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HpeaucioBue

['ocynapcTtBeHHass ~ uTOoroBasi — aTTecTalMsl  SBISETCSA  OJHUM U3
3aKJIIOUUTENBHBIX JTAloOB IMOATOTOBKH OakalaBpOB M CIELUAINCTOB B 00JacTd
IOPUCTIPYACHIIMU, UMEET CBOEH 1IEIbI0 OLIEHUTh YPOBEHb U IITyOHMHY MOJYyYEHHBIX
TEOPETUUYECKUX 3HAHUM MO (PYHIAMEHTAJIbHBIM IOPUIWYECKUM JTUCHUILIMHAM;
IPOBEPHUTH MOATOTOBICHHOCTD BHIMMYCKHUKA 110 MPOBEACHUIO COOTHOIICHUS MEXIY
TEOPETUYECKUMH 3HAHUSIMA M TMPAKTUYECKUMH YMEHUSMH U HaBbIKAMH,
HEOOXOJUMBIMU B MpO(PecCHOHAIBHON JesTeNbHOCTH IopucTa. IlepBoe 3amanue
TOCY/IapCTBEHHOTO HK3aMEHa MPENCTaBIsIeT COO0N KOMIUIEKCHBIM BOMPOC TIO
JUCHUIUIMHAM TEOPHUsl TOCyJapcTBa M MpaBa M KOHCTUTYIIMOHHOE IIPaBO, YTO
TpeOyeT OT BBIMYCKHUKOB YMEHHUSI COOTHOCHUTH TEOPETHYECKHE, TOKTPHUHAJIHHBIC
MOJIOKEHUSI TO0  TOCYJapCTBEHHO-TIPABOBOM  MpoOJieMaTWKe C  HOpMaMu
KOHCTUTYLIMOHHOTO MpaBa.

[Ipy TmOArOTOBKE K TOCYJApPCTBEHHOMY JK3aMEHY  OOYyYaromuMcs
HEOOXOJMMO CHCTEMAaTU3UpOBaTh IOJYyYEHHBIE B XOJ€ OOYy4YeHHUs 3HAHHUS IO
TEOPETUYECKIUM U OTPACICBBIM YYEOHBIM IUCIHUILIMHAM, MPAKTUYECKUH OIIBIT,
NpUOOpETEHHBI B TMEPUOJ TMPOXOXKIACHHUS TMPOU3BOACTBEHHON MPAKTHKH.
[TonroroBky K chade TrocyJapCTBEHHOrO »53K3aMEHa HEOoOXOJUMO HayaTh C
O3HAKOMJIEHUSI C TIPUMEPHBIM TEPEYHEM BOMPOCOB IO  JUCIHUIUIMHAM
Teopernueckoro Omnoka. Jlanee HEOOXOAMMO U3YYHTH Y4EeOHYIO JUTEpaTypy,
IPOCMOTPETh PEKOMEHJIOBAaHHbIE B MpPOrpaMMe IOATOTOBKH JOMOJHUTEIbHbBIE
uctouHuku. llemecooOpa3sHO  O3HAKOMHUTHCS C  TOCIECAHHUMH  HOMEpaMu
IOPUIUYECKUX JKYPHAJIOB C II€JbI0  BBIABJICHHUS HauOoJee aKTyalbHBIX,
npoOJIEeMHBIX MOMEHTOB B paMKaX COJACpKaHHsS Kypca TEOpWUH TOCyAapcTBa M
npaBa, HOBEJUT B TEKYyIEM 3aKOHOAaTeNnhcTBE. Hambornee 3HAYMMBIM BBICTYIMAET
yMEHHUE BBIITYCKHHUKA MPABUIBLHO (HOPMYITUPOBATH MPABOBBIC JACPUHUIINH, JaBATh
pasHble  KiaccH(PHWKAIMM  TOCYJApCTBEHHBIX W  TPABOBBIX  SIBIICHUH,

OpPUEHTUPOBAThCA B  CHUCTEME  POCCHUHCKOrO mpaBa U  POCCUHCKOTO
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3aKOHOJIATEIbCTBA, VYBSA3BIBATH TEOPETUYECKHE NPOOJEMBbI C COBPEMEHHOMU
IOpUINYECKON MPAKTUKOM, C OTPACIEBBIM 3aKOHOJATEIbCTBOM.

JIns okazaHWs MOMOILIM CTyJA€HTaM B MOJATOTOBKE K TOCYJIapCTBEHHOMY
AK3aMEHY M B YIUIYOJI€HHOM H3yYE€HUU TEM, pa3leioB Y4YEOHOW MpOorpamMmbl,
kadenpa MpoOBOIUT OO30pHBIC JEKLWH, 3a7aueii KOTOPBIX SIBISETCA HE TOJBKO
CUCTEMAaTH3allsl 3HAHUW, HO M O3HAKOMJIEHHWE CTYJEHTOB C TEKYIIUMHU
U3MEHEHUsAMU B 3akoHonarenbcTBe Poccuiickon depepauuu, B Hay4dHO-
HCCIIeI0OBATENbCKOM cepe.

HanHoe  ydyeOHOe  mocoOMEe  COAEpKUT  HaumboJjiee  3HAYUMYIO,
CKOHIIEHTPUPOBAHHYIO MH(GOPMAIIMIO 10 TEOPUH ToCyJapcTBa U MpaBa, pa3HbIC
Hay4YHbIE TOYKH 3pEHHUSA, MNPOOJIEMHBIE aCMEKThl, YTO TOMOXET CTyACHTaM
s (dexTuBHEE TOATOTOBUTHCS K TOCYJapCTBEHHOM WTOTOBOM arrectanuud. B
nocoOun OOO0OIIEHbI, CHUCTEMATHU3UPOBAHBI pPa3HbIE HAYYHbIE TO3ULUU W3
PEKOMEHJOBaHHBIX ITporpaMmoi moarotoBku k 'MA yueOHOM nuTepaTyphl:

1. JIazapes, B. B. Teopus rocyaapcTBa u npaa: yueOHUK 1 By30B / B. B.
Jlazapes, C. B. Jlunens. — 5-¢ uzn., ucnp. u gomn. — M.: FOpaiit, 2022. — 521 c.

2. Pagpko T.H. Teopust rocynapctBa u mpaBa: y4eOHHUK JiJisi OakaliaBpoB /
T.H. Paarko, B.B. Jlazapes, JI.A. Mopo3zoBa. — M.: IIpocnekt, 2018. — 568 c.

3. Teopus rocynapctba u ipaBa: yueOnuk / Y. O. batnep, 3. 1. 'adypos [u
ap.]; pea. O. B. MapteimuH. — 3-¢ u3g., nepepad. u gom. — M.: [Ipocnekt, 2016. —
432 c.

4. Pappko T. H. [Ipob6remsr Teopuu rocynapctsa u npasa: yueonuk / T. H.
Panbko. — M.: IIpocnekr, 2015. — 600 c.

OTtpaxeHbl Hay4YHO-HMCCJIEI0BATENBCKHE pe3yJIbTaThI paboThI

npenojiaBarenei kageapbl TEOPUU TOCYIapCTBA U ITpaBa UHCTUTYTA.



Pa3nen |. BBenenue B TeOpHIo rocyiapcrsa u npasa
1. O0beKT 1 npeaMeT TEOPUHU rOCYyAAPCTBA U NPABA

Kaxnmass Hayka uMeeT CBOM npeomem uccinedosanusi, TOJA KOTOPBIM
MOHUMAETCS KOHKPETHBIM Kpyr NpoO0JieM, U3y4aeMblid JaHHOM HayKOM, CTOpOHA
OOBEKTUBHOM JIEUCTBUTENHLHOCTH. IIpenmMer Haykd BakHO OTJIHYaTh OT €€
00BEKTa, OJT KOTOPHIM TOHUMAETCS OMPE/ICICHHAsA YacTh OKPYXKaloIIel demoBeKa
pEaIbHOCTH, M3ydyaeMas MHOTMMHU HaykamMu. OOBEKTOM TEOpPHUHM TOCYyAAapCTBa U
IpaBa BBICTYNAIOT TOCYAApCTBO M IPaBO, I'OCYJAPCTBEHHO-IPABOBBIC SBICHUS
COLIMAJIBHOM JKW3HH, KaK 0000IIEHHbIE U a0CTPAKTHBIE TEOPETUUECKUE KATETOPHUH.
['ocynapcTBO U mpaBo B TO K€ BpeMs HMCCIEAYIOTCS U JIPYTMMH HayKamH (Kak
IOPUIUYECKUMHU, UCTOPUS TOCYAApCTBa W IMpaBa 3apyOekKHBIX CTpaH, UCTOpUS
rocygapctBa U npaBa Poccun, Tak M He IOopuAMYecKUMU — (unocoduei,
MOJIUTOJIOTUEN, SKOHOMUKOM, COLIMOJIOTHEN U T.I1.).

Kaxnmas w3 3TUX HayKk HUMeeT B OOBEKTE CBOM MpEAMET, CBOKO
npobiieMatuky. Jlpyrumu cioBamMM, NpeaMET HayKd €cTb TO, 4YTO OHa
TEOPETUYECKH OCBAMBAaeT B ONpeneleHHOM o0bekTe. LleHTpanbHOE MecTo B
CTPYKType NpeIMeTa TEOpUU TrOCyJapcTBa M NpaBa 3aHUMAET HCCIEAOBAHHE
HamOosiee  OOImMMX  3aKOHOMEPHOCTEM  BO3HUKHOBEHHMS,  Pa3BUTHUS U
(YyHKIMOHUPOBAHUS TOCYIAapCTBa U IMpaBa. 3aKOHOMEPHOCTh €CTh OOBEKTHBHAS,
HeoOXoJuMasi, CYIIEeCTBEHHAs, yCTOMYMBAas, MOBTOPSIOUIAsICS CBA3b OOIIEro
XapakTepa MEX]ly ONpPEACIICHHBIMU SBJICHUSMH.

CrnenoBatenbHO, npedmemom meopuu 2ocyoapcmea u npaea OynyT
BBICTYNIaTh HauOojee oOlIIMe 3aKOHOMEPHOCTH BO3HUKHOBEHHS, pPAa3BUTHS U
(GYyHKIMOHUPOBAHUSI TOCYJAPCTBEHHBIX M TMPABOBBIX SIBJIEHUWA, a HWMEHHO:
MOHMMaHUE TrOCyIapcTBa M MpaBa, CYIIHOCTh U CMEHA WX MCTOPUYECKUX THUIIOB,
sBONMMIOIMSL  (pOpM  TOCylapcTBa W TMpaBa, WX CoJAepkaHue, (yHKIIUU.
CnoBocoueranue «Haubosiee 0O0IIME 3aKOHOMEPHOCTH» O3HAuYaeT, 4TO JaHHas

HayKa U3y4acT BOSHUKHOBCHUC, PA3BUTHUC U (bYHKLII/IOHI/IpOBaHI/IC HC KOHKPCTHOI'O
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rocyJapcTBa U IMpapa, a TOCYAapCTBEHHOCTU M IpaBa BOOOIIe, T.e. UX HamboJlee
oOlue MpU3HaKK, MPUCYIIHE TOCYIapCTBY M MpaBy Jo0oro oodiectsa. Teopus
rocyJapcTBa M TpaBa HM3ydaeT B OOOOIIEHHOM BHJIE BCE TOCYIapCTBa U BCE
IPaBOBBIE CHUCTEMbI, HE3aBUCUMO OT HUX BPEMEHHBIX M MPOCTPAHCTBEHHbIX
XxapakTepucTuk. [103ToMy B Hel CKOHIEHTPUPOBAHBI CYIIIECTBEHHbBIC JOCTHXKEHUS
Hay4YHOU MBICIM O TOCYAapCTBE U MpaBE, BCE TEOPETUUECKU 3HAUMMOE O JAHHBIX
COLIMAJIbHBIX MHCTUTYTAaX.

Baxubim siBiisieTcst TOT (DakT, 4YTO JTaHHAs HayKa UCCIEAYeT TOCyAapCTBO U
npaBo, KaKk B CTaTUKE, TaK M B JMHAMUKE, aHAIM3UPYET B3aUMOCBSI3U JAHHBIX
WHCTUTYTOB C JIPYTUMU COIMATIbHBIMH siBIeHUSIMU. OCOOEHHOCTBIO MpeaMera
TEOPUU TOCYJapCTBA U IMpaBa SIBJACTCS TakKe U3y4deHHE TOCyJapCcTBa U IpaBa BO
B3aUMOCBSI3H, KaK CAMOCTOSITEIbHBIX M JIOMOJIHSIONIUX JPYT JApPyra COIMaIbHBIX
WHCTUTYTOB.

B nmpenMer Teopum rocynapctBa M MpaBa BXOIUT pa3pabOTKa MOHSITHHHO-
KaTerOpuaibHOTO  ammapara IOpUJUYECKOM HayKd, TO €CTh IOHSTHUH,
MPEJCTABIAIONIMX OOLIMA HMHTEpEC NJi1 BCEX HAyK O rocyaapctBe u mpase. K
TaKUM TIOHSTUSM MOKHO OTHECTH: MpaBO, HWCTOYHHMKHU IpaBa, HOpMa IIpaBa,
WHCTUTYT, OTpaciib IpaBa, CUCTEMa IpaBa M CHCTEMa 3aKOHOJATEJIhCTBA,
MPaBOBbIC OTHOIICHUSI, IOPUIUYECKUN (PakKT, MPaBOTBOPUECTBO, MPUMEHEHHUE U
TOJKOBAaHUE TMpaBa, HOPUAUYECKHE KOJUIM3UHU, 3aKOHHOCTh M MPABOMOPSIOK,
MEXaHHM3M I[PABOBOTO PETYJIUPOBAHUS M MEXaHU3M TIPABOBOIO BO3JEHCTBUS,
MpaBoBOW pexuM U T.A. OTOenbHble yY€HbIE€ BKIIOYAIOT B MPEAMET TEOPUU
rocyJapcTBa M TMpaBa TAKXKe IOPUAMYECKYI0 TEXHUKY — CUCTEMY MPHUHIIUIIOB U
npaBu1 0(hOpMIICHHUS MPABOBOT0 MaTepuara.

K ocobennoctsaM npeameTa TEOpUU TOCyIapCTBa U MpaBa ClIeayeT OTHECTH:

- Teopusl TOCyAapCTBa U MpaBa U3ydyaeT rocyaapCTBEHHO-TIPABOBBIC SIBJICHUS
B 1I€JIOM, B UX HanOoee 00IIEM BUJIE;

- B paMKax TEOpPHUH ToCyAapcTBa U MpaBa JIaHHbIE 0OBEKTHI UCCICTYIOTCS HE
KaK CcaMoOCTOsITebHbIE (DEHOMEHBI, a KakK SBJCHHS, JACTCPMUHHUPOBAHHbBIC

HCTOPHUYCCKHMHU CO6BITI/I$IMI/I, MMOJIUTHYCCKUMH, DKOHOMHNYCCKNMH, COLHAJIbHBIMH
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MPOIIECCAMH, HJICOJIOTHEN, BCEH COBOKYNHOCTHIO BHYTPEHHUX M BHEIIHHUX
(bhakTopoB;

- OHA UCCIeayeT o0ue crnenupuIecKue 3aKOHOMEPHOCTH BOSHUKHOBEHHUS,
pa3BuTHs U (YHKIMOHUPOBAHUS TOCYyAapCcTBa M IpaBa, 00001Ias BECh OIBIT
TOCYy/IapCTBEHHOTO W TpaBoBOro crpoutenbcTBa. [Ipodeccop A.b. Benrepon
CUMTAET, YTO B pAMKax MpeAMETa TEOPUU IOCYIapCTBa U IpaBa CIEAyeT TOBOPHUTH
HE TOJILKO 0 3aKOHOMEPHBIX Ipolieccax, HO U (hakTax cIy4yalHOCTH;

- B paMKax MpeIMeTa TEOpUU TOCyIapCcTBa W IMpaBa PacCMaTPUBAIOTCS
OCHOBHBIE KOpPEHHbIE, 0a30BbI€ BOIPOCHI TOCYIAapCTBa M IpaBa, Kak CYIIHOCTb,
TUN, (QOpMBbI, (QYHKIUH, CTPYKTypa, MEXaHHU3M [EHCTBUS, NpPaBOBas CHCTEMA,
IpaBOHAPYIIEHUE, IOPUANYECKasi OTBETCTBEHHOCTh U Jp., 0€3 YSCHEHUSI KOTOPBIX
HEBO3MOKHO MOHATH CYHIECTBYIOIINE NOJUTHUYECKHE U OOIIECTBEHHBIE MPOIIECCHI;

- TEeOopHUs TOCYJAapCTBA M IpaBa pa3paldarbiBacT U (HOPMYIUPYET OCHOBHBIE
TEOPETUYECKHE  TOHATHUS W KAaTeropuu  IOPUCHPYIEHLUH,  KOTOPBIMU
PYKOBOJACTBYIOTCSI W IOJB3YIOTCA BCE HAyKM O TOCYAAapCTBE M IIPAaBE,
IOPUIUYECKUE AUCITUIUIMHBI, IPABONIPUMEHUTEIBHBIE OPTaHbI;

- B paMKax MpeaMeTa TOCYJapCTBEHHBIE W  IIPaBOBBIC  SIBJICHHUS
paccMaTpUBAIOTCSI B OPraHMYECKOM €IWHCTBE M B3aMMHOM OIOCPEIOBaHHUE.
['ocymapcTBO M mpaBO HM3Yy4arOTCsd BO B3aUMOCBS3M, B3aMMONPOHHWKHOBEHUH U
B3aUMOJCHCTBUU;

- TOCYJApCTBEHHO-TIPABOBHIC SIBJICHUS H3Y4alOTCd C CYObEKTUBHON W
OOBEKTUBHOM TOueK 3peHus. OHU JOJKHBI COOTBETCTBOBATH OOBEKTUBHBIM
peasiisiM U OTpaxaTb OOBEKTUBHO CyIIeCcTBYIOLUE pouecchl. C Ipyroi CTOpPOHBI,
IpeIMET TEOPUHU TOCyJapCTBa U MpaBa — 3TO KOMIUIEKC HAYYHBIX JOKTPUHAIBHO
pa3paboTaHHbIX JehUHUILINN, KIacCU(pUKAINI, TEOPUid, CUCTEMA HAYYHBIX 3HAHUN
Y [IPEJICTaBIICHUM;

- IPEAMET TEOPHUH rocyJapcTBa U MpaBa He SBISIETCS YEM-TO HEM3MEHHBIM,
3aCTHIBIIMM, KOHCEPBAaTUBHBIM. EMy mpucyny JauHamu3M, Kak JiroOomy

HCTOPHUUYCCKHU PAa3BUBAIOMICMYCA SABJICHUIO.
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2. MecTo TeopuM rocyiapcTaa 4 npaBa B cucTeMe 001IeCTBEHHBIX U
IOPUIHYECKUX HAYK.
DOyHKIUH TEOPUH TOCYAAPCTBA U MPaBa KaK HAYKH

Hayunble 3HaHHS YCTIOBHO MOYHO MOJPA3EIUTh HA TPU OOJIBIIKNE TPYIIIbI:

1) TexHUUECKHE HayKH (HaIpuMep, MeXaHuKa);

2) ecTeCTBEHHbIE HAyKU (Hanpumep, (PU3UO0JIOTHS );

3) rymMaHUTapHbIC HAYKU (UM OOIIIECTBEHHBIC, HAIIPUMEP, SKOHOMHUKA).

['ymanuTapHeile HayKd H3y4daloT OOIIECTBO, UEJIOBEKAa, COI[MAIbHBIC
OTHOIIICHUS U MHCTUTYTHI, POPMBI OOIIIECTBEHHOTO CO3HAHUS, MBIIINICHHE U T.I1.

IOpuanueckue Hayku — 3TO 4YacTb OOIIECTBEHHBIX HAyK, IOCKOJBKY
rOCyZIapCTBO U TPABO SBIIAIOTCS COIHAIBHBIMH WHCTUTyTaMHu. B cBOIO ouepens,
IOPUIMYECKUE HAayKd MOXHO TMOAPA3JENUTh Ha CleAylolue rpynnsl: 1)
TEOPETUKO-UCTOPUUECKNE HayKu (TEOopusi TOCyIdapcTBa H TpaBa, HCTOPHS
rocygapctBa M 1paBa); 2) OTpacieBble IOPUAMYECKUE Hayku (HAyKu
KOHCTUTYIITMOHHOT'O, TPaXKIaHCKOTO, YTrOJIOBHOTO IMpaBa M T.II.); 3) MPUKIAHBIC
HAaykKd (KpUMHUHAINCTUKA, KPUMHHOJOTHS, CyneOHas CTaTUCTHKA, CyaecOHas
MEIUIIMHA, CcyleOHas rmncuxuatpusi); 4) HayKd MEXIyHapOJHOTO IpaBa
(MEeXIyHapoJHOE YacTHOE IpaBO, MEXAYHapogHoe MyOJM4HOE TIPaBo,
KOCMUYECKOE, BO3AYIIHOE MOpPCKOe U Jp.); S) CcHeHualbHble WU
OpraHU3alMOHHbIE HAYKH (CYJOYCTPOMCTBO U MPABOOXPAHUTEIbHBIC OpPTaHbI,
OpraHm3anusi  aJBOKaTypel, HOTapuaT u JAp.); ©6) KOMIIapaTUBUCTHKA
(CpaBHUTENIBHOE MPABOBEACHUE).

Teopus rocygapcTBa W mpaBa, HaXxoOJACh B CHCTEME T'yMaHUTapHBIX HAyYK,
TECHO B3aUMOJICUCTBYET C dusiocodueid, MoIuToIOruen, dKOHOMUIECKON TEOpUei,
COLIMOJIOTHEN, TICUXOJIOTUEH, ITUKON, UICTOPUEU U T.]I.

Odunocodpus Kak Hayka o Haubojee OOLIMX 3aKOHOMEPHOCTSIX Pa3BUTHS
MPHUPOJIBI, OOIIECTBA U YEIIOBEYECKOTO MO3HAHUS, (PU3UIECKOTO, COLMUATBLHOTO U
JIYXOBHOTO OBITHS HANpaBisieT TEOPETHUYECKYI0 MBICIb, OMpPEENsieT OCHOBHbBIC

BBIBOABI B IIPOLECCEC MUCCIICAOBAHUA npo6neM BO3HUKHOBCHHUSA, CYIITHOCTHU U HYTCﬁ
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pa3BHUTHA TOCYAapCTBA M MpaBa. Teopus rocygapcTBa W IMpaBa BeChbMa aKTHBHO
ucrnoas3yer Qunocodpckue MeTonbl (MeTapu3UKy M JTUAJICKTHKY), KaTerOpuu M
noustus Quiocodpun. B cBoio ouepenb, Teopus rocyaapcTBa W IpaBa JaeT
KOHKPETHBI MaTepuall O TOCyIapCTBE W TpaBe UIA IMHPOKUX (HHUmocodckmx
000O0IICHHIA.

Cormosiorus - 3To Hayka 00 OOIIECTBE KaK IETOCTHON CHCTEME, OTIACTbHBIX
COLIMAJIbHBIX WHCTUTYTaX, MpoIeccax, OOIIECTBEHHBIX TPYIIAX, O JHYHOCTH Kak
OCHOBHOW IICHHOCTH COBPEMEHHOTO oOmiecTBa. OHA MOMOTAaeT paccMaTpUBaTh
TOCyJIapCTBO W MPABO B Ka4eCTBE COCTABHBIX YAacTEW OpPraHM3AINH COIHATIbHBIX
CBSI36M M B3aMMOOTHOILEHUM, OOpa3yloIIUX MaTEpUui0 OOIIECTBEHHON KHU3HHU,
omnpenaensieT Gopmbl U GYHKIIUU TAKUX CBA3EH U B3aMMOOTHOIIICHU.

OkoHOMHUYecKass Hayka (Gopmynupyer (yHIaMEHTAIbHbIE HUIEU O
IPUOPUTETE PKOHOMUYECKUX (PAKTOPOB B TPAKTOBKE TOCYJAPCTBEHHO-TIPABOBBIX
SBIICHUN, O PpOJNM TIPOU3BOJACTBA, TOBAPHO-ICHEKHBIX OTHOLICHUH, (HopM
COOCTBEHHOCTU M pacHpelielieHus OOILIECTBEHHOrO MPOAYKTa B (POpMHpPOBAHUU
rOCy/lapcTBa W MpaBa, B OINPEACICHUH UX CYIIHOCTH U POJIM B OOIIECTBEHHOMN
KU3HH.

[TomuTonorust - 3T0 HayKa O MOJUTUKE, COOTHOLICHUH BIIACTH M JTUYHOCTH,
KOJUIEKTHBOB JIIOJIEW, HOPMax MOJUTHYECKOW dTUKU U Ap. Teopus rocymapcrsa u
mpaBa JaeT Marepuand Il XapaKTepUCTUKH ToCyJapcTBa H IpaBa Kak
HEOTHEMJIEMBIX YacTel MOJUTHYECKON CHCTEMBI 00IEeCTBa, OMpPEIEIsIeT XapaKkTep
u GOpMbl TOCYIapCTBEHHOW BIIACTH, BO3JCHCTBUE TMpaBa Ha JEATEIHLHOCTH
BJIACTHBIX CTPYKTYyp oOmiectBa. Bmecte ¢ TeM MOJIUTOJIOrHS MOMOTaeT ITyOOKO
ySICHUTh B3aWMOJCWCTBHE TOCyJapcTBa M TMpaBa C JPYTUMH  YacTAMU
MOJINTUYECKONW CHUCTEMBI, CBS3U C TMOJUTHUYECCKUMU SIBICHUSMH, OTHOIICHUSMH,
WHCTUTYTaMH, CYOBEKTaMHU TTOJIUTHYECKOMN YKU3HHU.

B cucreme ropuanyecKkux HayK TEOpUs TOCYAapCTBa W TpaBa 3aHUMAeCT
ocoboe mecTto. OOGIIHOCTh TEOPUH TOCYNApCTBA U MPaBa U UCTOPUKO-TIPABOBBIX
HAyK COCTOWT B TOM, YTO OHH M3YYarOT TOCYJapCTBO U MPABO B IIETIOM, UCCIEAYIOT

IMPUYNHBI BOBHUKHOBCHUA IOCYIapCTBa U IIpaBa, 3TAllbl UX PA3BUTHUA. Ho MCIKIY
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HUMH €CTh M CYIIECTBEHHblE paznuuus. McTtopus wu3yyaer 3aKOHOMEPHOCTH
pa3BUTUSl TOCYNAapCTBEHHBIX M TMPaBOBBIX (OPM KOHKPETHBIX CTpaH B HX
XPOHOJIOTMYECKON MOCIeA0BaTeIbHOCTU. Teopus ke uccieayeT 3aKOHOMEPHOCTH
B 000OIIIEHHOM BHUJIE, OIPEAENSIET TEOPETUUECKHE OCHOBBI TAKOTO Pa3BUTHS.

[IpeoOnanaronryro poib B IOPUCOPYACHIMH 3aHUMAIOT  OTPACIEBBIE
IOpUIMYECKME HAyKH. Mexy Teopuel rocynapcTBa W MpaBa M OTPACIEBBIMHU
HayKaMM CYILECTBYIOT CJIO’KHBIE IpsiMble U OOpaTHble cBsi3u. [lo OTHOLIEHUIO K
OTpacj€BbIM HOPUJAMYECKHMM HayKaM TEOpUsl TOCYyJapCcTBa W IIpaBa HMEET
(GyHIaMeHTalIbHOE, METOA0JIOTMUECKOE U 0000IIat0IIee 3HaYCHHE.

Bo-niepBbIX, TeOpUs UMEET ISl BCEX IOPUINYECKUX HAayK (QyHIaMEHTalIbHOE,
0a30BO€ 3HAUYEHWE, pACKpbIBaeT TIJNyOMHHbIE CBA3M M  OTHOLIEHUS B
roCy/1apCTBEHHO-TIPABOBOM 1€HCTBUTEIBHOCTH.

Bo-BTOpBIX, TE€OpHs rocygapcTBa M IpaBa HCCIAeAyeT oOlme s BCEX
OTpacjeBbIX HayK MpoOjeMbl (HOPMBI MpaBa, MPaBOOTHOIICHUS, CYOBEKT IMpaBa,
[paBOHApYUICHUE, FOPUIUYECKYI0 OTBETCTBEHHOCTh U T.J.), pa3padaThiBaeT Ha
ATOW OCHOBE OOINKE MOHATUS M KOHCTPYKIIHUHU, UCTIOIb3yEeMbIE TPYTUMH HAyKaMHU.
CucremaTu3upyeT 3HaHUS.

B-Tpetbux, Teopus rocynapcTBa U mpasa uepraeT SMIIMPUICCKUI MaTeprat
u3 orpacineil npaBa. O000IIast 3TH JaHHbIE, OHA YCTAHABJIMBAET MEKOTPACIEBHIE
CBSI3H, PeIIaeT 00IIMe METOI0IOTHYEeCKUe MPoOeMbl, GOPMHUPYET CBOM BBHIBOBI B
TECHOM CBSI3U C OTpaciaeBbIMU HayKaMu. DaKTHUECKH, TEOpUs MTpU3BaHa 00001IaTh
OTpacJIeBYI0 HAyYHYI0 HH(POPMAIHIO.

B-ueTBepThIX, B OTIMUYKE OT OTPACIIEBBIX HAyK, TEOPHs TOCYJapCTBa U MpaBa
M3y4aeT o0uIre 3aKOHOMEPHOCTH FOCYJaPCTBEHHO-TIPABOBBIX SIBJICHUIA.

B-nAThIX, M0 OTHOIIEHHIO K OTpAcieBbIM HayKaMm TEOpHUsl rocyAapcTBa U
MpaBa BBICTYMAaeT 0000uaronieil 1 abCTpaKTHON HAyKOM.

B-mecteix, Teopuio rocynapctBa W mpaBa HHTEPECYIOT JIMIIL OOIIUe
TEHJCHIIMM MPOLECCOB BO3HUKHOBEHMS, pa3BUTUS TOCylapcTBa M IIpaBa,

a0bCcTparupoBaHHbIE OT UCTOPUYECKUX U HAIIMOHAIBHBIX (DAKTOB U OOCTOSTEILCTB.
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Dyukyuu meopuu 2ocyoapcmea u npasa TMPEACTABISIIOT cCOO0H OCHOBHbBIE
HaIpaBJeHUs] JCHCTBUS JTaHHOM HAyKW, HEOOXOAMMBIC IJISi PEIICHHS CTOSIIUX
nepen Hew nenerd u 3agad. DyHKIMHM XapakTepU3YIOT €€ TEOPETUYECKOE U
MPaKTUYECKOE 3HAUYEHUE JIJISi MPOTPECCUBHOTO MpeoOpa3oBaHUs OOIIECTBEHHOM
KU3HM.

TpaauuuoHHO BBIJICTISIIOT OHTOJIOTUYECKYIO (CYIIHOCTHY10),
FHOCEOJIOTHYECKYI0  (TI03HABATENbHYI0), O3BPUCTUYECKYIO, MPOTHOCTUYECKYIO,
METOJOJOTUYECKYIO,  HACOJOTUYECKYIO,  OpPraHU3AIMOHHO-TIPUKIAAHYI0 U
BOCIIUTATEIbHYIO QYHKIIUU.

C moMoIIbI0 OHTOJIOTUYECKON (PYHKIIMU (OHTOJIOTHSI - YYEHUE O OBITHH)
TEOpHs TOCYIapCTBA M TPaBa MO3HAET CYyTh TOCYAaPCTBEHHO-TIPABOBBIX SIBICHHUM,
OTBEYAaeT Ha BOMPOCHI, YTO €CTh TOCYJAapCTBO M MpPaBO, KaKk U IOYEMY OHH
BO3HHKAIOT W JEHCTBYIOT. JlaHHYIO (QYHKIIMIO MOXHO OIPEACINTh, Kak
CYITHOCTHAs WJIM HHTEPIPETAITMOHHO-00BICHUTEITHHAS.

['Hoceonornyeckass (QpyHKIUs (THOCEOJOTUS - TEOpHsl TMO3HAHUS) TEOPUHU
rocyJapcTBa W TpaBa COCTOWT B BBIPAOOTKE HAYYHBIX KOHIIEHIIUH, JTOKTPHH,
MIPaBOBBIX TOHSATUHN, KATEropui, a TakKe MPUEMOB M CIOCOOOB, MOMOTAIOIIMX
HAayYHOMY MO3HAHUIO TOCYAapCTBa M MpaBa.

C momompl 3BpUCTHYECKOW (YHKIHM (IBPUCTHKA - HCKYCCTBO
HAXOXKJIEHUSI UCTUHBI) TEOPUS TOCYNApCTBA M MpaBa OTKPHIBAET HOBLIC 3HAHHS O
3aKOHOMEPHOCTSX B Pa3BUTHU TOCYAapCTBEHHO-TIPABOBBIX HMHCTHUTYTOB Ha
Pa3TUYHBIX UICTOPUYECKUX dTarax.

[Ipornoctuueckas GyHKIHMS TEOPUU TOCyAapcTBa M MpaBa MPOSBIACTCS B
MPEABUACHUM TE€X WJIM WHBIX KAYeCTBEHHBIX W KOJIMYECCTBCHHBIX W3MCHCHHHA B
rOCyJJapCTBEHHO-TIPABOBOM  JICMCTBUTEIBHOCTH, B ONPEICICHUM TEHACHIUN
pPa3BUTHS TOCYJApPCTBEHHO-TIPABOBOM JKW3HHW, B BBIIBI)KCHHH THIOTE3 00 HX
OyayIiem.

Metononorudeckas (GyHKIHS 3aKITIOYAETCS B CO3JaHUM TEOPHEH CHCTEMBbI

IIOHATUM W KaTEropuil, KOHLENUHUN U KOHCTPYKIMU, IPUMEHSIOIINUXCSI BO BCEX
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UHBIX HOPUAMYECKUX HayKaX, HMEIOLIMX OCHOBOIOJATrarollee 3HAYEHHE IS
IOPUCTIPYAEHLUH B IIEJIOM.

OcymiecTBissi UACOTOTHYECKYI0 (DYHKIIMIO, TEOpHsl TOCyAapcTBa U TpaBa
OPUBOOUT B CHCTEMY MJIEM W B3IJSAIbI O TOCYIAapCTBE W IpaBe, BO3JCHCTBYET
HETOCPEJCTBEHHO HA CO3HAHUE CYOBEKTOB U COIMAIBHYIO KM3Hb KaK BaKHEHUIINN
UJCOIOTUUECKU  (PaKkTOp: TMPOBOAWT B IKWU3HH TyMaHUCTHYECKHME HaJala,
dbopmupyeT 001IeUeIOBEYECKHUE IEHHOCTH, Pa3BUBAET MIPABOBYIO KYJIbTYPY.

[IpakTruecku-oprann3aTopcKas (mpuxIagHas) byHKIUS TEOpUHU
rocyJapctBa M TpaBa MPOSBIAETCS B NpeoOpa3oBaHuU, pePOpMUPOBAHUU
rocyJapCTBEHHO-TIPABOBOM JKU3HU, B pa3pabOTKe PEKOMEHIAINI U MPEIOKEHUN
[0 PEUICHUIO aKTYaJIbHBIX MPOOJIEM TOCYJapCTBEHHO-MIPABOBOTO CTPOUTEILCTBA, B
o0OecreuyeHnd HAy4YHOCTH TOCYAApCTBEHHOTO  YIPaBJICHUS W IPABOBOTO
pPETYJIMPOBAHMUSL.

BocnutatenpHas (QyHKIMS OKa3bIlBa€T CUCTEMATHYECKOE M HAMPABICHHOE
BO3JICHCTBHE Ha CYOBEKTOB C II€JIbI0 (OPMUPOBAHUS Y HHUX IKeJIaTelbHOE
OTHOUIEHHUSI K TOCYJapCTBEHHO-NPABOBBIM SIBJICHUSM, 3aKJIaJIbIBAET OCHOBBI

OPpUINICCKOI0O MUPOBO33PCHUA.

3. MeTon0s10rusi TEOPHHU rocyAapcTBa U MpaBa

[Ipy wm3ydyeHMH TOCYJapCTBEHHO-TIPABOBBIX SBJICHUH B paMKax TEOPHUH
rocyJapcTBa U MpaBa UCCIAEAYIOTCS CIEYIOUIUE YPOBHHU:

- SMIUpruYecKuid (QyHKIIMS OTUCAHUS ),

- TeopeTrueckuil (PyHKIMs 0OBICHEHUS ),

- METOJOJIOTMYeCKUW (dmmucTteMosiornyeckass (YHKIUS — OIpeneeHHe
IPaHul] UCCIEI0BAHUS FOCYAaPCTBEHHO-TIPABOBBIX SIBICHU),

- aKCUOJIOTUYECKHUI YpOBEHb ((PYHKIMSI OTHOLUEHUS WM MOHUMAHMS ),

- UJICOJIOTUYECKUN, TOKTPHUHAIIbHBINA YPOBEHD ((DYHKIIMS 0OOCHOBAHUS).

Memoodonozuss Teopun TOCyAapcTBa U TMpaBa — 3TO OOYCIOBJIEHHAs

¢butocohckuM MHUPOBO33PEHHUEM COBOKYITHOCTH OMNPEACIICHHBIX TEOPETHYECKUX
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MPUHLNINOB, KAaTerOpui, JOTHMYECKUX NPUEMOB M CIEHHUAIBHBIX METOJOB
MCCIIEIOBAHUSI TOCYAAPCTBEHHO-TIPABOBBIX SIBJIICHUI.

B kadecTBe NPUHIIMIIOB TEOPUU TOCYAAPCTBA U MPABA BBIAEISIOT: HCTOPU3M,
IUTIOpain3M, 00bEKTUBHOCTh, YHUBEPCAIBHOCTh, BCECTOPOHHOCTh, KOHKPETHOCTD,
KOMIUIeKCHOCTh. M.H. Mapuenko 100aBisieT K 3TOMYy TMEpPEYHIO MPUHLHUI
OpPraHUYECKOro COYETaHMsI TEOPUU U MPAKTUKU. [IpMHLIKN HMCTOpU3MA MO3BOJISIET
YSICHUTBh T'OCYIApCTBO U NPaBO, KaK M3MEHAIOLIMECS B MPOCTPAHCTBE U BPEMEHU
TUHAMUYHBIE KaTteropud. lIpuHIMN OOBEKTHBHOCTH TIO3BOJSET IOIYYUTH
HanmOoJiee JTOCTOBEPHYIO MCTUHHYIO HMHGOPMAIMIO O TOCYIapCTBEHHO-TIPABOBBIX
sBiieHUsIX. CyObEeKTUBHBIE OIEHKU JOJKHBI ObITh MUHUMHU3HPOBaHBI. [IpuHIumn
BCECTOPOHHOCTH TO3BOJISIET OXBAaTUTh BCE SBJICHMS TOCYIapcTBa W IpaBa BO
B3aMMOCBSI3U U B3aUMOJICUCTBUH, YUYUTHIBASI BCE BO3MOXHBIE aCIIEKThI U TTOJXOMBI.
[IpyHIMIT KOMIUIEKCHOCTH MO3BOJISIET pacCMaTpuBaTh TOCYAApCTBO M IMPABO HE
TOJIBKO KaK IOPUAMYECKHUE SBJICHHS U KaT€ropuu, HO M MPUBJIEKAsl BCE HAYYHbIE
3HaHus GUI0co(pUHr, OJIUTOIOTHH, SKOHOMUKH U IPYTUX HAYK.

B pamkax METOOOJIOTMM BBIACISIOTCA M PAJ  HAy4YHBIX IOJXOJIOB:
MOHUCTHYECKUH (0/JHA TOCIOJACTBYIONIASI UCOJOTUS HA TOCYAApCTBO U TPABO),
NyalMCTUYECKU (pa3fenieHre rocyJapcTBa W MpaBa KakK CaMOCTOSITEJbHbBIC
OOBEKThl TO3HAHUA), TUTIOPATUCTUYECKUN (HAJIMYME MHOXKECTBA HAyYHBIX
NOXO/OB M WJEH), KOHCTPYKTUBHO-KPUTUYECKUN (IIO3HAHUE CYIIHOCTU YEpe3
HAayYHO-KPUTUYECKUN aHanmu3 sBieHuil). Jlazapes B.B. Bwimensn Takxke
SMIIMPUYECKUNA W pallMOHAIMCTUYECKUM moaxonawl, I'. I'erenb — jorudyeckuii u
MCTOPUYECKUM.

Memoowr meopuu cocyoapcmeéa u npaéa — 3TO COBOKYIMHOCTb IPHUEMOB,
Coco0OB, CPEACTB M MPaBWI, C MOMOIIBIO KOTOPBIX HayKa IIO3HAeT CBOEH
npeIMeT M T0JIy4aeT HOBbIe 3HaHUA. Bce MHOroooOpasue MeTolO0B TEOpHUH
rocyiapcTBa M MpaBa B 3aBUCUMOCTH OT CTENIEHU UX PACHPOCTPAHEHHOCTU MOKHO
PacoOJIOKHUTh B CIETYIOLIYIO CUCTEMY:

1) Bceobwue memoowl - 310 GritocoGckre, MUPOBO33PEHUSCKHE TTOIXOIBI,

BBIpAKAaromiue HauoOoee YHUBCPCAJIbHBIC IMPUHIOHUIIBI MBIIIJICHUS. Onu npucyum
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aOCOJIOTHO BCEM HayKaM, T.K. B UX OCHOBE JieXkaT OO0IIe MHPOBO33PEHUECKHE
MOJIXO/IbI, BBIpAXKAIOIIME HaMOOJee YHUBEpPCAJIbHBIE MPHUHIUIBI MBIIIJICHUS.
Cpenn BceoOIMX METOAOB BBIACISIIOT: MeTahu3uKy (paccMaTPHUBAIOIILYIO
rocyJapcTBO M TMPaBO, KaK BEYHbIE W HEU3MEHHBIE HHCTUTYTHI, TIIyOOKO HeE
CBS3aHHBIC JIPYT C JPYTOM H C WHBIMH OOIIECTBEHHBIMHU SIBIICHUSMH) W
TUATCKTUKY, PAacCMAaTPUBAIONIYI0 TOCYIapCTBEHHO-TIPABOBBIC SIBJICHHS depe3
OpU3My 3aKOHOMEpPHOCTeH. JlMajekThuKa JeTuTCs Ha MaTepUaMCTHYECKYI0 U
UICATHCTHYCCKYI0. MaTepruaaucTuiecKkasl JUAJICKTHKAa CTPOUTCS Ha IMOCTYJaTax:
NpU3HAHUS TOCYIapCTBa M IMpaBa OOBEKTaMH PEATbHOIO0 MHUpPA, UX MOCTOSHHAS
HBOJIIOIUS, U3MEHUYHUBOCTb, JETEPMUHUPOBAHHOCTh NaHHBIX sBieHui [locnemanss
MOYET BBICTYIATh KaKk 00BEKTUBHBIN, TUO0 CYOBEKTUBHBIN HICATTU3M.

2) Obwenayunvie memoowvl - 3TO TPUEMbI, TPUMEHICMbIC Ha OTICIBHBIX
JTamax HAy4YHOTO Mo3HaHWA. K WX YHCIy OTHOCST: aHajdu3, CHHTE3, WHIYKIIHS,
JIEAYKIMSA, CUCTEMHBIM W (DYHKIMOHAIBHBIM TOIXOMbI, METOJ COIUAIBLHOTO
AKCIIEPUMEHTA, TE€PMEHEBTHUECKHUH, KYJIbTYpOJIOTHYECKUN, METOJl CpaBHEHUS,
a0bCTparupoBaHMsl, AHAJIOTHH U JP.

AHanu3 oO3Ha4yaeT YCJIOBHOE pa3JeieHHe CIOXKHOTO TOCYAapCTBEHHO-
MPaBOBOTO SIBJICHUS HA OTAeIbHBIC 4YacTh. CHHTE3, HAMPOTHUB, MPEIIOIaract
M3y4YCHUE SBJICHUS TyTEM YCJIOBHOTO OOBCIMHECHHSI €T0 COCTABHBIX YaCTEH.
CucteMHBII TIONXOJI OPUEHTUPYET Ha PACKPBITUE IEJIOCTHOCTH OOBEKTa, Ha
BBISIBIICHHE MHOTOOOPa3HBIX THUIIOB CBSI3€H B HEM. DTOT METOJ] JAET BO3MOKHOCTh
paccMaTpuBaTh B KQ4eCTBE CUCTEMHBIX 00pa30BaHMI rOCy/IapCTBEHHBIN ammapar,
MOJIUTUYECKYI0 CHCTEMY, HOpPMBI TIpaBa, TMPABOBbIE OTHOIICHUS U  T.IL
DYHKITMOHATBHBIN TTOIX0 OPUECHTUPYET Ha BBISICHEHNE (DOPM BO3IEHCTBUS OHUX
COIIMAJIBHBIX SBJICHWM Ha JApyrue. ODTOT METOJ[ JAaeT BO3MOXKHOCThH IO3HATh
GYHKIMM TEX WIA WHBIX TOCYJapCTBEHHO-TIPABOBBIX HWHCTUTYTOB. MeETON
COIMAJIBHOTO JKCIIEPUMEHTa CBs3aH C TIPOBEPKOW IPOCKTa OMPEICICHHOTO
pemeHuss ¢ I1eJIbl0  aHaimW3a JIOCTOMHCTB WM HEJOCTATKOB  IMPABOBOTO
peryiaupoBaHus. B kauecTBe mpuMepa MOYKHO Ha3BaTh AKCIIEPUMEHT 10 BBEIACHHIO

B 90-e romel B AeBATH permoHax Poccuiickoit denepanuul CyJ0B MNPUCSHKHBIX.
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['epMeHeBTHUECKHMIA METOJ, HAmpaBJI€H Ha Ppa3bsCHEHUE, HCTOJKOBAHUE,
MHTEPIIPETALNI0 CMBICIIA PAa3JUYHBIX TEKCTOB, IPABOBBIX MOHATUH. MeTon
a0CTparupoBaHusl TO3BOJISIET HA OCHOBE IIO3HABATENIBHBIX MBICIUTEIBHBIX
MPOIIECCOB  BBIJIENIUTh CYLIECTBEHHBIE CBOWCTBA UM CBSI3M INPEIMETOB B
OTBJICYCHHOH (popMe.

3) Yacmmo-nayumvie (cneyuanvhvle) mMemoovbl - 3TO TMPHUEMBI, KOTOPBIC
BBICTYIIAIOT CJIEJACTBUEM YCBOCHHMS TEOPHEH TOCYJapCTBA M MpaBa HAYYHBIX
JIOCTUKEHUM KOHKPETHBIX TEXHUYECKUX, €CTECTBEHHBIX U TYMaHUTapHbIX HayK. K
CIEUHATBHO-HEIOPUANIECKHM OTHOCSITCSA KOHKPETHO-COLIMOJIOTHYECKHI,
CTATUCTUYECKUHN, KUOCPHETUYECKHM, MaTEeMaTUYECKUM, CTPYKTYPHBIM aHaIHU3,
ucropudecknii u  T.J. COLMOJIOTUYECKAN METOJ TO3BOJSET C TOMOIIBIO
aHKETUPOBAHUS, UHTEPBBLIOMPOBAHUSI, HAOTIOIEHUS U JIPYTUX MPUEMOB MOJIYYUTh
JaHHbIE O (DAKTUUYECKOM TMOBEACHUU CYOBEKTOB B TOCYAapCTBEHHO-IPABOBOM
chepe. OH wucnonp3yercs s onpeneneHus >(PGEeKTUBHOCTH BO3ACHCTBUS
roCyapCTBEHHO-TIPABOBBIX CTPYKTYpP Ha OOIIECTBEHHBIC OTHOIICHMUSI, BBISBICHUS
MPOTUBOPEUMIT MEXKJy 3aKOHOJATEIbCTBOM M MOTPEOHOCTSIMU COLMAIBHOTO
pa3Butust. CTAaTUCTUYECKU METOJ MO3BOJSET TMOJYYHTh KOJUYECTBEHHBIC
MOKAa3aTeIM TEX WIM MHBIX MAacCCOBBIX IOBTOPSIOMIMXCS TOCYJIapCTBEHHO-
MPaBOBbIX  SIBJICHWH,  TakKuX, Kak  MPaBOHAPYILICHUS,  JACATEIbHOCTH
rOCyJJapCTBEHHBIX OpPraHoB W T.J. Ha OCHOBE MOJYYEHHOM CTaTHCTHUYECKOMN
nH(pOopMaIU MPOBOAUTCSA HAYUYHBIM MOUCK IPUYUH U YCJIOBUH, MOPOXKIAIOUIUX TE
uin uHble sBIeHus. KubepHeTrwyeckuiti METOJ - 9TO MPHEM, MO3BOJISIIONIUN C
MOMOIIIbIO CHUCTEMBI TOHSTUHN, 3aKOHOB W TEXHUYECKUX CPEACTB KHUOCPHETHUKH
MO3HaTh TOCYAApPCTBEHHO-TIPABOBBIE SIBJICHUA. MAaTEeMAaTUYECKUH METOJ - 3TO
COBOKYITHOCTh MPHEMOB ONEPUPOBAHUS C KOJIMYECTBEHHBIMH XAPAKTEPUCTHUKAMU.
B Hacrosiiee BpemMsa MaTeMaTUYECKUE METOIbl TPUMEHSIOTCS B KPUMHHATIUCTHUKE
WM CyneOHOM  dSKCrepTuize, TNpu  KBAIM(PUKAIMU  MPECTYIUICHUH, B
MIPaBOTBOPYECTBE U T.II.

Yacmuonpasosvie  (cneyuanbHo-topuouyeckue)  memoosvl, TO  €CTh

SBJISTFOIIMECS CYyTy00 IOpUANYECKUMU: (HDOPMATHHO-FOPUINIECKUM, CPABHUTEIHHO-
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[IPAaBOBOM, HCTOPUKO-IOPUAUYECKUN, METOJ IPAaBOr0 MOJEIUPOBAHMS, IIPABOrO
DKCIIEPUMEHTA, TEXHUKO-FOPUIUYECKHUI aHAJIN3, TOJIKOBAHUS.

DOopMANBHO-IOPUANYECKAN METOJA TO3BOJISET ONPEACIATh CIECHHAIBHBIC
IOPUINYECKUE TOHATHS, BBISBIATh MX IMPU3HAKU, MPOBOIUTH KIACCHU(PHUKAIUIO,
TOJIKOBAaTh COJEp)KaHHWE MpPaBOBBIX mpeAnucanuid u T.0. Ero cnemuduueckoi
YepTOM SBIISIETCSI OTBJIEUYEHHE OT CYLIHOCTHBIX CTOPOH IpaBa. 3ajada, KOTopas
IOPU 3TOM CTABUTCS, 3aKIIOYAETCA B YSACHEHUUM U OOBSCHEHUM JEUCTBYIOLIETO
3aKOHOJATENbCTBA, B €r0 CUCTEMATHYECKOM M3JI0)KEHUU WM WCTOJIKOBAHUM IS
Lelel IMpaBOTBOPYECKOM W IPAaBONPUMEHUTENIBHOM npakTuku. OH  gaer
BO3MOYKHOCTb JI€TAIBHO M3YyYHUTh TEXHUKO-IOPUAUYECKYI0O U HOPMATUBHYIO
CTOpPOHBI MPaBa U HA 3TOW OCHOBE MPO(ECCHOHATBHO 3aHUMATHCS FOPUINYECKON
NeATeNbHOCTh0.  CpaBHUTEIBHO-IIPABOBOM  METOJ  IO3BOJISIET  COIOCTaBUTH
pazIuYHbIe TPABOBBIE CHCTEMBI JIMOO WX OTACJIbHBIE BJEMEHThl B IEJSIX
BBISIBJICHHUA HMX OOIIMX M OCOOEHHBIX CBOWCTB. K sMIMpuuecKkoMy CpaBHEHHIO
OTHOCHTCSI, TJaBHBIM 00pa3oM, MHUKpPOCPAaBHEHHUE - COIIOCTABJICHHWE U aHaJIU3
MPaBOBBIX aKTOB MO JIMHUM HMX CXOJICTBA M pa3jIMyus, a TAaKXKE MPAKTUKUA HX
IIpUMEHEHUs. B npaBoBOi HayKe CPaBHUTENBHO-IIPABOBOM METOJ MCHOJIb3YyETCs,
IIPEKIE BCETO, TPU U3YYEHUH 3aKOHOJATENbCTBA ABYX WM 00JIee roCyAapCTB.

CoBpeMeHHas Hayka HMCIOJIb3yeT BECh MMEIOIIUKCS HAa0Op MHCTPYMEHTOB
Hay4YHOI'O MCCJIEIOBaHuA. brarojaps IUIFOPAIMCTHUYECKOMY IOAXOAY, TEOpHUs
rocyjgapcrea M IIpaBa CO3[4a€T CHUCTEMY 3HAHMM, B KOTOPOW OTPAKAKOTCS

00BEKTHUBHBIC JIAHHBIC O PEATHHOM MOJIUTHUECKON M TIPABOBOM KU3HHU.
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Paznea Il. Teopusi rocynapcrsa
I'naBa 1. IlousiTve, NPU3HAKH M CYHIHOCTH FOCYy1apcTBa
1. Teopurn BO3BHUKHOBEHHSI IOCYIapPCTBA

Teopun  OpoOUCXOXKAEHUS  TOCYJAapCTBa  BBICTYNAlOT  HAYYHBIMU
KOHIICTIUSMHU, CO3/IaHHBIMU B Pa3JIMYHbIE UCTOPUUYECKHUE IIOXU, KOTOPHIE HAYYHO
00OCHOBBIBAIOT MPUYHMHBI U MPEAOCHIIKA Mporiecca (GOpMUPOBAHUS TOCYIapCTB B
UX MHOroo0Opasunix (opmax u mojensx. JlaHHele Teopuu 00JaTAIOT PAIOM
XapaKTEPUCTHUK: OHU HOCIT CYOBEKTUBHBIA XapakTep, T.K. MPEACTABISIIOT COOOM
HAay4yHbIE TEOPUU  OTHEIBHBIX  MBICIUTENCH, OOBEKTUBHO  3aBHUCAT  OT
UCTOPUYECKUX, TOJUTUYECKUX (HAKTOPOB pa3BUTHUS, JIMHAMHYHBI B CBOEH
ABOJIIOLNM, JETEPMUHUPOBAHBI MHOXKECTBAMU (DAKTOPOB — OT COLMAIBHO-
HKOHOMHYECKUX, MOJIUTUYECKUX, UJICOJIOTUYECKHUX 10 KJIACCOBBIX,
MICUXOJIOTUYECKUX U Apyrux. Hu ogHa M3 HUX HE BBICTYINIA€T UCTUHHOM, T.K. cam
npoiiecc (OpMUPOBAHUS TOCYAAPCTB — CJIOKEH, MHOTOOOpa3eH, MHANBUTyaJICH.

K KIIacCHYECKUM TEOPHUSIM IIPOUCXOKICHHUS TOCYAAPCTB OTHOCATCS:

1. Teonorumyeckass Teopus NPOUCXOKIAEHUS TOCyJapcTBA — OJHA U3
npeBHedmmx (ABpenuii ABryctuH brnaxennsiii, ®oma AxBuHCkuit). MHorue
pEeIUTHOo3HbIE (M HE TOJIBKO) ACSITEIN Pa3HbIX BPEMEH U HAPOJOB ObUIA U OCTAIOTCS
ee mnpeacraButensMu. OCHOBY  HAy4YHOW  TEOJOTMYECKOM  KOHLEMIWH,
Oasupyromeiicss Ha (opManbHOU Joruke Apwuctorens, 3ainoxuia B XIII B.
JTOMUHHUKAaHCKMHA MOHax @oma AKBUHCKUHM, YTBEPKAABLIMK, YTO TOCYIAapCTBO
BO3HUKIJIO 1O Boyie bora. DTOT CpeqHEBEKOBBIA MBICIUTENb Pa3eiauil 3aKOHbI Ha
OO0XXECTBEHHbIE W YEJOBEYECKHE. 3aKOHBI OO0XKECTBEHHBIC OIPEACIAIOT MyTH
JOCTH)KEHHUsI HeOecHOro OnaxkeHcTBa. UYenoBeueckre 3aKOHBI — ONPEAENSIOT
MOPSIIOK  OOIIECTBEHHOW JKM3HU. TakuMm 00pa3oM, TOCYAapCTBO SIBISIETCS
pe3yabTaToM 00KECTBEHHOTO MPOMBICIIA.

2. ITatpuapxanbHasi Teopus uznoxeHa B Tpynax [lmarona «I'ocygapctBo» u
ero yueHuka Apuctotens «llomutuka» B IV-III BB. no Hameit »psi. B XVII B.

naTpuapxaibHasi Teopus paspabateiBaniack PoOeptrom ®Dunbmepom. B Poccum

1 Mopo3zosa JI.A. Teopus rocyiapctsa u rpasa: yuebnuk. Mocksa. 2024. 464 c.
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CTOPOHHMKOM 7TOoM Teopun Obu1 H. MuxaitnoBckuit. CyTh mnaTpuapxajibHOU
TEOpPUH COCTOUT B TOM, YTO YBEJIMYEHUE 4YHUCIA CeMed M uX O0ObeIuHEHHE
NpUBOAAT K OOpa3oBaHUIO ToCyJapcTBa. [ OCylapCTBEHHas BIJIACTH €CTh
IPOJIOJKEHUE U PA3BUTUE OTLOBCKOM BIACTH.

3. Teopust ob6mectBenHoro aoroopa (I'. I'poruit, T. I'o66¢c, XK.-XK. Pycco,
. Huapo, A. H. PanuiieB). B ocHOBe gaHHON T€OpUU — MOJOKEHUE O TOM, YTO
roCyJlapCTBy MpPEIUIECTBYET €CTECTBEHHOE COCTOSIHHE JIIOAEH, KOTOpPOE
XapakTepu3yeTcs abCOMIOTHONW CBOOOION U paBEeHCTBOM, U3 YETO BBHITEKAET MPABO
Ka)KJIOTO COBEpIIATh JIIOObIE ACHCTBUSA, B TOM UKCIIE YIPOXKAIOIINE YY>KOU KU3HU
U cBoOosie. DTO NOJIOKEHUE MPUBOAMT K aHApXUH, xaocy U KoHuukTam. Ilo
MHEHHUIO CTOPOHHHUKOB JTaHHOM TEOpHH, YTOObI HM30€XaThb KOH(IMUKTOB, JHOIU
JOJDKHBI ObUIM 3aKIIIOYUTh JIOTOBOP «BCEX €O BceMW». OrpaHuyuBas CBOIO
CBOOOJy uepe3 JIOroBOp, OHM YCTAHABIMBAIM MHUP MEXIY WICHAMH COLUyMa.
[IpaBo orpannumBaTh CBOOOAY ObUIO TepeaaHo TocyaapcTBy. OOIECTBEHHbBIN
JOTOBOP TMpaBsiIUX C TMOABIACTHBIMH YTBEPKAAJI OIPEICICHHbIE IpaBa U
00s3aHHOCTH CTOPOH. Tak, 0Osi3aHHbIE OrpaHUYMBATH CBOM IpaBa MOJIBJIACTHBIC
UMENIU MpaBo TpeOOBaTh OT MPAaBSIIUX MOAJAEPKAaHUS HEOOXOAMMOIO YpPOBHS
omarococrosinus. IlpaBsdmume, obnagas mpaBoM OrpaHUYMBATHL CBOOONY, ObLIM
o0s3aHbl O0OecrneurnBaTh ATOT YpPOBEHb. B cilyyae oOTKa3a BJIACTH OT JTOU
00513aHHOCTH TO/IBJIACTHBIE MOJIyYatOT MIPaBO HAa BOCCTAHUE.

4. Teopust Hacunusi. B ee ocHoBe — niBe koHuenmuu. [lepBas koHuenmms —
Teopus BHelIHero Hacuius. Ee aBropel — aBcTpuiickue ydenble XIX B. K.
Kayrckuit u JI. I'ymmioBud. OHM mojarai, 4ToO TOCYAapCTBO BO3HUKAET B
pe3yibTaTe 3aBOEBaHUS OJHOTO IUieMeHU (Hapoaa) apyrum. HeoOxomaumocTb
NPUMEHEHUS HACUJIUS CYIIECTBYET MOCTOSHHO. Takum 00pa3oM, BOZHUKHOBEHHUE
rocyJapcTBa SBJISE€TCS CIEACTBUEM MPUHIUIA «CIA0bIA MOJUUHSIETCS CUIILHOMY.
Bropas koHuenmus — Teopus BHYTPEHHEro Hacwius. Ee aBTop — HEMeukuil
yuenbld XIX B. E. J{lropunr. On nonaran, 9yto 0€3 rocnojicTBa OOJBIIMHCTBA HAJl

MEHBIIIMHCTBOM T'OCYJIapCTBO 00pa3oBaThcsi HE MOXKeT. COOCTBEHHOCTh, KIacChl U
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roCyJapCTBO BO3HHMKAIOT KaK pe3yJbTaT HACWJIMS OJHOM 4acTH OOIIECTBa HaJ
JIPYTou.

5. Ilcuxonormueckas Tteopusa. Co3zmana Ha pyoOexe XIX—-XX BB.
dbpany3ckum cormosiorom I'. Tapaom u pycckum ropuctom JI. TleTpakunkum.
OHU uCXOAWIM W3 TOTO, YTO BO3HUKHOBEHHUE TIOCYy/IapCcTBa M MpaBa — 3TO
pe3yJIbTaT TMPOSBJIEHUS ONPEACIEHHBIX CBOMCTB YEJIOBEYECKOM  IICHUXHUKHU
(MOTpeOHOCTh MOAYUHSTHCS, MOJpakaHHe, OCO3HAHUE 3aBUCHMOCTH OT DJIUTHI B
NEepBOOBITHOM OOIIECTBE, YSCHEHWE CIPaBEIIMBOCTH OIPEICICHHBIX BaPUAHTOB
JeWCTBUN U OTHOIIICHHH U JIp.).

6. KiaccoBas (Mapkcuctckasi) Teopus paszpadborana K. Mapkcom u .
OnrenscoM B cepeanne XIX B. [lonokeHus: JaHHOW TE€OPUM HATJISIIHO, MOJHO U
MOHATHO W3JI0XKEHbI B pabore OHrenbca «IIpoucXoxaeHUEe CeMbU, YaCTHOU
COOCTBEHHOCTH M TOCYIapcTBa». B OCHOBE KJIacCOBOW TEOPUU JIEKHUT y4E€HUE 00
OOILIECTBEHHO-?KOHOMHYECKOW  (pOpMalliid, OCHOBAaHHOM Ha ONPEIEICHHOM
cioco0e mpon3BoACTBa. VIMEHHO crioco0 MpoU3BOJICTBA, [0 MHEHUIO MAPKCUCTOB,
0OyCIJIOBIIMBAET BCE MPOLECCHl OOLIECTBEHHOM KU3HM Jtofeil. [Ipon3BoACTBEHHBIE
OTHOIIEHUS SIBIISIOTCS 0a3ucom JIr0O0ro oOIiecTBa, 1 UMEHHO OHU (DOPMUPYIOT
HAJICTPOMKY — rocyAapcTBo U npaBo. [loaromy rocygapctBo oOpaszyercs B CUILy
SKOHOMUUYECKHUX MPUYUH: OOILIECTBEHHOTO pa3eieHus] TpyAa, MOSBICHUS YaCTHOU
COOCTBEHHOCTH, packona oO1ecTBa Ha AHTarOHUCTUYECKUE
(mpotuBoOOpCTBYIOMIKE) Kiacchl. OCHOBHAS MO3UIUS MAPKCU3Ma MO0 OTHOIIECHUIO
K TOCYJIapCTBY 3aKJIOYaeTCsi B TOM, YTO TOCYAApCTBO SBISETCA MEXaHHU3MOM
MOJABJICHUS JKCIUTYaTUPYEMOIO KJIaCCa, OHO BO3HUKAET B PE3YJIbTATE KJIACCOBOU
OOpBHOBI U TPEKPAIIAET CBOE CYIIECTBOBAHUE C HCUE3HOBEHUEM KJIACCOB.

7. Oprannueckas Teopus nosismiack B XIX B. Ee aBTop I'. CrieHcep 3aK0oHBI
Pa3BUTHSL KUBBIX CYLIECTB MEPEHOCHI Ha rocyaapctBo. COrjlacHO OpraHu4ecKou
TEOpPUHU, TOCYJApCTBO — OTO TMPOU3BEACHUE CHUJI TMPUPOABI, OOIICCTBEHHBIN
OpraHu3M, COCTOSALINI U3 OTJACNbHBIX JIOEH MOA0OHO TOMY, KaK KHUBOM OpPraHu3M
COCTOUT U3 KJIETOK. B 3TOM OOIIECTBEeHHOM OpTraHM3Me MPaBUTEIbCTBO SIBJISCTCS

MO3TOM, IIpaBO — 39TO IMEpcAaBacMbIC MO3TOM HUMITYJIbCbl, HU3MIUC KJIACChI
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peaiu3yloT BHYTpeHHHE (QYHKIUH (KM3HEAEATEIbHOCTh), T'OCHOJCTBYIOIIME —
BHEIIIHKE (000pOHA).

B XX Beke eBpOneicKUMU M POCCUHUCKUMHU YYEHBIMU ObUIH Pa3pabOTaHbI
€Il psAJl HOBbIX HAYYHBIX KOHLEMIHMI: TEOpUsl UHLIECTa (PPAHIy3CKOrO COLMOiIora
Kion JleBu-Ctpoc, uppuraiiioHHasi Teopus MPOUCXOXKIAeHUsI rocynapcrsa Kapna
Burdorens, kpusucnas teopus A.b. Benreposa, Teopus conmammzanuu T.B.
Kamanunoi.

2. IlonsiTHe rocyaapcTaa

CoBpeMEHHOE YEeIOBEYECTBO HAXOIUTCA B PAAUKAIBHONW CHUTYyallMH, B
KOTOPOM MPOUCXOAAT TJ00albHBIE MPOLECCh B Pa3IUYHbIX cdepax KU3HU
oOIIecTBa: KOHOMUKE, MOJIUTHKE, UH(HOPMATHKE, TEXHOJOTHUAX, 3TO HEU30€KHO
BEJET K M3MEHEHHUIO MPHUPOJAbl U XapaKTepa rocyAapcTBa, K riofanu3alyu €ro
(YHKUHIA U CYIIECTBEHHOMY BO3JIEUCTBHUIO HA €r0 CYBEPEHUTET.

TepMUH «rocy1apcTBO» B COBPEMEHHOM €r0 IOHMMaHUHU BOLLIO B 0OMXOA
B XVI B. X0Ta paHee yHNOTPEOSUIUCh TEPMHUHBI «IIOJHC», «CTpaHay,
«pecryOiiiKay, «uMIepus». V3BECTHBI WTANBIHCKUN MOIUTHUK U (puitocod
Hukkono MakuaBemd NepBbIM NPUMEHWI TEPMUH «stato» Uil 00O03HAYEHUs
OJMTHYECKH OPTaHU30BaHHOTO O0IIEeCTBA.

be3ycinoBHO, TMOMBITKM J1aTh ONpPEAENEHHWE TMOHATUS rocydapcTBa
IPEANPUHAMAIIMCH HEOJHOKPATHO, HAYMHAS €Ile CO BpeMeH AHTUYHOCTH. BmecTe
C TeM, E€IWHbII, NMPU3HABAEMBIH BCEMH, MOAXOJ K MOHHMAHHMIO TOCyAapcTBa
OTCYTCTBOBaJl. BOo MHOrom 3T0 00YCJIOBIEHO OOBEKTHBHBIMH NpPUYMHAMH —
CJIOKHOCTBIO U HICTOPUYECKON M3MEHUYMBOCTBIO caMoro rocyaapcrsa. Kpome toro,
pazMyHbIe HCCIEIOBATENM HEOJWHAKOBO BOCIPUHUMAIOT OJHU MU TE€ K€
rOCy/lapCTBEHHO-IIPABOBBIE  SIBJICHUS, aHAJU3Upysd caMmble pa3HOooOpa3HbIe
XapaKTEPUCTUKHU TOCY1apCTBa.

K npumepy, penuruno3Ho-10rMaTHuecKoe y4eHUEe O TOCYAapCTBE, HEIb3s

paccMaTrpuBaTtb, KaK IMOHHMMAHHC C€T0 CYINHOCTH HW OCHOBBEI. 9T0 y,u06Ha>1

2 PacconoB M.M. Teopus rocyaapcTa U NpaBa: yueOHHUK Ul CTYJEHTOB BY30B, 00YJaIOIIMXCA 110 HAPABIEHUIO
noarotoBku «fOpucnpynenuus». M., 2021. 343 c.
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KOHCTPYKIMS ISl YIPABICHUS NOAJAHHBIMHM, TAPAHTHPYIOIIAS UX MOBUHOBEHUE
rOCyJapCTBEHHOM BJIACTH, MPUHATAS] B ONPEACICHHBIX HCTOPHUKO-TIOIUTHYECKHUX
O0OCTOATENBCTBAX U COOTBETCTBYIOIIAsl CTEMEHU pa3BUTHs oOuiecTBa. [1omo0HbII
MOJXO0JI OKOHYMWJICS C 3MOXOM OyprKya3HbIX PEBOJIIOIMI, BHEAPUB JIOTOBOPHOM
B3risin  ([oroBopHast Teopusi) Ha mpupody rocyaapctBa. llomoOHbie cMeHBI
OOyCIIOBJIGHBI OTPOMHBIM KOJHUYECTBOM (PAKTOPOB, U, YTO Ba)XHEE BCETO,
MIPOUCXOJAT IMMOCTOSHHO.

Cdepa rocymapcTBEHHON JEATENBHOCTH TO pacIIUpsieTcs 3a CUeT
OOIIIECTBEHHON, TO CHOBa CYyXKaeTcs; TOCYJapCTBEHHAs BJIACThb TO Oepercs
PYKOBOAUTH BCEM, YTO TOJIBKO BXOJIWT B HAPOJHYK KU3Hb, PErIIaMEHTUPYET
IIPOMBIIJIEHHOCTh, TOPTOBJIO, MOCIATAET AK€ HA YMCTBEHHYIO M PEIIMTHO3HYIO
cepy HaApOAHON IESATENbHOCTHU, TO OTKA3bIBAETCA OT BCErO ATOrO U B MPUHIUIIE
JyMaeT 1IapoBaTh HAIlUU CHIACEHUE OT BCEX Oel.

NMeHHO MO3TOMYy  3HAKOMCTBO C  PA3JIMYHBIMH  ONPEACIICHUSMU
rocyJapcTBa, Mbl TOYHO BUAUM BIIMSHUE HA HUX MOJUTUYECKOMN >KH3HU SIOX, B
KOTOPBIE OHH MOSBIISIIUCE.

HpeBHepuMckuil opatop ¢uimocod U TOIUTHYECKUM nesTens Mapk
Tymmuin 1{unepoH chnpamumBal M OAHOBPEMEHHO oOTBedall: «/la m 4to Takoe
rocyJapcTBO, Kak He oOmwuii mpaBomnopsanok?». Y Ilumepona Obulo Hemasio
MOCJICIOBATENEM B PA3HOE BpPEMs M B pa3sHbIX CTpaHaX - OCHOBATEIIb
HOpPMaTUBHUCTCKOU Teopuu npaBa ['anc Kenb3eH, pycckuii SJKOHOMUCT U GUI0COP
I1. CtpyBe u T.1. HeCKOJIbKO MHOM MO3ULIUK MPUICPKUBAIICS KPYIHBIN MPaBOBE
Huxomnait MuxaiinoBuy KopkyHoB. OH yTBepxkaaj, 4YTO «rOCYyJapCTBO €CTh
OOILIECTBEHHBIN COI03 CBOOOAHBIX JIOJIEW C TMPUHYAUTEIBHO YCTAHOBJIEHHBIM
MHPHBIM TOPSIAKOM IOCPEICTBOM IPEAOCTABICHUS HWCKIOUYUTEIBHOIO MpaBa
NPUHYKAEHUS TOJIBKO OpraHaMm rocynapcrBa». B 3TOT mepuoa MHOTME Yy4YEHbIE
XapaKTepU30BajJIy ITOCYJAapCTBO KaK OPraHU3ALMIO MPABONOPAIKA, YCMAaTPUBAIU B

TOM €TO CYTb U I'NIaBHOC H{:13H{:1‘-IGHI/I€.3

3 Kopkynos H.M. Teopus rocyaapcTsa u npasa : yaebHuk— 16-e usn., Mocksa. 2024. 608 c.
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«Ilox mmenem rocynmapcrtpa, - nmcain ['.dD. [llepumieneBny, - moHUMaeTcs
COI03 JIIOJIEH, OCEBIIMX B M3BECTHBIX I'PAHUIIAX U MOJYMHEHHBIX OJHOW BIIACTH.
OTo ompeneieHHe, BEPHO OTpaXkarollee HEKOTOpble YepThl TOCyAapCcTBa,
MOCIIY>)KHJIO TOBOJIOM JUIsl PazfiuyHbIX yrpoieHud. Cchulasch Ha HEro, OJIHU
aBTOPBI OTOXKJIECTBIISUIA TOCYJAPCTBO CO CTPAHOM, IPYyTHe - ¢ OOIIECTBOM, TPEThU
- C KpYroM JMI, OCYIIECTBISIOmMX BiacTh. Camoe KOH(QPOHTAIMOHHOE
onpenenenue mno3gHee chopmynupoBan @D. DHrenbc, COMIACHO KOTOPOMY
««TOCYIApCTBO €CTh HE YTO MHOE, KaK MalllMHA JJI1 TIOJIaBJICHHS OJHOTO Kjacca
apyrum».*

B. U. JleHuH KpUTHUKOBaJ 3TO OMNpPEJCICHHE 3a TO, YTO MHOTHUE €ro
CTOPOHHUKA B PSy OTIMYUTEIBHBIX MPU3HAKOB TOCYAApCTBA HA3bIBAIH
NPUHYIUTENIbHYI0 BlacTh: «lIlpuHynurenbHas BIacTb €CThb BO  BCSKOM
YeJIOBEYECKOM OOIIEKUTHH, U B POJIOBOM YCTPOWCTBE, U B CEMbE, HO TOCYAapCTBa
TYT He ObuIO». 06 POpMYIHPOBKU OBUIM IIMPOKO PaCHpOCTPaHEHbI B COBETCKOM
HayKe, ¥ B 0pUIIMaIbLHOM Mpomnarase.

[Ipeamomnaranock, 9T0 OHM MPUMEHUMBI TOJIHKO K TaKMM TOCYAapCTBaM, B
KOTOPBIX BO3HUKAET BBICOKAs COIMAIbHAS HAIPSKEHHOCTh W MOJUTHYECKOE
MPOTHUBOOOPCTBO TPO3UT  pa3pylieHueM obmiecTBa. FHaue TOBOps, OTH
OTpeeeHUs TMOAXOAAT K TOTAIMTApHBIM rocynapcTBaM. CTaBs BO TIaBy yria
HAaCUJILCTBEHHYIO CTOpPOHY BJIACTH, YyKa3aHHBIC OMPEEICHUS HE TO3BOJISIOT
3aMETHUTh B TOCYIapCTBE IUBIIIM3AIMOHHBIC, KYJIbTypHBIE, COIMATIbHBIC TICHHOCTH,
HE0OXO0MMO MPUCYTCTBYIOIINE B JIF0OO0H YNPaBISAIONIEH CTPYKType 00111ecTBa.

He cornacHel ¢ mpuUBEACHHBIM MOHSATHEM HCTOPUKH TICUXOJIOTHYECKOM
Teopun npasa. «['ocymapcTBO HE COBOKYIHOCTH JIFOAEH ONMPEAENICHHOrO poja, -
yrBepkaan @.®. KokomkuH, - a OTHOIICHUSI MEXKIy HUMH, opMa OOIICKUTHUS,
W3BECTHAS IICUXMYECKas CBA3b MEXIy HUMN»°. OmHako «popma OOILEKHTH,
dbopma opraHuzanuM OOIIECTBA - JMIIbL OJUH W3 TPU3HAKOB, W HE CaMbId

CYLIECTBEHHBIN ISl TOCY1apCTBA.

4 Illepmenesuy I'.®. Teopus rocyapcTsa U IIpaBa : yYeOHHUK JUIs OPHAMYECKHMX BY30B M (haKyabTeToB. M., 656 c.
® Kokoukun ®.®. Jlekuuu 1o o61emMy rocyiapcTBeHHOMy mipaBy. M., 2015. 308 c.
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B coBpemeHHOI yueOHOM nuTepaType rocyaapcTBo 0ObIYHO OMpENEseTCs
KaK TOJIMTUKO-TEPPUTOPHAIIbHASI CYBEpEHHAs OpraHu3aiusi MyOJM4YHOW BIIACTH,
UMECIOIIMIA  CHelUalIbHbIA  anmapaT, CHnocoOHasi JelaTh CBOM  BEJICHUS
oOs3aTeNbHBIMU 711 Bcel cTpaHbl. JlaHHOe ompeneneHue 0000miaer Haunbosee
CYIIIECTBEHHBIC YEePThI U MPU3HAKHU TOCYJapPCTBA M B LIEJIOM MpUEMIIeMa, HO B HEH
cnabo oOTpaxeHa CBsI3b TOCyJapcTBa M 0OIIeCTBa: 2ocydapcmeo - ITO
MOJIMTUYECKAs] OpraHu3anus oOIIecTBa, OOECIeYUBaIOIIas €ro €IuHCTBO MU
IIEJIOCTHOCTh, OCYIIECTBIISIONIAsl TMOCPEACTBOM TOCYJapCTBEHHOTO MEXaHHU3Ma
yOpaBjieHHe  JeiaMu  OOIeCTBa,  CYBEPEHHYIO  MyOJHWYHYIO  BJACTb,
oOecrieunBaroIas mpaBy 00111€0053aTeIbHOE 3HAYEHUE, TApAHTUPYIOIIAsl MpaBa U
CBOOOIBI TpaxdaH, 3aKOHHOCTh W TPABOIMOPSAOK, a Takke B IEIIX
OCYIIECTBJICHUSI CBOMX (YHKIMUA COTpYyIHUYAIONIAs C APYTUMH TOCYAapCTBAMH U
BCEMHPHBIMU OpraHu3amuaMu’. B HeM II0JUepKHMBaeTCs, YTO TOCYAApPCTBO, KAk
BEIyllass 4YacTh TIOJUTHYCCKONM CHCTEMBI CTPAaHBl BBITIOJHSACT >KHU3HCHHO
HeoOXxoauMble g oOmiecTBa (PyHKIMH, OOECHedYMBaeT €ro €IWHCTBO U
IIEJIOCTHOCTh, YIPABISET BAKHEUITUMHU OOIIECTBEHHBIMU JEIaMH, TapaHTHPYET
mpaBa W CBOOOJBI TpaklaHaMm, oOecrieunBasi NPABOMOPSAOK B OOIIECTBE, C
CTPEMsICh COOTBETCTBOBAaTh MUPOBOMY IPABOMOPSIKY Ha OCHOBE OOIICTPUHSTHIX

MEKYHapOJAHO-TIPABOBBIX HOPM U TPaJAULUH.

3. IIpusHaku rocyagapcrsea
«I'moGanpHBI» MOAXO0J K M3YyYEHUIO TOCYJapcTBa WM TEHACHIIMN €ero
pPa3BUTHUS SBJISIETCS OTHOCUTEIBHO HOBBIM, XOTS TEPEKIMKAIOLIUMECS C HUM
«HAJHALUMOHAJBHBIE» W  «HAArOCYJApCTBEHHBIE» HUAEH -  «BCEMHUPHOTO
rocyJapcTBa», «MHPOBOTO TMPABHUTENbCTBA» M «HAAHALMOHAJIBLHOIO IIPaBa»
SBJISIIOTCS  JJaJIEKO HE HOBBIMH B HAy4YHOM JIUTEpaType U MPAKTUYECKOU
nesTensHOCTH  (Hampumep Empomedickmii  coro3).” Kak W B MOMEHT HX

BO3HUKHOBEHHUs, Oojiee cTa JIeT Has3aJ, OHH B OMNPEICICHHOW MEpe OTPaKaroT

® MoposoBa JI.A. Teopus rocyaapcTsa u npasa: yuebuuk. Mocksa. 2024, 464 c.
" Pomanenko B.5. MHOrorpaHHOCTh KOHLENLHMH ONpeAeleHHs IOHATHS TOCYAapcTBa. YCIIEXH COBPEMEHHOTO
ectectBo3Hanus. 2003. Ne 7. C. 115-117.



28
IPOUCXOIAIIME B MUPE UHTEerpalmoHHbie npoiecchl. Hemapowm Ipesunent Poccun
B. B. Ilytun Bo Bpems nipecc-koHdepentuu 14 nexadbps 2023 roga ykazan - «Jlus
Takoil cTpaHbl, Kak Poccus, cymniecTBoBaHuE 0€3 CYBEpEHUTETa HEBO3MOXHO.
YKpeIUIeHUE CyBEPEHUTETA - TTIaBHOE»S,

VYIoMsSHYB O 3HAUYMMOCTH CYBEPEHHTETa, a TakKXXe YIrpo3 CO CTOPOHBI
TJI00QM3AIMOHHOTO TPOIIEcca, IMeIeco00pa3sHO PACcCMOTPEHUE psia MPU3HAKOB
rocyJapcTBa, COBOKYMHOCTb KOTOPBIX, OTJIMYAET €ro OT HWHBIX MOJUTUYECKUX
opram3anuii o6mecTsa. K 0CHOBHEIM NPU3HAKAM IOCYAapCTBA OTHOCATCS:

1. Hanuuue nybruunot e6racmu, BBIICICHHOM U3 0O0IIecCTBA W HE
COBMIAJAIONIEH C HAcelleHHeM CTpaHbl (rocydapcTBO 00s3aTeabHO 00s1amaeT
arrapaTroM yIpaBJieHUsI, MPUHYKICHUSI, TPABOCYIHsI, MO0 MyOIMYHAasi BIACTh - 3TO
YUHOBHUKU, apMUsl, TOJIMIHUS, CYy/bl, a TAaKK€ TIOPbMBI U APYTUE YUPEKICHUSA).
[lyOnuuHOM OHa Ha3bIBa€TCA MOTOMY, YTO, HE COBMHAAacT C OOIIECTBOM, HO
BBICTYIIAa€T OT €ro HMMEHHM, JIeJIETUPOBaHHAs HApOJIHBIMU BblOOpamu. BracTh
CYILIECTBOBAJIA U B JIOTOCYIAPCTBEHHOM OOIIIECTBE, HO 3TO ObLIa HEMOCPEACTBEHHO
oOl1lleCTBEHHAsI, caMOyIpaBjeHYecKasi BiIacTh, KOTOpas MCXOJAMJIa OT BCEro poJa.
Ona He HyXJalacb HM B YHMHOBHUKAX, HHU B KakoM-uOO ammapare.
[IpuHnMnuanbHas OCOOEHHOCTh MYOJMYHOW BJIACTH COCTOMT B TOM, UTO OHa
BOILUIONIAETCS MMEHHO B YMHOBHUKAaX, T.€. B MNPO(ECCHOHATBLHOM COCJIOBUU
VOPABJISIFONIUX, U3 KOTOPBIX OOpa3ylOTCS OpPraHbl YIPAaBJICHUS U MPUHYKICHHUS.
Bonee monpobHOMY paccMOTpEHHIO BOIpoca jajiee OyJeT MOCBSIIEH OTIEIbHbIN
pazzien mocoowus.

2. Cucmema Hanozos, 3aiimos, kasHa (BBICTYINAas OCHOBHOM JTOXOIHON H
CTaOMIM3UPYIOIIEH YacThI0 OrOKEeTa 0000 roCy1apCcTBa, OHU HEOOXOUMBI IS
MPOBEACHUS  DKOHOMHYECKOM, MOHETApHOW  TMOJMUTUKUM U COAECPKAHUS
rocyJlapCTBEHHOTO ammaparta, a Takke paOOTHUKOB, HE MPOU3BOISIIHNX

MaTepUaJIbHBIX IIEHHOCTEN (TaK Ha3bIBaeMOU OrOKETHOM chephl).

8 O uem TOBOPUII NPE3UIACHT BJ'Ia)II/IMI/Ip HyTI/IH, MOABOASA MTOTrW TroAga W OTBEYAsd HAa BOINIPOCHI KXYPHAJIUCTOB U
xuteneit crpansl. URL: https://rg.ru/2023/12/14/0-chem-govorit-prezident-vladimir-putin-podvodia-itogi-goda-i-
otvechaia-na-voprosy-zhurnalistov-i-zhitelej-strany.html (zata o6pamenus: 15.01.2025 r.)

9 Coumonorusi: YueOHHUK Ul CTYACHTOB BbICIIMX y4eOHbIX 3aBenenuit / [lox pen. mpod. B.H. JlaBpunenko; 2-e
n3n. — M. - 2000.


https://www.gazeta.ru/tags/geo/rossiya.shtml
https://www.gazeta.ru/tags/person/vladimir_putin.shtml
https://rg.ru/2023/12/14/o-chem-govorit-prezident-vladimir-putin-podvodia-itogi-goda-i-otvechaia-na-voprosy-zhurnalistov-i-zhitelej-strany.html
https://rg.ru/2023/12/14/o-chem-govorit-prezident-vladimir-putin-podvodia-itogi-goda-i-otvechaia-na-voprosy-zhurnalistov-i-zhitelej-strany.html
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3. Teppumopuanvnas opeanusayus, T.€. TOCYAapPCTBO OOBEIUHSIET CBOESH
BJIACTHIO M 3aIlIUTOM BCEX JIIOJCH, HACENSIONUX €ro TeppuTopuio. B mporecce
CTAaHOBJICHHSI TIEPBBIX TOCYJIAapCTB TEPPUTOPHAIBLHOE JI€JICHHE HaceleHUs,
HayaBIlIeecss B TMpolecce OOIIECTBEHHOTO pa3fesieHusl Tpyda, NpeBpallaeTcs B
aJIMUHUCTPATUBHO-TEPPUTOPUATIBHOE; Ha 3TOM (OHE BO3HUKAET HOBBIM
OOIIECTBEHHBII MHCTUTYT - MOJIAHCTBO WJIM TPAKIaHCTBO.

4. Hepaspvisnas c613b 2ocyoapcmea ¢ npagom, 00111e00s3aTeIbHbIN
XapakTep akToB rocynapctna. [Ipu3Hakom rocygapcTBa SBISETCS HE MPaBoO, Kak
TaKOBOE, & UX B3aUMOCBSI3b U B3aUMOOOYCIIOBIEHHOCTh. [ OCYyIapcTBO HE MOXKET
CylIecTBOBaTh 0€3 IMpaBa, TaK KaK IOCIEAHEE IOPUIANYECKH O(OpMIISET
TOCY/IapCTBEHHYIO BJAcTh M TEM CaMbIM JENaeT €€ JICTUTUMHOH, OMpeIeseT
IOpUUYECKUE paMKu U (POpMBI OCylIiecTBICHUS (YHKIMA TOCyJapcTBa, MpaB U
cBoOoa rpaxnaH. ['ocygapcTBo 00agaeT MOHOMONMEH HAa W3JaHUE HOPMATHBHO
MIPABOBBIX aKTOB PA3IMYHOTO YPOBHSI.

5. Tocyoapcmeennviii cysepenumem SIBISICTCS. BaXKHEUIIUM TPU3HAKOM
rocyaapctsa. [IoHsATHE «TOCYIapCTBEHHBIM CYBEPEHHUTET» MOSBUIOCH B KOHIIC
CpPEIHUX BEKOB, KOTJa MOTPEeOOBAIOCH OTICIUTH TOCYAAPCTBEHHYIO BIIACTh OT
LIEPKOBHOW W TIPUJATh €M HCKIIOYUTEIIBHOE, MOHOMNOJbHOE 3HaueHue. HbiHe
CYBEPEHUTET - 00s13aTeNbHBIN MpU3HaK rocyaapcTBa. CTpaHa, ero HE UMEOIIas, -
ATO KOJOHUA Wi JAOMUHHOH. CyBEpEHHTET KaK CBOWCTBO TOCYJapCTBEHHOM
BJIACTH 3aKIIIOYAETCS] B €€ BEPXOBEHCTBE, CAMOCTOSITEIFHOCTA U HE3aBUCHMOCTH.
BepxoBeHCTBO TOCyJapCTBEHHOW BIIACTM BHYTPU CTpaHbl oOo3HayaeT: 1)
YHUBEPCAIBHOCTh €€ BIIACTHOM CWUJIbI, KOTOpas pPacHpOCTpaHSIETCS Ha BCe
HACEJICHUs, BCE MAPTUU W OOIIECTBEHHBIC OpraHW3allMy JaHHOW CTpaHbl; 2) ee
MIPEPOraTUBEI;, 3) HAIMYKE Y HEE TAKUX CPEJCTB BO3ACHCTBUS, KOTOPHIMH HUKaKas
Iapyras oOIecTBeHHas BiacTh He pacrnojaraercsi. CaMOCTOSTENBHOCTh U
HE3aBUCUMOCTb TOCYIApCTBEHHOW BJIACTM OT BCSKOM JPYyroW BJIACTU BHYTPHU
CTpaHbBl M BHE €€ BBIPAXKACTCS B €€ HCKIIOYHUTEIHLHOM, MOHOMOJBLHOM TIPaBe

CBO6OJIHO peuaTts BCC CBOU ACJIA.
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KpoMe Ha3BaHHBIX MMPU3HAKOB, BBIACISAIOT TAK)KE AOMOJHUTEIbHBIE IPU3HAKU
rocyJlapcTBa: HaJIWU4WE€ AapMHUM, CHENUAJIbHBIA anmapar yOpaBlI€HUA U
MPUHYXICHUS, TOCYIapCTBEHHBIE CUMBOJIBI (Tep0, (uiar, TMMH), TaMATHBIC JaTH,
aTpuOyThl, TOCYIAPCTBEHHBIN SI3bIK, TPAXKAAHCTBO (TIOJJAHCTBO), MEXAYHAPOIHOE

IMPU3HAHUC U T.AO.

4. KoHuenuum CyuiHOCTH rocyapcTBa

bezycnoBHo, COBOKYITHOCTb MIPU3HAKOB rocyJiapcTaa BeCbMa
dbopmanu3oBaHa, OJHAKO OHa IIO3BOJIICT HaM TMEPEeUTH K XapaKTEePHUCTHUKE
CYIIHOCTH rOCyAapCcTBa U MHOTOOOPa3HIO €€ KOHIICTIITUH.

OnpenenuTh CyIIHOCTh SIBJICHUS - 3HAYUT BBISIBUTH TO TJIABHOE B HEM, YTO
ONPEEISET €ro CyIIECTBOBAHUE B TOM, a HE B MHOM Buje. [0 moBOy CYIIHOCTH
rocyJlapcTBa B OT€UECTBEHHOM ITPABOBEICHUM B COBETCKUN MEpuO] Mpeodsaaal
KJIACCOBBIM MOJXO0J, COTJIACHO KOTOPOMY CYIIIHOCTBIO JTIOOOT0 rocyaapcTBa ObLIO
BBISIBJICHHE TOTO, KAaKOM KJIACC CTOUT Y «PYyJIsl yrpaBieHus» obmiectBoM. [Ipu aTom
HE OTPULIAIOCH, YTO MO MEPE Pa3BUTHUS U COBEPIICHCTBOBAHMS OOIIECTBEHHBIX
OTHOIIECHUM, TIOBBIICHUS MPOU3ZBOJAUTEILHOCTH TpyJAa W  KOHCOJHWJAIUHU
HACEJICHUs] CTpPaHbl CYIIHOCTh TOCYJapCTBa TOCTEIIEHHO MEHseTCs, T.C.
rocyJIapCTBO OMPEACISUIOCh Kak ammapaT, MalliHa B PyKax TOCMOJICTBYIOIIETO
Kjacca JJIsl TOJIaBJICHUSI CBOMX KJIACCOBBIX MPOTHBHUKOB. COBpeMEHHas Hayka
0oJiee MUPOKO MOAXOIUT K BOMPOCY 00 OMpeeieHur CYIIIHOCTH TOCyAapCTBa.

I'maBHO€ B CYIIHOCTHM TOCyJapcTBa - €ro CoJiepKaTeibHas CTOPOHA,
JPyTUMU CJOBaMH, TO, YbM HHTEPECHI, MPEXKJIE BCEro, JMaHHAs OpTraHU3alusd
MOJIUTUYECKON BIACTU OCYIIECTBIISIET, KAKUE TPUOPUTETHI YCTAHABIMBAET B CBOEH
nomutuke.’ B 3TOH CBA3M MOXKHO BBIIEIUTH KIACCOBBIL, O00Weyenoseyeckull,
Ppenucuo3tblil, HAYUOHAIbHLILU, PACOBLIU, FPUOUUECKUL, IAUMAPHDBIL NOOX00bl K
CYIIHOCTH TocyaapcTBa. [lonroe BpeMs B OTEUECTBEHHOM HayKe rOCIOACTBOBAJ

KJIACCOBBIM MOAXOJI K MOHUMAaHHIO TocyhapcTBa. OQHAKO COBpEMEHHas HaykKa

10 Tamxues I'.C.INonuTonorus: yued. mis CTyAeHTOB Bbicil. yue. 3asenenuii. Msa. 2, mepepab. u nom. M., 2020.
432 c.
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UCXOAWT M3 MHOTOACTIEKTHOCTH CYIIHOCTH TocynapctBa. OHa HE CBOJIUTCS TOJIBKO
K KJIACCOBBIM M 0OIIeconnanbHpIM HadaigaMm. [1o3ToMy, B CyITHOCTH TOCYIapCTBa,
B 3aBHCHUMOCTH OT MCTOPWYECKUX YCJIOBHM Ha TICPBBIA TUIAH MOXKET BBIXOIHUTH
J11000€ U3 BHIIICHA3BAHHBIX HAYall.

CommanpHoe Ha3HAYEHHE TOCYIapCTBa XapaKTEPU3YeT ero npeaHa3HaueHue
B obmiectBe. OHO, B CBOIO OY€peab, BO MHOTOM MPEAOIPENEISIETCS CYIIHOCTHIO
rocynapcTBa. J[pyrumum cioBaMu, KaKOBa CYIIHOCTh, TaKOBBI II€NH, KOTOPHIE
CTaBUT Iepen coOoil rocyaapcTBo. B wmpaeane rocyaapcTBO OMKHO CIYXKHUTh
oOmiecTBy, uHAUBUAAM. ONHAKO B JCHCTBUTEIBLHOCTH UCTOPUS 3HAET MEPHOJIbI
KOH(DJIMKTOB M MPOTHUBOCTOSIHMM MEXIy OOIIEeCTBOM M ToCyAapcTBOM. Takas
KaTeropusi, Kak COIMalbHOe Ha3HAUYECHHE TOCYAapCTBA MPETEPIEBACT MOCTOSHHOE
n3MeHeHue. B Hacrosiiiee BpeMs y rocyJJapCTB MOSIBISIOTCS HOBBIE HAIPaBICHUS
JEATEILHOCTH, COBEPIICHHO HE XapaKTepHBIC IS TOCYAApCTB TMPEIBIIYIINX
nepuoaoB. CommanbHOE HA3HAYEHHE COBPEMEHHBIX TOCYAapCTB COCTOUT B
Pa3HOOOpa3HOM, MIUPOKON JEATEIBLHOCTH, HAMNPABICHHONW Ha pEIIeHUE 3ajad,
BBITEKAIOIINX W3 HEOOXOIUMOCTH 00€CIIeUueHNUs HOPMAIbHOTO, 0€CKOH(IMKTHOTO
CYIIECTBOBAHMSI UM TMPOTPECCUBHOTO pa3BuTusi odOmectBa. CoriacHo ke
KJIACCOBOMY TOJAXOMY CYIIHOCTh TOCYIapCTBa BBIPAXKAETCS Yepe3  BOJIO
PKOHOMHYECKH TOCIOJICTBYIOIIECTO KJacca M HaBSI3BIBAHWE JTOW BOJHM BCEMY
obmiecTBy. ['ocymapcTBo mpu 3TOM paccMaTpuBaeTCsl Kak amnmapar Hachius,
MaluHa I TIOJIaBJIEHHUsT OJHOTO Kiacca ApyruM. IIpaBo BBICTymaeT opyauem
YTHETeHHs] B PyKax TOCHOJICTBYIOIIEro kiacca. KimaccoBoe u oOliecoruanbHOe
HaYyaJio B CYIIHOCTH TOCYy/IapcTBa ObLJIO U OyJEeT Bceraa, B JIOOOM rocy/iapcTBe U
mpaBe, BHE 3aBUCHUMOCTH JIEMOKPATUYECKOE OHO WM TOTAJIUTapHOE. ITO
COOTHOIIICHHE HE SBJISETCS CTAaTUYHBIM M MEHAETCI B 3aBUCHMOCTH OT
MOJINTHYECKOTO peknMa. COOTBETCTBEHHO NPaBUIIBHEE TOBOPUTH O JyalH3Me,

JIBOMCTBEHHOW MPUPOE CYLIHOCTH IOCYAapCTBa.
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Ha cerognsAmHuii 1eHb KpOME KJIACCOBOI'O MOJXO0JAA CYIIECTBYIOT YETBIPE
HamOoJiee M3BECTHBIE TEOPHH, MBITAIONIUMECS TMO-CBOEMY OTBETUTH Ha BOIPOC O
TOM, KaKOBa CYIHOCTH Tocyaapcraa. !

Teopus natopanuzma. Croponnuxu 3tor Teopuu (I'. Jlacku, M. J{roBepxke, P.
Hapernopd, P. Jlams u ap.) paccMatpuBarOT OOIIECTBO KaK COBOKYITHOCTh CTpAT.
I[Ipyu »>TOM mOA cTpaTaMH TIOHUMAIOTCS 3HAYUTENIbHBIC TPYIIBI JIIOJCH,
OOBEMHEHHBIX MO Pa3JIMYHbIM MpPU3HAKAM: BO3PACT, MOJ, MPOQEeCcCHOHANIbHAS
MPUHAAJIEKHOCTb, COLIMAIIBHOE IOJIOKEHUE, MECTO KHUTENIbCcTBAa M T.A. CTpatbl
CO3/alI0T pa3JInyHble OOLIECTBEHHBIE W TMOJUTHUYECKUE OpraHu3alii, KOTOpHIE,
MpOJABUTAasl B JKU3Hb HMHTEPECHl TOW WMIJIM HMHOM CTpaThl, MBITAIOTCS OKa3aTh
JABJICHHE Ha TOCYJAapCTBEHHYIO BiacTb. (ClnenoBaTeNbHO, CaM YEIIOBEK B
OTJEJIbHOCTH BIIMSTH HA MOJUTUKY TOCYJIapCTBa HE B CUJIAX, HO IIPU BO3ICHCTBUU
MOJUTHUYECKUX OpraHu3alMid TOW WJIM HWHOW CTpaThl MHTEPECHl JIIOAEH
YUYUTBHIBAIOTCS TOCYAAPCTBEHHOW BIIACTBIO. BBUAY TOrO 4TO MHTEPECHI y KaXIAOU
CTpaThl pa3MyHbl (TUTIOpAIM3M), 3Ta TEOpUsl HHAYE HAa3bIBACTCS TEOpHEH
IUTIOPAIIMCTHYECKON TEMOKPATHUU.

Texnokpamuueckas meopusi. Bosnukina B 20-e rr. XX B. (ero yacro
Ha3bIBAIOT «AJMUHUCTPATUBHBIM BEKOM») KaK peaklus Ha OHpOKpaTH3aLUIO
oOmecTBa. MCTOKM HMaHHOTO MOAXOAAa K IMOHUMAHHUIO MPUPOJBI TrocydapcTBa
MOXHO HaWTu BO B3rsgax CeH-CHMOHA, KOTOPBIM cuuTaj, 4yTo 0€3 MOJIMTHKOB
Halusg TpojoibKajga Obl MpolBeTaTh, a 0€3 TEeXHUYECKUX CIEeLHAIMCTOB
(MHKEeHepoB, BpaueH, yaurtened u T.1.) noruosna 661, CTOpPOHHUKH JTAaHHOU TEOPUHU
(O. Toddnep, Ix. bepaxeiim, I'. Caiimon, b. bekBut, 3. bkKe3WHCKHIT) MBITAIOTCS
OTTPaHUYHUTh TEXHOKPATOB OT OropokpatoB. Ecnu mocnennue o0nanany BIIACTHIO
HCKJIIOYUTEIBHO B CHIIy CBOEW MPHUHAMICKHOCTH K almapary rocyJapcrBa, TO
TEXHOKpAT 00JIaJIaeT BJIACTHIO B CHUJTy CBOEH KOMIIETEHTHOCTH, 3HAHUM U YMEHUH,
onbiTa. [lo MHeHUIO MeitHO, TEXHOKpAThl - 3TO TpyMIa Jull, TpodhecCuoHaTbHO

3aHATBIX YIPAaBJICHUCM, UMCHOIIUX BBICOKHMH YPOBCHb CHCHH&HBHOﬁ IIOATrOTOBKMH,

11 JIazapesa B.B., Xa6ubynuna A.I'. Teopust rocynapcTBo U npaBa: yueOHUK. 3-€ u3f., nepepad. u gom. M., 2011
624 c.
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KOTOPbIE B OTJIMYKE OT BHIOOPHBIX JIUI HE HECYT MOJIUTUYECKON OTBETCTBEHHOCTH.
Jlumib  ympaBieHIbl (MEHEIKEphI) CIOCOOHBI ONPENEIUTh JIEUCTBUTEIbHbBIC
MOTPEOHOCTH OOIIECTBA OT MHUMBIX, TPOCUUTATh ONTHUMAIbHBIE YyTHU Pa3BUTHUS U
HAalTH HEOOXOoauMBbIe Uisi ATOro uenu. JlaHHas Teopus, OTAaBas JOJDKHOE
BAXXHOCTU TMpoQeccHoHann3Ma BO BceX cdepax, B TOM YHCIE U YIPaBICHUU
rocyJapcTBOM, HE OCTaBIs€T MecTa Ui BO3MOXXHOCTU pealn3aluu CTOJIb
NOMYJISIPHOM B ObUIbIE TOJBI UJIEHU O TOM, YTO KaXKJasi KyXapka MOXET yHpPaBIIsTh
rOCyJ1apCTBOM.

Teopus snum. JlanHas Teopusi copMupoBaiack B Hadaine XX B.
Kpynueiine e€ croponnuku: B. [Tapero, I'. Mocka, P. Muxensc. [lo MmHeHunto B.
[Tapero, »nuTa o0Opa3yeTcs MABOSIKMM o00pa3zoM: 1) »siauTy 00pasyloT Bce
npeycreBaronme B 00IEeCTBE JIUIA, MPECTABISIONIUNE COO0M «CIMBKU» TOW WITU
WHOM COIMAIBHOM TPYyMNbI; 2) B YKHCIO JJIUTHl BXOAAT JIFOAU, OCYIIECTBIISIONIUE
(GyHKUIHU MyOJIMYHOTO yrpaBiieHud. Takum o0pa3oM, 35IuTa - 0COOBI, T0CTATOYHO
Y3KHI COLMANIBHBIN CIIOH, YJIEHBI KOTOPOTo 00JIa/Ial0T BJIACTBIO M OIMPEACIICHHBIM
NOJIOKEHUEM B oO1ecTBe. B obmiecTBe naeT noctostHHas 060pb0a MEXy AIUTaAMU
3a BO3MOXKHOCTH OIPEACNATh MOJUTUKY TocydapctBa. [loOemuBimias »snura
MOCPEACTBOM COOCTBEHHBIX WJICHOB M CTaBJIEHHUKOB MPOBOAUT CBOM WHTEPECHI,
KOTOpbIE HE BCEr/la COBIMAJAIOT C MHTEpEcaMH OOJIBbIIIMHCTBA.

IOpuouueckuii nooxoo. Hadano 1OpuanYecKoro IoOaXo0Ja K CYIIHOCTH
rocyAapcTBa 3ajiokusl Bblaaromuiics ydenbiii I'. Ennmunek (xoneny XIX Beka),
KOTOpPBI paccMaTpuBajl TOCYJapCTBO KaK COIMAIbHOE O0pa3oBaHUE M Kak
mpaBoBoe (OpUaUYecKoe) yupexiacHue. boiee BaXXHBIM OH CUWTal TO3HAHHE
IOPUIUYECKON TPUPOBI TOCYIapCTBA, KOTOPOE CBA3BIBAI C M3YYEHHEM BEJICHUH,
UCXOJISAIUX OT TOoCyJapcTBa (MPAaBOBBIX HOPM), M JESITEIBHOCTH FOPUIMYECKHX
yUpeKJIeHU. B paMkax JaHHOTO y4e€HHs MPHUHATO pacCMaTpUBaTh TOCYJIapCTBO
KaK IOpUIMYECKOE JIMIO, KaK IOpUAMYECKYI0 NepcoHuukanuio Hamuu. [
Kenb3eH, paccMaTpuBasi TOCyJJapCTBO € IOPUIAYECKUX MO3ULIMNA, CPABHUBAJ €TI0 C
npaBornopsigkoM. [logoOHBIM  MOAXOM W CErojHs coxpaHeH B cdepe

MEXIyHapOJAHOT0 MyOIMYHOTO MpaBa.
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I'naBa 2. @®yHKIMM rocyaapcraa
1. IlonsaTHe pyHKIMI rocyaapcTBa

Tepmun «dyHKIMM» B 0OOIIEM CMBICIE MOXHO MMOHUMAaTh, KaK BHEUIHEE
MPOSIBJIEHUE CYHIIHOCTH TOTO WJIM MHOTO NpEIMETa WU SIBJICHUS; KaK MepeuYeHb
00A3aHHOCTEM TE€X WM HWHBIX TOCYJAPCTBEHHBIX WJIM HHBIX OPraHOB,
JOJDKHOCTHBIX JIUIl U T.A. TakuMm o0pa3oM, GyHKUIHUHU - 3TO T€ MPOSIBICHUS TOTO
WIM UHOTO MPEAMETa U SBICHUS, KOTOPbIE JOJIKHBI OBITH BBIPAXKECHBI JAHHBIM
00BEKTOM HMCXOJSl U3 CaMOW €ro CyIIHOCTHU W npeaHazHaueHus. CleqoBaTeNbHO,
(GYHKIIUM rocyAapcTBa MPUCYIU FOCYJapCTBY Kak TAKOBOMY, M MX COJEpKaHHUE
OOyCJIOBJIEHO CYIIHOCTBIO TOCyJapcTBa. TpagWIIMOHHO TIOA  (DYHKYUAMU
eocyoapcmeéa TIOHMMAlOT OCHOBHBIE HAampaBJCHUsS JEATEIbHOCTU TOCYJapCTBa,
0OYCIJIOBJIEHHBIE €T0 CYIIHOCTBIO U COJIEP)KAHUEM, a TAKXKE CTOAIIMMHU NEpe HUM
Ha TOM WA MHOM JTare €ro pa3BUTHA LEISIMH, 3a/ladaMd M €ro COLUAIbHBIM
HasHauenreM.'? J[anHas MO3MIUSA TOIEPKUBAETCS OOJIBIIMHCTBOM YUEHBIX, B TOM
yucie U Hamed xadeapoi. IIpusHaBas cripaBeJIMBOCTh JAHHOTO OIpEIEICHUs,
CJIEIYET IPOSICHUTH HEKOTOPBIE €r0 ACIIEKTHI.

[Ipexxne Bcero, Hy)kHO OOpaTUTh BHHUMAaHHE Ha TOT CMBICI, B KOTOPOM
yHoTpeOsieTcs: TEPMUH «TOCyapcTBO». B Hayke Teopuu rocyaapcrBa U IpaBa
rocyAapcTBO IpEUIaraeTcs paccMaTpuBaTh B IMIMPOKOM M Y3KOM CMbIcie. B
IIMPOKOM CMBICIIE TOHATHE TOCYJApCTBA COCTABJISIET COBOKYMHOCTb TpEX
AJIEMEHTOB:  TEPPUTOpHs,  HaceleHue  (Hapoxa,  Hamus),  MyOIuyHas
(rocynapcTBeHHasi) BiacTb. ['ocy1apcTBO B y3KOM CMBICIE - 3TO COCTOSIIAsl U3
OpraHOB YOpPAaBJICHUS U NPHUHYXKICHUS CYBEpEHHAas MOJUTHUKO-TEPPUTOpUATbHAS
OpraHu3alusi, KoTopas CyIIEeCTBYET 3a cueT OOIIeCTBa, BBHIPAXKAET €ro BIACTb U
OCYUIIECTBJISIET €€ B LEJAX CO3/IaHUs U MOJJEpKaHUus B OOILECTBE OMPEIEIECHHOTO
nopsinka. Takum oOpa3zoM, kareropust PyHKIMN rocyaapcTBa 0a3upyeTcst Ha y3KOM
MOAXO0/€ K IMOHMMAHHMIO TOCyAapcTBa KaK OpPraHW30BaHHOW TIOCYJIapCTBEHHOU

BiacTh. ['oCcyJapcTBO B IIMPOKOM 3HAUYEHUM HE MOXET MMETh TeX (YHKIUH,

12 Mapuenko M.H. Teopust rocysapctsa u nipasa: yaebuuk / Tlog pen. B.B. Epuiosa — M. — 2023. — 464 c.
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KOTOPBIE BBIACISIIOTCA B HAy4YHOM JIMTEpaType: SKOHOMHMYECKas, COUHUAIbHAS W
npoyue, T.K. 3TH (PYHKIIMU MOTYT OBITh peaii30BaHbl TOJBKO TOCYJAapPCTBEHHOM
BJIACTBIO KAK OJJHOW U3 COCTABHBIX YaCTEW €IMHOM CYIIHOCTH TOCYapCTBa.

[Ipencrasnsiercs, mpaBuUibHEE TOBOPUTHh HE O (YHKUHMAX TOCYIapCTBa, a O
GYHKIUSX TOCYIAapCTBEHHOW BIIACTH, T.€. O TEX HAIPABICHUSAX IEATEIHLHOCTH
rOCyAapCTBEHHOM BJIACTH, KOTOPBIE MPOUCTEKAIOT U3 CaMOM €€ CYIIHOCTH. TeM He
MEHee, MCI0JIb30BaHuEe TePMUHA «(OYHKIMHU TOCYAapCTBa» TaKKe JOMYyCTHUMO, HO
HY>)KHO HMETh B BHJAY, YTO 3J/IeCh TOCYJIapCTBO BBICTYNAE€T CHUHOHUMOM
roCyJJapCTBEHHOU BJIACTH WJIM TOCYJAapPCTBA B Y3KOM CBOEM 3HAUCHHH.

DYHKIMU TOCY1apCTBA XapaKTEPU3YIOTCA CJIeLYIOMIMMHI NPH3HAKaAMK: >

1) oTpaxaroT yCTOMUMBO CIIOKHUBIIYIOCS MPEIMETHYIO JACSTEIbHOCTh
rocyiapcTBa B BaxXKHEHIHX chepax 0O0IIECTBEHHOM KU3HH,

2) oTpaxkaroT CBA3b MEXK/y CYIIIHOCTHOM XapaKTePUCTUKON rOCyJapCcTBa U €T0
COI[MAJILHBIM Ha3HAUYCHHEM, KoTopas (CBS3b) pealu3yeTcss B JIESITEIbHOCTH
rocyJ1apcTBa;

3) HampaBlieHbl Ha pEIIeHWE KPYNHBIX 3a/lad M JOCTHXKEHUE IIeJeH,
BCTAIOIIMUX HA KaXKJOM UCTOPUYECKOM 3TaIe pa3BUTHUsS OOIIECTBA;

4) uMerT ompeAeneHHble (OpMbI peanu3anuu  (PYHKIUNA TOCyAapcTBa,
CBSI3aHHBIC C TMPUMEHEHHEM OCOOBIX, B TOM YHCJIE€ BJIACTHO-TIPUHYAUTEIBHBIX,
METOJIOB.

[Tonsatue ¢yHKIUA TOCymapcTBa HE CJIEAYET OTOXICSCTBIATh C TaKUMU
MOHATUSIMU, KaK LEJU U 3aJa4yd rocyaapcTBa. Eciau uens rocynapcra €cTh TO, K
yeMy CTPEMHUTCSI OOIIECTBO, a 3a/layu - CPEACTBA €€ JOCTHXKCHHS, TO (PYHKIIUHU -
ATO OCHOBHBIE HAIPaBJICHUs ACSATEILHOCTH TOCYIAapCTBa MO PEIICHUIO CTOSIIUX
nepen HuM 3anad. ClieoBaTelbHO, LEJIH U 33/1a4d MPEIONPENEISAIOT IEPEUCHb U
cojiep>kanue QyHKIIUH.

HemanioBakHO€ 3HaUE€HHE UMEET TAKXKE€ BOMPOC O BBIJEICHUU KOHKPETHBIX

byHKIMNA TrocymapcTBa, WX KilacCHPUKAHMH. OTH BOMPOCH  PEIIAIOTCS

13 Pomanenxko B.B. MHOrorpaHHOCTh KOHIENIMI OIpeAeNeHHs] IOHATHUS TOCyJapcTBa. YCHEXH COBPEMEHHOTO
ectectBo3Hanus. 2003. Ne 7. C. 115-117.
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HEOJAHO3HAYHO B MOpUANYECKOM Hayke. KpurepueB, MO KOTOPHIM BO3MOKHO
NPOU3BECTH TOJIHYIO Kiaccuukanuio (yHKIUNA TrocyAapcTBa, HE BbIpabOTaHO,
MOATOMY TPAKTUYECKH Jr00asi OJHOPOJHAS TPpyIIa 3adad TOCyIapCTBEHHOMN
BJACTH MOXET ObITh BO3BeAeHa B paspsa  ¢yHkuuid. Tak, Hapsgy c
oOmEenpUHATEHIMA (DYHKIUSAMHU, B HAYYHOU JIMTEPATYpE MPEIJIaracTcsl BBIICTATH
Takke WHPOPMANUOHHYIO (YHKIHWIO, MHUTPAMOHHYIO (QYHKINIO, (DYHKITUIO
OXpaHbI IPUPOJIBI U OKPYIKAKOLIEH CPELBI.

Takum oOpazoMm, (QyHKIMEH TOCyZapcTBa MOXKHO Ha3BaTh TPYIITY
OJHOPOAHBIX 3a/ad TOCYJapCTBEHHOM BiacTU. To €cThb OTHEHbHBIE 3aJauu
roCyJJapCTBEHHOM BJIACTM, B TOM YHCJIE BBIPAXKECHHbIE B MOJHOMOYHUAX
rOCYJIapCTBEHHBIX OpPraHOB, B COBOKYMHOCTH (OPMHUPYIOT ONPEACICHHYIO
dbyHkuuo rocyaapersa. Hanpumep, yd4etr HalIOromiaTeIbIIMKOB SBIISIETCS 3a/1adeil
HaJIOTOBBIX OPTraHOB, M ATa €IMHHMYHAS 3ajJadya BXOJUT B COCTaB HAJOTOBOM
(yHKLIMH rOCY1apCTBa.

Kpome Toro, ¢QyHkmuum rocynapcTBa MPUXOJUTCS paccMaTpuBaTh B
HECKOJIbKUX acmeKkTax: 1) (pyHKuuu rocygapcTBa Kak TaKOBOr0, KaK IMOJUTUKO-
MPaBOBOTO HMHCTUTYTA; 2) (QYHKIUMU OINPEJCICHHOrO0 THIIa TOoCydapcTBa, T.€.
(GyHKIIUU, TPUCYIIIME TOW WM MHOM HAeaIbHON MOJIeNIM TrocyapcTBa (Hampumep,
(YHKIIUM TOTAJIMTAPHOTO, ABTOPUTAPHOIO, JAEMOKPATUUECKOTO TOCydapcTBa M
T.11.); 3) GYHKIMHM KOHKPETHOTO TOCYAapCcTBa HA ONPEACIICHHBII MOMEHT BPEMEHH.

JIns kaxaoro u3 00O3HAYEHHBIX ACMEKTOB cojepkaHue (yHKIUNA OyaeT
pPa3IUYHBIM, TOATOMY PACCMOTPEHHE B IOPUIWYECKON JuTeparype GyHKIUN

rocyaapcTBa 0e3 yueTa Ha3BaHHOTO pa3rpaHUYCHUS HEOCTATOYHO OOBEKTHBHO.

2. Knaccupuxkanusa pyHkumii rocygapcraa
@YHKIIMU TOCYJIapCTBA MHOTOOOPa3Hbl U MOTYT OBITh KJIACCU(DUIIMPOBAHBI
10 Pa3IMYHBIM OCHOBaHUAM.'* B 3aBHCHMOCTH OT IPOJODKUTENLHOCTH IENCTBUS
(GyHKIMH TOCYIapCTBa KIACCUPUIIUPYIOTCS Ha nocmosiHHble (OCYIECTBISIOTCS Ha

BCEX HJTalax pa3BUTHUSl TOCYIapCTBa, HANpPUMEp, SKOHOMHUYECKAS) U BpeMeHHble

14 Mopo3zosa JI.A. Teopus rocyiapcTsa u 1pasa: yuebnuk. Mocksa. 2024. 464 c.
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(mpekpalaT CBOE JEHCTBUE C PEIICHUEM OMNpEeNeICHHON 3a/auu, KaK MpPaBUIIO,
UMEIOIIEeH Ype3BbIYaiHbI XapakTep, JMOO HAMpaBlIEHbl Ha PEIICHUE BIIOJHE
OMpENICICHHOW BPEMEHHOW 3aJayd: TMOATOTOBKAa K OJMMIUNUCKUM HWrpam); B
3aBUCUMOCTH OT TIPHUHIIMIA pa3JieJieHusi BJIAcTell - Ha 3aKoHoOamelbHble
(IpaBOTBOPUYECKUE), UCnoIHUmMENbHble (YTIPABICHUECKUE) U cyoeOHble; B
3aBUCUMOCTH OT 3HAYCHHs - Ha OCHOGHble (Hampumep, (YHKIHS OXpaHbl
OOIIIECTBEHHOTO TOpsiAKa) U HeocHosHvle. K OCHOBHBIM (DYHKIMSIM OTHOCSTCS
BaOKHEHUIITNE, CYIIECTBEHHO 3HAYMMBIC HAMPABIICHUS NEATCILHOCTH TOCYIapCTBa.
MIMeHHO B HUX HaXOJAT peail3alfio IJIaBHbIE (IPUOPUTETHBIC) LIEM U 3aJa4d
rocyJlapcTBa, MPOSIBISETCA €ro CYIHOCTh U POJib B TMOJUTHUYECKOW CHCTEME
obmiectBa. Kak nmpaBuiio, o0CHOBHbIE (DYHKIIMK HanOOJee YCTOMYMBHI U CTA0UJIBHBI.
B 3aBucuMoctH OT TOro, B Kakodh cdepe OOIIECTBEHHOM JKU3HH OHU
OCYIIECTBIISIIOTCS, - HA BHYTpeHHUE U BHemHUE. OTIeNbHbIC aBTOPHI 00paliaroT
BHHUMaHHE, 4TO JieJIeHue PYHKIUN Ha 6HympeHHue U 6HeuiHue B TIOCIEIHEEe BpeMs
YTPATUIIO CBOIO aKTYaJIbHOCTh U HOCUT YCIIOBHBIN XapakTep. boiiee mpo yKTUBHO
KJ1accupuIUpoBaTh (YHKIIMU B 3aBUCUMOCTU OT cpep OOIIECTBEHHOMN KU3HU, HA

KOTOPLBIC BOSIIGIZCTBYGT rocyaapcTtBo (BKOHOMI/IKa, IIOJINTHKA, KYJIBTYpa, SKOJIOTHUA

U T.J.).

K 6a30BbIM, OCHOBHBIM (DYHKIIHSIM TOCYIapCTBA CIEAYET OTHECTH:

- TOJUTHYECKYIO,  KOTOpas  3aKIoYaeTCcs B OCYIICCTBICHHH
rOCyJAapCTBEHHOW BJACTH, YyIpaBieHUs oOmiecTBoM. DyHKIMS peanusyeTcs
MOCPEJICTBOM  CO3JIaHUSI TOCYIapCTBEHHO-BJIACTHOTO MEXaHU3Ma, OTACIIbHbBIC
3BEHBS KOTOPOTO - TOCYAApCTBCHHBIC OpPTaHbl HAJEJIEHBI OIPEACIICHHBIMU
OTpacJeBbIMHU MOJHOMOUYHUSAMHU. Yepe3 cucTeMy TaKuX OpraHOB IOCY/IapCTBEHHO-
BJIACTHBIC PEIICHUS PEATM3YIOTCS B (PAaKTHUECCKUX OTHOIICHUSAX TPaXIAaH M WX
00BeIMHCHUI;

- (yHKIMIO TOAJAEpX)aHUS OOIMIECTBEHHOTO Tmopsiaka. OOIIeCTBEHHBIH
TIOPSIJIOK - ATO JKejJaeMasi MOJICNIb OpTraHHu3aIui OOIIECTBEHHOTO B3aUMOJICHCTBHUS

B COOTBCTCTBUH C IIPpaBOBBIMHA nNpCaAInnCaHnuAMM, HCXOOAIINMN oT
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rocyJapCTBEHHOM BJIACTH, IOATOMY MOAJAEpk aHUE OOIIECTBEHHOIO MOPsIKa
SABJISIETCA BakHeWmew GyHkiyen. JleMcTBUs, HapylIaroIlue MPaBOBbIE HOPMBI,
MOCATAIOT B MIEPBYIO OYEPEAb HA YCTAHOBJICHHBIN B TOCYAAPCTBE MPABOMOPSIAOK, U
JUTSL 3aIUTHI JKeJIaeMOM MOJIEJIM OpraHu3alliy OOIIECTBEHHBIX CBS3€W CO3/1ar0TCS
crenuaibHble Opraubl (MOJIULMS, IPOKypaTypa H 1mp.);

- sKoHOMHUYECKyI0 GyHKIHO. OCHOBOW TOCymapCcTBa, B OCOOCHHOCTH
rocyJlapcTBa COBPEMEHHOIO €BPOIEMCKOrO THIIA, SBISIOTCS MaTEpUalbHbIE U
¢buHaHCOBBIE pecypchl. PanmoHanpHOE  HCMONB30BaHHE, HAKOIJICHHE |
pacnpenesieHue MaTepHalIbHO-(DMHAHCOBBIX PECYpPCOB SIBISIIOTCS  Ba)KHEUIIeH
¢yHKIMEe TrocymapcTBa C MOMEHTa €ro ooOpa3oBaHus. JIeHbIM U HHBIE
SKOHOMHUYECKUE CpEICTBA HMEIOT pAJ BaXXHEWIIMX 3ajad B oOlecTse: a)
UHCTPYMEHT YIPaBJICHUS TOCYJapCTBOM OOILIECTBEHHBIMU IpolieccaMu; O)
HaKOIJIEHUE  TOCYJapCTBEHHO-OOUIECTBEHHBIX  PECYpPCOB;  B)  CPEICTBO
CaMOOpraHU3ally TPakJaH B SKOHOMUYECKUX B3aMMOOTHOIICHHSIX U HEKOTOpHIE
ApYTHUE,

- (pyHKIMIO 3aIMTHI OT BHEWIHUX yrpo3. lid peanuzanuu 3Toi (QyHKIHUH B
roCyJapCcTBE CO3JAKOTCA BOOPYKEHHBIE CHWIIBI, COCTOSILIUE U3 CIEHUAIBHO
OOy4YEeHHBIX ISl BEACHUS BOEHHBIX NEUCTBHM JIMII M KOMIUIEKCA TEXHHYECKHX
cpencTtB (BOOpPYXKEHHUS, MallMH M T.1.). BHemHWe yrpo3sl NpencTaBisIOT
OIMACHOCTh JJIl CYIIECTBOBAaHHUS JIaHHOTO T'OCYAapCTBa M TOCIOACTBA MyOIMYHOM
BJIACTU HAa OIPEACIICHHOM TEPPUTOPUH, MOITOMY yKazaHHass (DYHKIHS MPUCYIIA
aoboMy rocynapcTBy. B mocneaHee BpeMs B HEKOTOPBIX TOCYAapCTBax
MOSIBJISIFOTCSL TAKUE BHYTPEHHHUE YIPO3bl, 11 OOpPHObI C KOTOPHIMU HPUXOJIUTCS
MPUMEHSATH BOOPY>KEHHBIE CUJIBI.

OO0o3HaueHHble BbIIE (YHKIUM XapakKTEepHbl JUIs TOCyJapcTBa Kak
MHCTUTYTA U COXPAHSIIOT CBOIO 3HAYMMOCTb B IOCYJIaPCTBAX JIFOOBIX UCTOPUUYECKUX
nepuoioB v TUNoB. CTeneHb peanu3aunu 0a30BbIX (PYHKIUNA MOXKET pa3inyaThCs,
oJlHaKo 0e3 peanu3aluy JaHHBIX PYHKIHMHA FOCy1apCTBO HEMBICIUMO.

B nononnenue k 0a30BbIM (YHKIMSIM CYIIECTBYIOT TUIIOBbIE (DYHKIIUH, T.€.

(I)YHKHI/II/I, XapaKTCPHBIC JIsI TOIO HWJIM HWHOI'O THIIA TOCYAApCTB. HaHpHMep,
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(GyHKIUS 3alIMThl IIpaB 4YEJNOBEKA M OCHOBHBIX CBOOOJ| XapakTepHa JUIsd
rOCyJlapCTB COBPEMEHHOIO JIEMOKPAaTHMYECKOTO THUIIA M HE XapakTepHa s
BOCTOYHBIX JECHOTHYECKUX TocyaapcTB. HasblBaemble B JHTEpaType TakKkKe
coluaibHasl, KyJIbTYpHO-BOCHMTATEIbHAS, SKOJIOTMUYECKass U HEKOTOPbIE ApYyrue
noo0Hble  (YHKIUM  XapaKTEepHBl Ui  COBPEMEHHBIX JAEMOKPATHYECKHX
roCcyJapcTB U HE MOTYT XapaKTEPH30BaTh BCE TUIIbI TOCYJapPCTB.

@OyHKIIMKM KOHKPETHOTO IOCY/AapCTBa Ha ONPENEICHHBII MOMEHT BPEMEHH.
B coctaB (yHKIMH KOHKPETHOTO rOCYJapCTBa BKJIIOYAIOTCS 0a30BbIE U THUIIOBBIC
(GyHKIMM, a Takke (PyHKLUNU, CBOMCTBEHHBIE TOJBKO JAHHOMY TOCYJApCTBY, T.C.
cneuuduueckue QyHKUMH. s Toro 4toObl Ha3BaTh MEpPEUYEHb 3TUX (YHKIUH,
HEOOXOJMMO MPOAHAIU3UPOBATh BAXKHEHIIME 3aJa4d W HMHTEPECHl JaHHOTO
KOHKPETHOrO rocynapcrsa. VMmeHHo cneunduueckue (QYHKIUH ONPEAENSIOT B
COBOKYIHOCTHU C MHBIMHU XapaKTEPUCTUKAMH OCOOEHHOCTH rocyaapcts. Ha cocras
TaHHBIX (YHKIUN BIUSIOT Takue (PakTOphl, KaKk reorpauueckoe MOJIOKEHHUE,
HAI[MOHAJIbHBIN COCTAB HACEJICHHUS, 3alachl HEAP, KIUMAT U T.I.

Ecnu onpeneneHHble rocyJapCTBEHHBIE 33ja4l UMEIOT OOJIbIIOE 3HAYEHUE,
TO OHU NEepPexo T B pa3pan ¢pyHkuuil. Hanpumep, B coBpeMenHoit Poccuun Takumu
(GyHKUMSIMH, KOTOpbIE MPOUCTEKAIOT M3 3aJady, MOXHO Ha3BaTb OOpbOy C
KOppyMHIMen;  MoJepHU3aluio; O0opp0y ¢  MBIHCTBOM,  aJIKOTOJIHM3MOM,
tabakokypeHueM u mp. To ectb macmrad mpoOieM BBIHYXKIAeT paccMaTpUBaTh
JaHHBIE ACMIEKTHI HE KaK YacCTh COIMATbHON, SKOHOMHYECKON MM UHBIX (DYHKIINH,
a KaK OTJIeJIbHbIE HANPABJICHUS JIEATEIbHOCTH KOHKPETHOTO rOCYAapCTBa.

Ha ¢yHkmum rocygapcTBa OKa3bIBalOT BIMSHHE CaMble pa3HOOOpa3HbIE
GakToppl W  MPOUECCHl OOBEKTUBHOM  JEHCTBUTENBHOCTH. TpajMIIMOHHO
OTMEYAJIOCh 3HAYUTENIPHOE BO3JEHCTBUE MPOLIECCOB MH(OpMAaTU3ALMK, HAYyYHO-
TEXHUYECKOTO IMpOorpecca, MOsiBICHUE MI00aNbHBIX Mpo0JieM U T.1. B HacTosiee
BpeMsl TOBBIIIEHHOEC BHUMAaHUE YIENSAETCA 2nobanuzayuu, Kak HOBOMY 3Taily
UHTETpallii  HapoJoB, OOIIECTB U TocyaapcTB. [Jobamu3anus cambIM
HEIMOCPEJICTBEHHBIM 00pa30oM BIIMSAET Ha MOJUTUKY COBPEMEHHBIX rOCYJapCTB, a,

CJIeI0OBaTeIbHO, Ha cojiepKaHue (DYHKIIMA TOCyapCTBa.
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B mepByro oudepenp, Kak y)Xe OTMEUYajoCh, MPOUCXOAUT CTHPAHUE TPAHMIL
MEXAY BHYTPEHHMMU M BHEIIHUMHU (PyHKIUSMU. OCHOBHOE YHUCJIO BHYTPEHHUX
GyHKIMA TOM BIMSHUEM HWHTEPHAIIMOHAIM3AIMN TPETEPIICBACT CEPhE3HBIC
U3MEHEHHS. OJTO BO3JEHCTBHE KacaeTcsi, INPEXJe BCEro, MNOJUTUYECKOU
(BcecTOpOHHEE pa3BUTHE WHCTUTYTOB JIGMOKPATHH U  JE€MOKPATHYECKOTO
yIpaBiIeHUs o011ecTBOM COTJIACHO MEXTyHAPOHBIM CTaHJapTaM),
HYKOHOMUYECKOW (MHTEpHAIMOHAIN3AINS PIHKOB, MaTEPHAILHOTO MPOU3BOJICTBA),
conpayibHON  (pyHKIMK  (YIUIyOJIeHHS MEXAYHAPOIHOTO pasleieHus Tpyna).
Okosornueckass (PyHKIUS TaKXKe HAXOAMUTCS MOJA BIUsHUEM Tiobanmuzanuu. C
OJIHOM CTOPOHBI, SKOJOTUYECKHE MPOOJIEeMbl HE OrPAaHUYMBAIOTCS MpeeIamMu
OJTHOTO TOCYJIapCTBa, HO C IPYTrOoil — 0COOYIO POJIb B UX PELICHUH JAOJDKHBI UTPATh
MIPOMBIIIUICHHO Pa3BUTHIE CTPaHbI, HA JIOJI0 KOTOPBIX MPUXOJATCS 3HAUUTEIIbHbBIE
3arpsI3HEHUS OKPY’KAIOIIEH CPeIbl.

Bremane ¢GyHKmEE TOCygapcTBa TaKKe IPETEPIIEN  CYIICCTBEHHOE
W3MEHEHUE TojA  Bo3fedcTBUEeM  TiobOanmu3amuu. l'ocymapcTBa  akTUBHO
COTPYIHHYAIOT B BOIPOCAX IMOACPKAHUS MHPOBOTO IMPaBOMOPSIKA, CO3JTaHUS
WHCTUTYTOB OOOPOHBI M KOJUIEKTHMBHOM Oe3omacHocT. I[lpu 3TOoM, OJHaKO,
COXpaHSETCS  NPHOPUTETHOCTh  HAIMOHAJIBHBIX  WHTEPECOB  TOCYIapCTB
(6bmaronostyuue HaceneHus, 3(P(HEKTUBHOCTh 3aKOHOJIATENILCTBA, CTAOMIBLHOCTH

BHYTPEHHETO Pa3BUTHUSA).

3. @opMBbI U METO/IbI OCYLIeCTBJIeHUsI (PYHKUMIA rocy1apcTBa
Dopmbl  ocywecmenenuss @yHKyui  eocyoapcmea - 3TO  OJHOPOJHAs
NEATEIIBHOCTh OPTraHOB T'OCYJIApCTBA, MOCPEACTBOM KOTOPOM PEaM3YKOTCS €ro
bynkuun. @opmbl OCYIIECTBICHUS (PYHKIIMI TOCYyAapCTBa IMOKA3bIBAIOT, KAKOE
BHEIIHEE BBIPAXKCHUE HOCHUT AEATEIBHOCTh T'OCYJApCTBEHHBIX OPraHOB, KaK OHA

peanbHa oopmieHa u paboraer.’®

15 Okcampithblil B.B. Teopus rocyaapcTsa U IpaBa: YUYeOHHUK JUIsl CTYJEHTOB BBICIIMX Y4eOHBIX 3aBeJeHUH. M.,
2004. C. 141.
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[IpuHATO pazIuyuaTh npasosvie u OpeaHu3AyUOHHbLE HOPMbL OCYIIECTBICHUS
GyHKIIUH TrocynapcTBa, KOTOPBIE PEAM3YIOTCS €ro OpraHaMu, JIOJKHOCTHBIMH
munamu.  [IpaBoBeie  GOpMBI  ACSITEIBHOCTH  TOCYIAapCTBAa  OMPEICICHBI
Koncturynueit P®, denepanbHbIM 3aKOHOAATEILCTBOM M 3aKOHOAATEIHCTBOM
cyobektoB Denmepanuu, OPYyrdMH HOPMOYCTaHABIMBAIOMMMH akTamu. K
IPaBoBbIM (hopMaM OTHOCATCS: 1°

1) mnpaBoTBOpuUecKas - JACATEIBHOCTb IO TOJATOTOBKE U H3JAaHUIO
HOPMATHBHBIX aKTOB, CLIOCOOCTBYIOIIUX OCYIICCTBICHUIO TOW WM WHOW (DYHKITUH
rocyJ1apCcTBa;

2) mpaBONPUMEHUTEIbHAS - JCATEIBHOCTh MO Peaau3allid HOPMATHBHBIX
aKTOB ITyTEM IPHUHATHS aKTOB NMPUMEHEHUS IMpaBa; 3TO MOBCEIHEBHAs paboTa 1o
BBITIOJTHEHHWIO 3aKOHOB W 10  Pa3pelICHHI0  Pa3sHOOOpa3HBIX  BOIPOCOB
YIPABJICHUYECKOTO XapaKTepa,;

3) mpaBooXpaHUTEIbHAs - JEATCILHOCTh IO 3alIUTE MpaB W CBOOOA
YeJIoBeKa M IpakaaHWHA, 110 MPEAYNPEKICHUIO MPAaBOHAPYIIICHUH U MPUBJICYCHHUIO
K FOPUINYECKON OTBETCTBEHHOCTH BUHOBHBIX JIHII H T.II.

4) TpaBOTOJIKOBATENIbHAS — JCATEILHOCTh IO Pa3bSICHEHUIO COJACP)KAHUS
MIPaBOBBIX HOPM JOJDKHOCTHBIMH JIUIIAMU 3aHHTEPECOBAHHBIM CYyOBEKTaM.

K opranmzarmoHasiM (hopMaM OTHOCSTCS:

1) opraHu3aliMOHHO-PETIAMEHTUPYIOIIAs - TEKyIas padoTa OnpeeaeHHbIX
CTPYKTYp 110 obecrieueHnto (PyHKIIMOHUPOBAHUSI OPTAaHOB TOCY/IapCTBA, CBSI3aHHAS
C MOJrOTOBKOW ITPOEKTOB JOKYMEHTOB, OpraHu3aIiieii BHIOOPOB, IJIAHUPOBAHHUEM,
KOOPJAWHAIMEN AEUCTBUN, KOHTPOJIEM U T.II.;

2)  OpraHM3aIlMOHHO-XO3SHUCTBEHHAss -  ONCPATHUBHO-TEXHUYECKas U
XO035UCTBEHHAsT paboTa, CBsA3aHHAs C OyXy4eTOM, CTATUCTUKOW, CHAaOXEHUEM,
KpEIUTOBAaHUEM, TOTAIIUSIMH U T.1.;

3) OpraHu3alMOHHO-UJICOJIOTUYECKass - TIOBCEIHEBHAs paboTa Mo

UJICOJIOTUYECKOMY 00€CTICUCHUIO BBITIOJIHEHUS PA3IMYHbIX (YHKIIMA TOCY1apCTBa,

16 Teopus rocygapcTBa u npasa: yueOHuk / mox odmeii pea. O.B. Mapteimuua. M., 2007. C. 426-427.
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CBA3aHHAs C Pa3bsiCHCHHMEM BHOBb  W3JaHHBIX HOPMATHBHBIX  aKTOB,
(dbopMupoBaHHEM OOIIECTBEHHOI'O MHEHUSI, 0OpAIlIEeHUEM K HACEICHUIO U TIp.

4) undopmamMoHHO-TeXHHUYECKas — pabota co CMU, apyrumu
MH(POPMALIMOHHBIMU PECYypCaMHu.

Memoowl ocywecmenenus ¢hynkyuii 2ocyoapcmea - 3T0 CrocoObl U IPUEMBI,
C IMOMOIIBID KOTOPBIX OpraHbl rocyfapcrBa peanu3yroT ero (ynHkuuu. Cpenu
HOJOOHBIX METOJIOB BBIIEISAIOT Takue, Kak yOeXIeHHEe U MPUHYXKICHUE,
peKoMeHmanuu u noompenue.t’ Véoexcoamv - 3HAYMT IOOMIPATH CYOBEKTOB K
OINIPE/ICNICHHOW JIEATENIBHOCTH, COOTBETCTBYIOLEH UX BOJie, ©O€3 CHIIOBOTO
JaBJieHUs, oOecrieunBas cBOOONy BbIOOpa. YOekIEeHHE MOXKET OCYILECTBISATHCS
4yepe3 TaKue IO3UTHBHBIE IOPUIUYECKUE CPEICTBA, KaK CyOBEKTHBHBIE IpaBa,
3aKOHHBIE MHTEPECHl, JBIOTHl W T.A. [OCyIapcTBO, MpEeXAE BCEro, TOJDKHO
MaKCUMaJbHO HCHOJb30BATh METOJbl YOEXKJAEHUS KAaK OCHOBHbBIC, TIJIaBHBIE.
VOexneHne  OCHOBBIBAE€TCSA  HAa  3aMHTEPECOBAHHOCTH,  JOKA3aTEIbCTBAX
3aKOHHOCTH U II€JIeCOO0PAa3HOCTH CO3HATEIBHOIO IOBEACHHUS, OTBEYAIOLIETO
HOpMaMm mpaBa. [lpunyxcoamv - 3HAYUT CKIOHATH JIOAEH K OINpENeTIeHHOU
JESITEIbBHOCTH MOCPEACTBOM CHIJIOBOTO JIaBJIEHUS (BOIIPEKU BOJIE YIPABIISIEMBIX),
orpaHu4MBasi cBoOoay ux BblOOpa. [IpuHYyX)IeHNE MOXKET OCYIIECTBIATHCS Yepes3
TaKUe IOPUINYECKUE CpPEJICTBA, KaK MEpbl MpECceYeHHs, MPUOCTAHOBIICHUS,
Haka3aHus U T.1. Pexomenoosamsv - 3HAUUT OPUEHTHPOBATH HAa KOHKPETHBIN
BapUAHT JEUCTBUM, JKEJATEJIbHBIX C TOYKU 3PEHUS] OOIIECTBA W TOCYIapcTBa.
lloowpsams - 3HAYUT C TIOMOIIBIO CHCTEMbl BO3HArpaXACHUW MOOYXAaTh
ClIeIoBaTh JIEUCTBUSM, B KOTOPBIX 3aMHTEPECOBAHO OOIIECTBO U TOCYIApCTBO,

CTUMYJIMPOBATh COOMAJIBbHO ITOJIC3HYIO ACATCIIBHOCTD.

I'naBa 3. I'ocynapcTBeHHasi BJIACTD
1. CymHoCTh rocyaapcTBeHHOM (Iy0JIMYHOM) BJIACTH
Biacts B camom o01ieM BUE IPeACTaBIseT cO00M ClTIOCOOHOCTH (CBOMCTBO)

cyObekTa (MHAWBUA, KOJUIEKTHBA, OpPraHMU3allih) TOJUYUHSITH ceOe BOJIIO U

17 Mopo3zosa JI.A. Teopust rocyiapcTsa u 1pasa : yueOHuk. Mocksa. 2024. 464 c.
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MOBEJEHUE NPYroro cyObekTa (MHAMBUIA, KOJJIEKTHBA, OPTaHM3allMU) B CBOMX
COOCTBEHHBIX MHTEpecax WIM B HHTEpecax HApyrux Jui. B 1opuaundeckoit
JUTEpaType CYLIECTBYET HECKOIBKO MOJIX0/I0B K TOHUMAHUIO CYIIIHOCTH BIACTH:

- BJACTh TMOHUMAETCA Kak oImpejaesieHHas (GyHKUUS, TpHUcylas Jo0oMy
COI[MATILHOMY KOJJICKTUBY;

- BJIACTh — 3TO BOJIEBOE OTHOIICHUE BIACTBYIOMIETO U MOJBIACTHOIO;

- 3TO CIMIOCOOHOCTH BJIACTBYIOIIETO, YIIPABIISAIOIETO HABA3BIBATH CBOIO BOJIIO
IPYTUM CyOBeKTaM;

- BJIACTh BBICTYNAET OPTraHW30BAHHOW CWJIOW, CLIOCOOHOW MOJYMHATH BOJIE
MEHBIIIMHCTBA BOJIIO OOJIBITUHCTBA;

- BJIACTh PACCMATPUBAETCS KaK yMpaBJiICHUE, HEMOCPEICTBEHHO CBS3aHHOE C
MPUHYKJICHUEM.

Kak siBieHue BiacTh XxapakTepu3yeTcs CASAYIONMMH MPU3HAKAMU:

1. BnacTe ecTh sABJICHHE COIIMAILHOE, TO €CTh OOIIIECTBEHHOE.

2. Brnactp siBnsiercs atpuOyToM (HEOTHEMIIEMBIM KOMIIOHEHTOM) 0O0IIecTBa
Ha BCEX ATalax ero pa3BUTHSL.

3. Bnacte MoXeT cyiiecTBOoBaTh U (DYHKIIMOHUPOBATH JIMIIL B pPaMKax
OOI1IECTBEHHOT'O OTHOIIEHHUS, TO €CTh TaKOr'0 OTHOILIEHHS, KOTOPOE CYIIECTBYET
MEXIy JOAbMU (MHAUBUJIAMH, UX KOJUJIEKTUBAMHM, HWHBIMU COI[MAJIbLHBIMU
oOpa3zoBanusimMu). He MoxkeT OBITh OTHOUIECHUS BJIACTU MEXKIY YEIOBEKOM U
BEIIIbIO UJIU MEXKIY YEJIOBEKOM U YKUBOTHBIM.

4. OcyiecTBieHNEe BIACTU BCETJa MPEICTaBIACT COO0M MHTEIIEKTYyaIbHO-
BOJICBOM ITPOLIECC, KOTJA BJIACTHBIA HMIYJbC, MCXOIAIIMU OT BIIACTBYIOLIETO
CyOBeKTa, Mpexae 4YeM JeTEPMUHUPOBATH (OO0YCIOBUTH, OMpPENEIUTH) BOJIO H
MOBEJICHUE TIOJIBIIACTHOTO, JOJDKEH OBbITh OCO3HAH MOCIEAHUM, BOCIPUHST €ro
co3HaHueM. [1o 3Toi nmpuurHEe HE MOTYT OBITh CyOBEKTaMU OTHOIICHUS BJIACTH U
MOAYMHEHUS JIFOJIU ¢ IePopMaIusiMU CO3HAHUS U BOJIU.

5. OOIIecTBeHHbIE OTHOIIEHUS, B paMKax KOTOPBIX CYIIECTBYET H
peanu3yercsl BJIaCTh, SIBISIOTCS PA3HOBUIHOCTHIO OOIIECTBEHHBIX OTHOIIEHUU U

MMEIOT Ha3BaHHUE BJIACTEOTHOIIEHUH, KOTOPOE MPECTaBISET COO0N TBYCTOPOHHEE
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OTHOUIEHUE, OAUH U3 CYOBEKTOB KOTOPOTO SIBJSIETCS BJIACTHBIM (BJIACTBYIOLIMM)
CyOBEKTOM, a APYTOM - MOJBIACTHBIM.

6. BaxxHelM npru3HaKoM BJIACTH SBJISIETCS TO, UYTO OHA BCeTia Oazupyercs
Ha cuiie. VIMEHHO HalMuue CWJIbl OMNpENENseT IMOJO0XKEHUE TOro WJIM HHOTO
cyOBeKkTa B KauyecTBe BiacTByromlero. Cuia BJIACTH MOXET UMETh Pa3IUYHYIO
IPUPOIY: 3TO MOXKET OBITh (hM3MUECKas Cuja, CUjla OPYXKUs, CHJIa WHTEIUIEKTa,
CuJia aBTOPUTETA, YOCKACHHUS, SCTETUYECKOTI0 BO3ICUCTBUS U T. TI.

7. llomunHeHue Bceraa BBICTYNAET CO3HATEIbHBIM U SIBIIIETCA YCIOBUEM
HaJIM4YMs BJIACTH B JJAHHOM KOHKPETHOM OTHOIIEHWU HAJl JAHHBIM KOHKPETHBIM
CyOBEKTOM.

Brnacte MoxHO  knaccuuIupoBaTh MO PAa3IUYHBIM  OCHOBAHUSM.
Hanpumep, ¢ TOUkH 3peHHs €€ COLMAIbHOTO YPOBHS MOKHO pa3jiMyaTh: BIACTh B
MacmTabe Bcero oOIIECTBA; BJIACTb BHYTPU TOrO WM HWHOTO KOJUIEKTHBA
(opraHuzanum); BIacTh B OTHOIIICHUU MEXY JIByMsI UHIUBUIAMHU.

Biacte MOXHO MOJEAUTH TAaKKE HA MOJUTHYECKYIO U HEMOJIUTUYECKYIO.
[Tonutrueckoi ABISIETCS Ta BJIACTh, KOTOpas CIOCOOHA BBICTYNHUTh CPEICTBOM
pelIeHns TOJUTHYECKHX 3aJady, TO €CThb CPEICTBOM pPEalIU3alMH, 3alluThl
MHTEPECOB OOJBIIMX COUMAIBHBIX TIpyIil. Pa3HOBUAHOCTAMH MOJUTUYECKON
BJIACTU SIBJISIFOTCA BJACTh OAHOW COLIMANIbHOM TIpyIbl (OOLIHOCTH) HaJ APYrou
(Hampumep, TOCMOJACTBO OJHOTO KJlacca HaJ JIPYyTMM); TOCYJapCTBEHHAsl BIACTh;
BJIACTh TAPTUMHAS, a TaKXKE HMHBIX IMOJUTUYECKUX OpraHu3aldidl M JBHKCHUMH;
BJIACTh MOJIUTUYECKHUX JINJICPOB.

Bmacte BHyTpM TOW WM HWHOM comManbHOM oOmHOCTH (0OIIecTBa,
KOJUIEKTUBA, OpraHu3ald U Jp.) B 3aBUCUMOCTH OT CIOCO0a OpraHu3aluud U
BJIACTBOBAHUSI MOXKET OBITh JEMOKPATHUUECKON MM HeJeMoKpaTudeckou. [Ipruuem
JTO [JEJICHUE KacaeTCs HE TOJBKO IOJIMTUYECKOM BJIACTH, HO U BCSAKOM IPYIOW,
CBSA3aHHOM C yNpaBlIeHUEM KOJIJIEKTUBAMH, TTOCKOJIbKY JIEMOKPATHsI MOXKET ObITh U
HETOJIMTUYECKOM.

T'ocyoapcmeennas énacms — 3TO KOHUEHTPUPOBAHHOE BBIPAXKEHHE BOJIM

AOMHUHHUPYIOIICTO KJIacCa, CJI0A HACCJIICHUSA, CHUCTCMaA OTHOILICHUH rociuoacrBa "
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TIOJMUHENNS], BOIUIONIEHHAs B TOCYIapCTBEHHO-TIPABOBBIX HMHCTHTyTax'. H.U.
Marty3oB, A.B. Manbko onpenensioT rocyJapCTBEHHYIO BIACThb Kak IyOIMYHO-
NOJINTUYECKHE OTHOLIEHUS TOCHOJACTBA W MOJYMHEHUS MEXIYy CyObEeKTaMu,
ONMPAIOIIEECS HA TOCYNAPCTBEHHOE MPHHYXkaeHHE. 1

Kak ormeuaer B.H. IIportacoB, rocynapcTBeHHash BJIACTb T'€HETUYECKH
NEpBUYHA [0 OTHOIICHHIO K TOCYJapCTBY, MOCKOJbKY HMMEHHO MOTPEOHOCTh
0OIIECTBA BO BIIACTH M 00YCIOBUIIA MOSBJIEHHE TOCYIapPCTBEHHON OpraHu3anun-’,
C nmpyroit cTopoHbl, 6€3 TOCyIapcTBa HE MOXKET OBITH BOOOIIE TOCYJapCTBEHHOM
BJIACTH, T.K. IOCIEAHSSI MOXKET pPEaIn30BbIBATHCS TOJIBKO YEPE3 TOCYIapCTBEHHbBIE
OpTraHBbI.

['ocynapcTBO BBICTYNAeT Kak HOCUTENb T'OCYAApCTBEHHOW BJIACTH, KaK Ta
CHJIa, Ha KOTOPYIO 3Ta BJIACTh OMUPAETCS, IOATOMY OHO JOJKHO OBITH OCTPOEHO
TaKUM 00pa3oM, 4TOObI UMETh BO3MOXHOCTbh IPOIYLIMPOBATH BIACTh C OCOOBIMHU
CBOMCTBaMHU (MpHU3HAKAMH), TO €CTh Ty BJIACTh, KOTOPYIO M NPUHATO UMEHOBATh
rOCyAapCTBEHHOM.

['oBopst 06 0OCOOEHHOCTSIX TOCY/IapCTBEHHOM BJIACTH, CIEAYyET UMETh B BUILY
JBa OOCTOSTENbCTBA: BO-TNIEPBBIX, TECHYIO CBSI3b T'OCYJIApCTBEHHOM BIJIACTU C
rOCyAapCTBOM, a BO-BTOPBIX, TO, YTO T'OCYAapCTBEHHAs BJIACTb M TOCYJApPCTBO -
9TO BCE-TAaKM SBJIICHUS pa3Hble, HETOXAEeCTBEHHbIE. OTCIOAA CIEyET, UTO, C OJTHON
CTOPOHBI, NMPU3HAKU TOCYAApCTBEHHOM BJIACTM M TOCYIapCTBa B3aWMOCBS3aHBI,
TECHO TMEPeIUIeTaloTCs, a C APYrod - OHU MOJTHOCTHIO HE COBNAAAIOT U MOAXOMAbI K
UX XapaKTEPUCTHKE JOJKHBI ObITh Pa3IMUHbIMH.

K ocobsiM cBoiicTBaM (Tmpu3HAKaM) TOCYJIapCTBEHHOW BJIACTU MOKHO
OTHECTH CIEAYIOIINE:

1. l'ocynapcTBeHHast BIACTh SBISETCS Pa3HOBUIHOCTHIO COLMAIIBHOM BIacTu
1 00J1ajlaeT BceMU €€ MpU3HaAKaMHU.

2. TocynmapcTBeHHass BJIACTb pEAJU3yeTCd  HUCKIIOYMTEIBHO  4Yepes

rocyaapCTrBo, TOJIbKO IroCyAapCTBCHHAA BJIACTh UMCCT allllapaT IMPpUHYKICHHA.

18 [Teuoes B. K., IlIsanzeposa A. P. Teopus rocynapcTtsa u npasa: yuebuuk. Mocksa: ITpomereii, 2017. 330 c.

19 Matyzor H.W., Mansko A.B. Teopus rocysapctsa u 1pasa: yuebnuk. FOpucts, 2004, 337 c.

2 TIporacos B. H. Teopus rocyapcTsa  rpasa: y4eOHUK U IPaKTHKYM IS By30B. 2-€ u3jl. Mockga. IOpaiir. 2025.
— 368 c.
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3. T'ocynapcTBeHHas BAacTh nyOauuHa. B IMpoKoM cMmbiciie MyOIuYHOM, TO
€CTh OOIIECTBEHHOM, sIBNIsieTCA BCAKas BiacTb. OJHAKO B TEOPUHM rOCyJapcTBa B
ATY XapaKTePUCTHKY TPAJULMOHHO BKJIAIBIBAECTCS MHOM, CCIU(PUIESCKUI CMBICT,
a UIMEHHO TO, YTO TOCYJAapCTBEHHAs BJIACTb OCYHIECTBISETCS MPOodeccuoHaTIbHBIM
anmnapaToM, OTIEJIEHHBIM (OTUYXAEHHBIM) OT OOIIECTBA KaK OOBEKTa BIACTH.

4. T'ocynapcTBeHHAasl BIACTh Cy8epeHHd, YTO O3HAYAET €€ HE3aBUCHMOCTH
BOBHE U BEPXOBEHCTBO BHYTPH CTpaHbl. BepXOBEHCTBO IOCY/IapCTBEHHON BIIACTU
MIPEXJIE BCEIO COCTOUT B TOM, YTO OHA BBIIIE BIACTH BCEX APYIMX OpraHU3ALMNA U
OOILIIHOCTEW CTpaHbl, BCE OHU JIOJDKHBI MOAYMHSITHCS BJACTH TocyaapctBa. OHa
MMEET CaMOCTOSITEIIbHBIN, TTOJTHOBIACTHBINA XapaKTep.

5. l'ocynapcTBeHHas BJIACTh YHUBEPCAIbHA: OHA PACIIPOCTPAHSET CBOIO CHUITY
Ha BCIO TEPPUTOPHIO U HA BCE HACEJICHUE CTPAHBI.

6. TocymapcTBeHHass BIacThb 00JIalaeT MOPEpPOraTuBOoM, TO  €CTh
UCKIIFOUUTENbHBIM, MOHOMNOJBHBIM IPAaBOM Ha HU3JaHHe OO0I1e00sI3aTeNbHbIX
MpaBUJI MOBEICHUS - IOPUAUYECKUX HOpM. DaKTUYECKH TOCYIJapPCTBO CBSI3HIBACT
CBOIO BOJIIO M3/1aBa€MbIMH UM HOPMaMHU IIpaBa.

7. Bo BpemeHHM TroOCyIapCTBEHHAs BIACTh JEHUCTBYET HOCMOSAHHO W
HenpepvlHo.

8. Hocut myOIMYHO-TIOJUTUYECKUN XapaKTep, OHAa MpU3BaHA BBIMNOJHATH
oOmiecTBeHHbIE (YHKIIMM, peliaTh OOIIecouaibHble Jeia, YHOopsSI04YuBaTh
pa3Hble OOLIECTBEHHbIE HMHTEpechl. ['ocyaapcTBeHHas BAacTh BCerja SIBISETCS
MOJIMTUYECKON, T.K. COAEPKHUT 3JIEMEHThl KiIaccoBOCTH. lloiuTuueckas BiacTh
HIMpe TOCYIapCTBEHHOM, MOCKOJIbKY €10 00JIaJaloT TaKkKe MOJIUTUYECKUE NapTUu U
ApYrUue OpraHu3aliK, UMEIOIUE MOIUTHYEeCKUE Leau. ['ocy1apcTBEHHOM BIACThIO
HaJEJSIETCsl Ta MapTus, KoTopas Habpana OoJblliee YUCIIO TOJIOCOB HAa BHIOOpAx U
c(hopMHpPOBaBILIAs KIIOYEBbIE TOCYJAPCTBEHHBIE OPTaHBI.

9. T'ocynmapcTBeHHas BJacTh IpPU3BaHA pEATU30BbIBATH OOUIECTBEHHBIE
MHTEPEChl, KOHCOJUIUPOBATh OOIIECTBO, oOecrneurBaTh IpaBa U  CBOOOIBI

Ipak/iaH.
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10. FOCYILapCTBCHHa}I BJIACTb OCYLICCTBJIACTCA CICHHUAJIBbHBIMU JIMIIaAMKA

(YMHOBHUKAMHU, TTOJIUTHKAMH ).

2. Cy0ObeKThI rocy1apCTBEHHOM BJIACTH

CTpyKkTypy WIM KOMIIOHEHTHI TOCYAApCTBEHHOW BJIACTU COCTaBJISIOT:
CYOBEKT BIIACTH, OOBEKT BIACTH, COJIEpP)KaHUE, CPEACTBA, CIOCOOBI, MPUEMBI U
Meroabl €€ ocymiectBiaeHus. JILA. Mopo3oBa BKIIOYa€T B CTPYKTYpPY
rOCYIapCTBEHHOM BIACTH U PECYPCHI BIacTu?l,

Cybvexm BIIACTU — 3TO HEMOCPEJCTBEHHBIH HOCUTENbh TOCYAapCTBEHHOU
BiaacTh. Cpenn CyOBEKTOB BBLACHSAIOT: HapojA, Kiacchl, COIMAJIbHBIE U
HaI[MOHAJbHBIE OOIIHOCTH, HAIlMU, TOCYIApCTBO M TOCYJapCTBEHHBIE OPTaHbI
(A.®. Yepnanuep)”’. CyObeKTOM BBICTYNAET HEMOCPEACTBEHHBIA HOCHUTEID
rOCy/IapCTBEHHOW BIACTH, KOTOPBINA HAIEJICH HA TIOJYMHEHUE APYTUX CYOBEKTOB.

Obvexm BIacT — TOT, HA KOTO HampaBjeHa BIacTb. K HUM OTHOCHT:
UHIAMBUIYYMBI, OOILECTBEHHbIE OpraHU3allid, COLMAJIbHbIE CJOU, KJIACCHhl,
oOmHocTH. B nemMokparnyeckoM oOHIECTBE, Kak MPABUIIO, OOBEKT U CYyOBEKT
roCy/1lapCTBEHHOM BJIaCTH COBIAAAIOT.

CooOepoicanue — STO BIACTEOTHOIIEHUS, T/I€ B pPaMKaxX OMPEACTICHHBIX
MPABOOTHOIICHWI BJIACTBYIOIIMK HAaBS3BIBAET CBOIO BOJIO  IO/BJIACTHBIM.
CoOCTBEHHO BJIACTHBIE OTHOLICHHSI MOTYT MMETh M PEaIU30BBIBATH Pa3IMyYHbIC
UHTEPEChl C Y4YeT KOHKPETHO HWCTOPUYECKOW, COLMAIbHO-IKOHOMUYECKON U
MOJIATUYECKOW CUTYaLUU.

K 0CHOBHBIM MeTOZjaM OCYILECTBICHUS FOCYIapCTBEHHON BIACTH OTHOCATCS
MeTOJT yOeXKACHHUS U PUHYKIACHUs. Yoeocoenue — METOI aKTHBHOTO BO3/ICHCTBUS
Ha BOJIO M CO3HAaHUE JIIOJEH WIEHHBIMU, HPABCTBEHHBIMH CpPEICTBAMHU.
Ilpunysicoenue — ncUXu4YecKoe, MaTepUaIbHOE WK (PU3NUYECKOe (HACUIIbCTBEHHOE)
BO3/ICIICTBHE YMOJHOMOYEHHBIX OPraHOB WM JOJDKHOCTHBIX JIMI[ C IIEIBIO

MPUHYIUTH JEHCTBOBATH MO BOJIC BIACTBYIOIIETO CyOBEKTA.

21 Mopososa JI. A. Teopus rocygapcTsa 1 npasa: yueOHuK. 6-e u31., nepepab. u nom. Mocksa: Hopma: UTHOPA-M,
2024. 464 c.
22 Yepnanues A.®. Teopus rocynapcTsa u npasa: YueOHUK juis By30B. Mocksa: IOpaiit, 2001. 432 c.
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K uHBIM MeTOaM peanu3anuy rocyJapCTBEHHOM BJIACTH OTHOCATCS: METOA
HOPMaTUBHO-TIPABOBOTO PETYJIUPOBAHUS, PEKOMEHIATEIbHBIN, IOOIPEHUS U
CTUMYJUpPOBaHUA  (co3JaHuME  OJIATONPUSITHBIX  YCJOBHWH),  JOTOBOPHOE
peryjaupoBaHue, HAA30p U KOHTPOJIb (JIMIIEH3UPOBAHHWE, CTaHIApTHU3AIMS,
OOIIIECTBEHHBIN KOHTPOJIb), UH(OOPMALIMOHHOE BIIHUSHHE.

Pecypcvl TOCynapcTBEHHON BIIACTU TMPEACTABISAIOT CO00M COBOKYIHOCTB
yclIOBUM U (PAKTOpOB, KOTOpbIE HEMOCPEJICTBEHHO 00OecneunBaroT €&
ocyllecTBIeHUE. Pecypchl moapa3iealoTcs Ha: YTWINTAPHbIE, IPUHYAUTEIbHbIE,
HOpMaTuBHbIe. K yTHUIUTapHBIM pecypcaMm OTHOCSATCS MaTe€pUajbHBIE U HWHBIE
COollMaJIbHbIE Oyara, KOTOpbIE HaNpaBlIEHbl Ha PEIICHHE IMOBCEIHEBHBIX
noTpedHoCcTel U uHTEepecoB moaeu. [IpuHyauTenbHbIe — 3TO MEphl BJIACTHO-
KapaTeJbHOTO BO3JEUCTBUA. HOpMaTHUBHBIE pecypchl — 3TO YCTAHOBJICHHBIE B
oOIIeCTBE IIEHHOCTHBIE OPUEHTHUPHI, MPaBUjia COLMAIBLHOrO MOBeAeHUsA. Pecypchl
TaKke KIacCU(PUUUPYIOTCS Ha HKOHOMUYECKHE (MaTepualibHbIC), COLMAIbHBIE,

Ky.]'IbTypHO-I/IH(l)OpMa]_II/IOHHBIe, NICOJIOTNYCCKUC, CUIIOBEBIC.

3. T'ocynapcTBeHHbIE OPraHbl U UX KjIaccupUKaNUA

B 3aBucMMOCTH OT pa3rpaHMYECHH TOJHOMOYMU W Pa3LENCHUs BIACTEN
rOCyJJapCTBEHHBIE OpTraHbl MOAPA3AENSAIOTCS Ha 3aKOHOJATENbHBIE,
HCIIOJIHUTEIIbHBIE, Cy1eOHbIE.

3akoHoJlaTenbHas BJacTh. B 11000M rocynapcTBe 3aKOHOJATeIbHasl BJIACTh
OCYILECTBIISIETCA MPEACTABUTEIBHBIM OPraHOM BJIACTH WIM IApPJIIAMEHTOM,
KOTOPBIM (hopMupyeTcsi Ha BBIOOpHOW ocHOBe. HamMeHOBaHWE JaHHBIX OpPraHOB
3aBUCUT OT HalMOHAJIbHO-TOCyAapcTBeHHOU cuctembl: denepanbHoe CobOpaHnue,
3akononarenbHoe CobOpanue, Hapomnoe CoOpanue, Harmmonanbnoe CoOpanue,
Konrpecc, Ceiim u T.4. X cTpykTypa, cocTaB, HOPSIAOK CO3aHUS U KOMITETCHIIUSA
3aKperuIsieTcsl B KOHCTUTYLHMSX, JUOO CIEUUaTbHbIX HOPMATHUBHBIX aKTax.
3aKOHOJATEIbHbIE OPraHbl NPHU3BAaHbl HENOCPEACTBEHHO BBIPAXKATh BOJIIO U
MHTEpeChl 00I1ecTBa, OOLIECTBEHHbIX W NojuTudyeckux rpynn. [lo muenuto E.T.

JlykpsiHOBOW  HA3HAuUEHWE TMapjaMeHTa KaK TMPEJICTABUTEILHOTO  OpraHa
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3aKJII0YAEeTCsl B TOM, YTOOBI IpaKJaHE Yepe3 CBOUX MEPUOIUYECKU H30MpPaeMbIX
IpEICTABUTENECH y9acTBOBAIU B IIyOJIMYHOM YIIPaBIeHHH TocyaapcTBom?, Tak,
HapoJ, n30upas MmapiaamMeHT, JaeT €My MaHJaT OCYIIECTBIEHHUS HAILMOHAJIBHOTO
CYBEpEHHUTETA OT CBOETO UMEHHU.

CylecTBYIOT OJIHOTIAJIATHBIE W IBYXITAJIATHBIC MPEICTABUTEIbHBIE OPTaHBI.
Nx CTPYKTypa OmpeeIseTCs HUCTOPUYECKUMH, UJICOTIOTUUECKUMU,
NOJIMTUYECKUMH W  HAIMOHAJIBHBIMU  TeHJeHuusMu. Llensimu  pasngeneHus
MapJaMEHTOB Ha JIB€ MaJlaThl BBICTYMAIOT: OOECIEUYCHUE HHTEPECOB MEKIY
pPErMOHaNIbHOM BJIACTHIO U LIEHTPOM, BBEJIEHUE CUCTEMBI CIIEPKEK U IPOTUBOBECOB
MEXy MajaTaMy, COYETaHWE TMPHUHIMIIOB MOCTOSHCTBA U CPOYHOCTH, Haubosee
IIMPOKUN OXBAT MHEHHUU B 3aKOHOTBOPYECKOM ITPOIIECCE.

[IpencraBuTenbHBIM W 3aKOHOJATENbHBIM oOpraHoM Poccum sBisieTcs
Deoepanvroe Cobpanue, KOTOPOE COCTOUT U3 ABYX naynat — Cosema Dedepayuu u
T'ocyoapcmeennou /[ymeoi.

Cucrema MPEACTAaBUTEIIbHBIX u 3aKOHOAATEIbHBIX OpraHoB
rOCyJIapCTBEHHOM BJACTM KaK COCTaBHasi CTPYKTypHass dYacThb MEXaHH3Ma
Poccuiickoro rocynapctsa, Hapsany ¢ @enepanbabiM CoOpaHueM, BKITIOYAET B ce0s
TaKXe 3aKOHOJIaTEJIbHBIC U MPEACTABUTEIIbHBIE OpPTraHbl, 00pa3yemMbie CyObeKTaMu
Poccuiickon @enepanumu.

HcnonuurtenbHas BIACTh CO3JAETCS JJIs HEMOCPEICTBEHHOTO HWCIOJIHEHUS
3aKOHOB B IIpollecce YyIpaBieHus o0mecTBOoM. JlaHHas BiacTh MNpPeaCTaBISET
co0Ol pa3BETBICHHYIO CHUCTEMY TOCYJIapCTBEHHBIX OpPraHOB, WMEIOIIMX CBOH
MOJHOMOYHST M TPAHUIIBl JESITEIBHOCTH, MOCTPOCHHYIO IO HEpPapXUUECKOM,
BEPTUKAJILHON CUCTEME. CoOTBETCTBEHHO BBIIIECTOSIIINE OpraHbl
WCIIOJTHUTEIbHOW BIACTHU HMEIOT TMPaBO JaBaTh HIKECTOSIIMM OpraHaMm
oOsi3aTeNIbHbIC K MCIOJHEHUIO YyKa3aHus. VIcnonHWTENbHBIE OpraHbl BJIAcCTH
OCYIIECTRIISIIOT MPABOUCIIOJIHUTEIHHYIO UJIU TPOBONPUMEHUTENbHYIO (QyHKIUIO. B

paMKax I[GﬁCTBYIOHICFO 3daKOHOJATCJIbCTBA OHA OCYHICCTBJBICT YIIPABJICHHUC B

2 Jlykwsanosa E. T'. Teopus rocynapctsa u npaga: yue6uuk. Mocksa. Hopma: UHOPA-M. 2023. 232 c.
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chepax IKOHOMHUUYECKOM, PUHAHCOBOM, TTOJIUTHYECKON, COIIMATBHOM, KYJIbTYPHOH,
PaBOOXPAHUTEIIBHOM.

VYhpaBineHHe  WCHOJHUTEIbHBIE  OPraHbl  BJIIACTH  OCYLIECTBISIOT
MOCPEJICTBOM HCIOJIHUTENBLHON JEsITeNIbHOCTU (OCYIIECTBICHUE TEX pEUICHUH,
KOTOpbI€ TMPUHATHl MPEICTABUTEIBHBIMU OpraHaMH) U  PacloOpsSIUTEIIbHOU
NEATEeIbHOCTU (OCYIIECTBICHUE YIPABICHUS MyTEM U3JIaHUS MOA3aKOHHBIX aKTOB
Y BBITIOJTHEHUSI OPTaHU3aTOPCKUX ACUCTBUM).

B mapmaMmeHTapHBIX pecrmyOJMKaxX W MapJIaMEHTapHBIX ~ MOHApXUS
UCIIOJTHUTENbHAS BJIACTh NPUHAJIC)KUT MPABUTEIIBCTBY U MPEMbEP-MUHUCTPY, B
MPE3UJEHTCKUX PECITYOIMKAX — HAXOJIUTCS B PyKaxX MPE3uICHTA.

JI7 ICIOTHUTEIBHOM BIACTH XAPAKTEPHBI CICAYIONINE NPU3HAKHU:

- OHa OTHOCHUTEJIBHO CaMOCTOATEIbHA U  He3aBucuma. (OpraHbl
WCIIOJIHUTENIbHOW BJIACTH JEHUCTBYIOT CaMOCTOSITEIBHO B MpEAENIax CBOEU
KOMITETEHTHOCTH, KOTOpas YCTAaHABIMBACTCS B HOPMATUBHBIX akTax. Jlpyrue
rocyJapCTBEHHBIE CTPYKTYPhI HE UMEIOT MPaBa BBIMOIHATE MO1I00HBIC (DYHKIINHY;

- WUCHOJIHUTENbHAs BJIACTh YHUBEpPCaldbHa, T.€. (DYHKIUOHUPYET WU
pacupoCTpaHsAETCs Ha BCEU TEPPUTOPUH TOCYIApCTBA;

- IOCTOSTHCTBO;

- UMEIOT MpaBO MPUHUMATH TOJBKO MOA3AKOHHBIE HOPMATHMBHBIE AKTHI,
KOTOpbIE HE MOTYT NPOTUBOPEYUTHh 3aKOHY. JIr0ObIe aKThl HMCTIOTHUTEIHHBIX
OpraHoOB BJIACTHM MOTYT OBITh OOKaJIOBaHbI 3aMHTEPECOBAHHBIMU CYOBEKTaMHU B
Cy/1IeOHOM TIOPSZIKE U JJaXKe MOTYT IMOJIeKATh OTMEHE;

-  UCHOJHUTEIbHAs BJACTh CTPYKTypupoBaHa. EE€ CTpyKTypHbIMU
AJIEMEHTAMHM BBICTYNAIOT TOCYJApPCTBEHHBIE OpraHbl M WX MOJpa3JcieHUus
(BemoMcTBa, KOMUTETHI);

- WCTIOJIHUTEJIbHASL BJIACTh HOCUT OPTraHU3YIONIUMK XapakTep, T.K. HalleJIeHa
Ha pealu3aluio HauOOJIBIIETO KOJIWMYECTBA TOCYJAPCTBEHHBIX W COIMATBHBIX
Lejel v 3aaay;

- o0ylaaeT TMpaBOM Ha NPUMEHEHHE TOCYIapCTBEHHOTO NPUHYXKICHMUS,

YCTAaHOBJICHHOT'O 3aKOHOM;
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- OCYULIECTBIISIET IPABONPUMEHUTEIBHYIO IESITENBHOCTB;

- TMOJJIEkKAT KOHTPOJIKO CO CTOPOHBI 3aKOHOJATENIbHBIX OpPraHOB BJACTH
(oTueThl).

Cornacio Koncturyuuun P® wucnogHuTenbHyl0 BiacTh Poccuiickon
denepaunu ocymectsisier [lpasumenscmeo®. Ipasurensctso PO mmeer npaso
U3JIaHUSl TIOCTAHOBJICHUU (AaKThl HOPMATHUBHOTO, HENEPCOHU(UIIMPOBAHHHOTO
XapakTepa) U paclopsbKeHUM (aKThl  MHAMBUAYAJIbHOTO HEHOPMATHBHOTO
Xapakrtepa).

[ToHATHEM CHUCTEMBI MCHOJHHUTEIBHBIX OPraHOB BIIACTH, WM OPraHOB
rOCyJJapCTBEHHOTO YMIPABJEHUS, KAK COCTABHON CTPYKTYpPHOM 4YacTH MEXaHU3Ma
rocygapcrBa, BmecTe ¢ (enepanbHbiM  [IpaBUTENBCTBOM UM JIpYyTUMU
dbenepalibHBIMU ~ OpraHaMH  UCIIOJHUTENIBHOW  BJAcCTH, OXBAaTBIBAIOTCA |
WCITOJIHUTEIIbHBIE OpraHbl BIACTU B cyObekTax Poccuiickoit deneparum.

Kpome Ttoro, ocoOyro pazHOBUIHOCTb OpPraHOB HCIIOJIHHUTEIILHOM BIIACTU
IIPEACTABIIAIOT co0oii OpraHsl, yUpeKIAECMbIC B YCTaHOBJIEHHOM
3aKOHOJIaTeNnbCTBOM Poccuiickort deaepaunn MOpsSAKE I HEMOCPEACTBEHHOTO
o0OecnieyeHnss (PYHKIIMOHUPOBAHUSA TOCYJApCTBEHHBIX OPIraHOB, CO3/1aBa€MbIX
Koucturymueit PO u ¢enepasbHbIMU 3aKOHAMHU, KOHCTUTYUUSIMU M yCTaBaMH
cyobektoB P®. K »T0i1 Tpymnme (moacucTteMe) OpraHoB TOCYIapCTBEHHOTO
yOpaBJ€HUsl OTHOCSATCS, Hampumep, Aamunuctpauus lIlpesunenta P®, Coser
bezonacHocty, anmaparsl Koncturynnonnoro, Bepxosroro cynos P®, anmapatst
OpraHOB 3aKOHOJATEILHON M UCIIOTHUTEILHOM BIacTH cyOhekToB Denepannm.

Cynebnas Bnacte. Ha cyneOHyr0 BiacTh BO3JIOKEeHa  (YHKIHS
OCYUIECTBJIECHUS MPABOCYAMs, UMEIOIIAsi CBOEH IIEeJIbI0 3alIMTy IMpaB, CBOOOI H
3aKOHHBIX HMHTEPECOB OTAEIBHOM JIMYHOCTH W obiiecTBa B 1esnoM. Ha3znauenue
CyJZla — CIIPAaBEJINBOE Pa3pEIICHUE CIIOPA, IOCTABICHHOTO NIEPE] HUM.

Cynebnas Bi1acTh 001a/1aeT CASAYIOMMUMHU CIEU(PUIECKUMU TPU3HAKAMMU:

- CaMOCTOATCIIbHOCTD U HC3aBHUCUMOCTD,

24 Kouctutyuus Poccuiickoii @ejepauuu: [IpUHATA BCEHAPOAHBIM TojlocoBaHMeM 12 nekabps 1993 1. ¢
W3MEHEHMAMH, OJOOpPeHHBIMH B Xojie obmiepoccuiickoro romocoBanus 01 wmrons 2020 r.] // OdunmansHbIN
WHTEpHET— MmopTai npaBoBoii nHpopmanuu. — URL: http://www.pravo.gov.ru (nata obpamenus: 31.01.2025).
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- obsamaHue COOCTBEHHON KOMMETeHIMEH U (YyHKUUSIMH, TJIABHBIMU U3
KOTOPBIX BBICTYNAIOT IPABO3AINUTHAS, PABOBOCCTAHOBUTEIIbHAS, IPEBEHTUBHAS,
CyJ1IeOHOTO KOHTPOJIS, TOJKOBAHHUS MPABa;

- OCYIIECTBJIEHUE TMPABOCYJIHUSI B CTPOrO ONPEACICHHOM 3aKOHOM
nporieccyaibHou Gopme;

- IIOAYMHEHUE NPaBOCYyAMUS TOJIBKO KOHCTUTYIMHM H JEHCTBYIOIIUM
3aKOHaM;

- OCYLIECTBIICHUE MPABOCYIHASI TOJIBKO CYJIOM OT UMEHHU rOCY1apCTBa;

- 00J1ajlaeT MpaBOM 3aKOHOAATEIIbHON MHUIIMATUBBI;

- HECMEHSAEMOCTb.

B cootBeTrcTBUU ¢ enepatuBHBIM ycTpoiicTBoM Poccuu paznuyarorcs:

- (¢enepanbHble opranbsl ucnodHuTenbHOU Biactu (IIpaBurensctBo P,
(denepaibHbIE MUHHUCTEPCTBA, TOCYAAPCTBEHHbIE KOMUTETHI P®D, QenepanbHble
komuccun Poccun, penepanbHbie ciyKObl, pOCCUIICKHE areHTCTBA, (eaepalibHbIe
HAJ30pbl U UHBIE (hefiepabHble OpraHbl UCIIOJHUTEIBLHOU BIACTH);

- OpraHbl HMCHOJHUTEIbHOW BiacTu cyOobekToB Poccuiickoit denepanuu
(pecnyOnmk, KpaeB, oOnacTel, aBTOHOMHBIX OKPYroB, aBTOHOMHBIX OOJacTeH,
ropofoB  pecmnyOnukanckoro 3HadeHusi). Konctutymus P (ct.  77)
YCTaHaBIIMUBAET, YTO B Mpeenax BeaeHus: Poccuiickoit denepaiuy U MOJIHOMOYUN
Poccuiickont @enepannru 1mo npeaMeTaM COBMECTHOTO BeleHus Poccuiickon
Qenepaunn u cyobekToB Poccuiickoit ®Denepaunu  ¢deaepanbHbIE  OpraHbl
UCIIOJIHUTENIbHOM BJIaCTU M OpraHbl HCIOJHUTEIBHONW BJIACTH CyOBEKTOB
Poccuiickoit denepanuu 00pa3yoT eAUHYI0 CUCTEMY HMCIOJHHUTEIHHON BIIACTH B
Poccutickon ®@eneparumn.

[To TeppuTopuansHomMy Maciitaldy aesitenbHocTH B Poccuiickoit @eaepanmu
(YHKLIMOHUPYIOT:

- (benepanbHble UCHOJHUTEIbHBIE OpraHbl (IEHCTBYIOT B Maciitade Bcel
CTpaHbl);

- UCIOJIHUTENbHBIE OpraHbl CcyObekTOB P® (nelcTBYIOT Ha TEPPUTOPUU

oJIHOTO cyObekTa PD);
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- TeppUTOpUaJbHBIE OpraHbl (enepanbHbIX OPraHOB HCIOJIHUTEIBHOU
BJIACTH (IEUCTBYIOT Ha TEPPUTOPUH OJTHOTO WJIM HECKOJIBKUX CYObEeKTOB PD);

- TEpPUTOPUAIBHBIE OPTaHbl HCIIOJIHUTENBHOUN BIaCTU CyObeKTOB PD,

- MEXTECPPUTOPHAIIBHBIE  UCIIOJIHUTEIBHBIE  OPTaHbl  CHEHHUAIBHOTO
Ha3Ha4yeHWsl (ACUCTBYIOT B Tmpeneiax (PyHKIMOHATbHO-TEPPUTOPHAIBHBIX
OKpYTOB, 30H U T. 11.).

[To xapakTepy KOMIETEHIIUU BBIACIAIOTCS TOCYIApCTBEHHBIC OpraHbl O0IIeH
U CIeUaIbHOM (0TpacieBOM, MEXOTPACIEBOM, BHYTPUOTPACIEBOIN) KOMIIETEHIIUY.
Opranbl  0O0mIe KOMIETEHIIMM OCYIIECTBISIOT OOIIME aJMUHUCTPATUBHBIC
(GYHKIMM, PYKOBOAAT HA MOJBEAOMCTBEHHON UM TEPPUTOPUU BCEMHU WM
OOJBIIMHCTBOM OTpaciield u cdep ynpasieHus. K HUIM OTHOCSTCS NpaBUTENIbCTBA,
aAMUHUCTpamMu U T. O. Opranbl OTpaciaeBONl KOMIIETEHLUU OCYIIECTBIISIOT
PYKOBOJICTBO TOJBEJOMCTBEHHBIMU WM OTpacisiMu (Hampumep, MHHHCTEPCTBO
cenbckoro  xossiictea  P®, MunuctepctBo  sHepretukun  P®).  Oprasbl
MEXKOTPACcIEBON KOMIIETEHIIUHN BBIMOJIHAIOT CHEUAIN3UPOBAaHHbIE (QYHKIUH IS
HECKOJIbKHX oTpacieil i cep ynpasienus. K Takum opraHaM MOXHO OTHECTH
MUHUCTEPCTBO MPOMBILIJICHHOCTH, HAyKH M TexHoJioruh P®, MuHucrepctso
DKOHOMHMYECKOTO Pa3BUTHs M TOProBau M JAp. Opra"sl BHYTPHUOTPACIEBOU
KOMIIETEHIIMA  JEUCTBYIOT B paMKax OTHENBbHBIX OTpAcieid, BBITOJIHSIA
cneuuanbHple  ¢QyHKIUM. K HUM OTHOCATCA TeppUTOpUATIbHBIE OpTaHbl
(benepaibHbIX MHHHUCTEPCTB (HAaNpUMEp, MEXKPETHOHAJIBHBIE TEPPUTOPUATILHBIE
YOpaBICHUs MW TEPPUTOPUAIBHBIE  YIPABJICHUSA BO3AYILIHOIO TPAHCIOPTA
MunucrepcTtBa Tpancmnopta PO).

Ha ocHOBe nelcTBYHOIIMX HOPMAaTHBHO-NIPABOBBIX aKTOB Poccuiickon
®enepann 1 ee CyObEKTOB MOYKHO BBIIETUTH CIEAYIOIIME OpPraHu3aliOHHO-
paBoBble (OPMBI OPraHOB HMCIIOJHUTENILHON BJIACTH: MPABUTENIbCTBA; COBETHI

MHWHHUCTPOB, MHMCIOIIMUEC CTATyC MPABHUTCIILCTB; MHHUCTCPCTBA, KOMMTCTEI;
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KOMHCCHH; CIIy>KObl, areHTCTBA; Ha/130pbl; aIMUHUCTPALIMH; [JIaBHbIE YIIPABICHMUS;
YIIPaBJIEHUS; HHCTIEKIMK; I€TIAPTAMEHTBI; MOPHH | T. J1.2°

[lo mopsaky pa3pemeHus: MOJBEIOMCTBEHHBIX BONPOCOB OpraHbl BJIACTH
JENAT Ha JB€ IPYINIbl: KOJUIETHMAIbHBIE U €QUHOHAdalbHble. B COOTBETCTBUM C
NPUHIUIIOM  KOJUJIETHAIBHOCTH  PEIIEHHS B  KOJUIETMAIBHOM  OpraHe
3aKOHOJATEIbHOM W HCIOJHUTENbHOW BaacTu (DengeparbHOM COOpaHHH, B
[IpaButenscTBe P®) npuHUMaroTCs OOJIBIIMHCTBOM T0JIOCOB. B eanHOHaYaibHbIX
opraHax (B MUHHUCTEPCTBaX, KOMUCCHUSAX, CIyx)0axX, areHTCTBaxX, Ha/30pax U Jp.)
pelaronas BIacTb IO BCEM BOINPOCAM IPUHAJUICKUT BO3IJIABIISIONIEMY JAHHBIN

OpraH pyKOBOIUTEIIO.

I'naBa 4. ®opma rocyaapcraa

1. llonsiTHe M 3JIeMeHTHI (POPMBI I'OCYAAPCTBA,

(akTopsl, Biaus0mMe HA (POPMY rOCyIapCTB
Kareropust «dopma» B o00medunocopckoM CMBICIE O3HAYaeT BHEIIHE
O(OPMJIEHHOE COCTOSIHUE KaKOIro-auOO SIBJIEHUS, JOCTYIHOE AJI1 BOCIPHUSTHS.
dopma rocynapcTBa MpeNCTaBIseT cO0OM €ro OopraHu3aluio U CTPYKTYpY,
KOTOpasi OTpaXaeT BHYTPEHHUE XapaKTEPUCTHUKUA JAHHOTO TOCYAapCTBa,
COCTOSIHME  OOILECTBEHHBIX M  MOJUTHYECKUX  MPOILECCOB, PACCTAaHOBKY
MOJIMTUYECKUX CUJI, KYJIbTYPY U MEHTAJIUTET Hapoja u np. Takum oGpazom gopmy
eocydapcmea CIelyeT OIpeAeNIUTh, KaK HWHCTUTYLIMOHAJbHO M HOPMAaTHBHO
OPraHM30BaHHYIO  CHUCTEMY  TOCYAapCTBEHHOM  BIACTU  OIPENEIECHHOTO
rocynapctBa. HWHcTUTylMOHaNbHOE OQOpPMIIEHHE TOCYJAapCTBEHHOM BJIACTH
COCTABJISIET CUCTEMA BBICIIMX OPraHOB FOCYAapCTBEHHOW BJIACTH, OPTaHOB BJIACTH
CyOBbeKTOB (penepannu, a TakkKe CUCTEMa OpPraHOB MECTHOTO CaMOYIpPaBJICHUS.
HopmaTuBHYyIO cHCTEeMYy TOCYyIapCTBEHHOW BJIACTH COCTaBJISIET, MPEXIE BCErO,
KOMIIETEHIIUSI OPraHOB BJIACTH PA3JIMYHOTO YPOBHS U TAKXKE BBIPAXKEHHBIE B

MpaBoOBOM (hOpMe CPeJCTBA U METOJbI OCYIIECTBICHUS TOCYIapCTBEHHON BIIACTH.

%5 OenepaibHbIl  KOHCTUTYLMOHHBIH 3akoH oT 06.11.2020 1. Ne 4-®K3 «O Ilpasutensctse Poccuiickoit
Oeneparm». C3 PO. 2020. Ne 45. Cr. 7061.
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HyHO cka3aTh, 4TO HCTOPUYECKHU KaTeropusi «(popma rocyapcTBa» pa3BHBalIaCh
MMEHHO KaK THIl TOCyJapcTBa MO €ro (opMajbHbIM IPU3HAKaM, O3BOJISIOLIUM
IpyNIIMpOBaTh 3TH rocyiapcTtBa. lloHsTHe pexumMa Kak TakOBOTO BO3HHUKIIO
3HAYUTEIIBHO MO3XKE.

JIpeBHME MBICIUTENH NP BBIICICHUHN TEX WK UHBIX (OPM rocyJapcTBa He
NPUMEHSIN OOLIETIPUHATYIO B HACTOSIIEE BpeMs «Tpuaay» (HOpMbl MpaBlICHU,
rOCYAapCTBEHHOTO YCTPOMCTBA M TOCYNAapCTBEHHOrO pexuMma. B aumanore
«[Tomutuk» Ilnaron BeLAenua (HOpMBI rOCyAapcTBa, OCHOBaHHbIE Ha 3akoHe. [lo
€ro CJI0BaM, MOHAPXUs, apUCTOKPATHS U IEMOKPATHs OIMPAIOTCS HA 3aKOH, TOTAA
KAaK THpaHWsS, OJMIapxXus W W3BpallCHHas JIEMOKpATHs YIPABISIIOTCA BOIPEKH
CYIIECTBYIOIIMM B HHUX 3akoHaM M 00basm®®. [IpuMepHO Takylo ke
KJIACCU(UKALMIO PUBOJAUT APHUCTOTENb, KOTOPBIN K NMPaBUIbHBIM IOCYAapCTBAM
OTHOCUT MOHApXHIO, apUCTOKPATHUIO U TMOJUTHUIO; K HENPABWIbHBIM - THPAHMIO,
OIIMTapXUI0 M JeMOKpaTHio?’. COrJacHO MHEHHUIO IPYrOro MBICIHTENs, Iloanous,
CYLIECTBYIOT IIECTh OCHOBHBIX (POPM TOCyHapcTBa, KOTOpPBIE B MOPSJAKE HUX
€CTECTBEHHOTO BO3HMKHOBEHHUSI M CMEHBI 3aHUMAIOT CJIEIYIOLIEE MECTO B paMKax
NOJHOTO HX MLMKJIA: LApcTBO (Llapckas BJacTb), THPAHUS, ApPUCTOKPATHS,
OIIMTrapXus, IEMOKPATHUS, OXJIOKpaTHAS,

[I-JI. MoHTeckbe Ha3bIBall TpU O0pa3a MpaBiICHUS: PECIyOJMKAHCKUH,
MOHAPXHUYECKHUM U JlecIOTHYECKU. [Ipu 3TOM 0T™MEdaercst, 4To Ipu MOCIEAHEM U3
HUX BHE BCAKUX 3aKOHOB W IPaBUJI BCE ABUKETCS BOJIEH M MPOU3BOJIIOM OJHOTO
auna. 37ech TakXke JeCIOTHYeCKUuH 00pa3 IpaBlieHHsS (T.€. PEKHMM) Ha3bIBaCTCS

29 Tlo wnabmrogenuoo MapuHsl BopHCOBHBI

Hapsany ¢ ¢GopMaMu IpaBJICHUS.
JlykameBuy, psin 3anagubix yueHsix (OK.-I1. XKake, ®@. Apnan) npuaepxuBaroTcs

JIBYX3BEHHOW CTPYKTYpbI, TIPEICTABIAIONICH CBS3b (POPMBI mpaBieHUss u (Hopmbl

% TInaron. IMonuruk. CIIB.: PXTA. Cepus: HACJIEJIVE TTJIATOHA. 212 c.

2" Apucrotess. Ionutuka. M.: M. u C. Cabamnukossl, 1911.

28 Beeobmas ucropus. B 2 1. T. 1. Ku. 1. Iep. ¢ npesnerpeueckoro ®. Muenko. Mznarenscteo ACT, 2004, 765
c.
2 Montecsé 1II. JI. O nyxe 3akonos. M3nanme Ha pycckom sseike. OOO «Msparensckas ['pynma «A3zOyka-
ATtTukyc»», 2023.
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rocyaapctBeHHoro  ycrpoiicta®®.  COOTBETCTBEHHO MOYHO T'OBOPHTH 00
YCIIOBHOCTH pazfieieHusi (GopMmbl rocyaapctBa Ha (opmy mnpasieHus, ¢Gopmy
roCyJIapCTBEHHOTO YCTPOMCTBA U MOJUTUYECKUM (TOCYIapCTBEHHBIN ) pexkuM. B To
K€ BpEMsI HENb3d OTPULATH CIPABEMJIUBOCTh BBIACICHUS JAHHBIX 3JIEMEHTOB, TAK
KaKk OHM UMEIOT BAXKHEUIIEEC 3HAYCHHE B XapPaKTEPUCTHUKE COBPEMEHHOIO
rocyJ1apcTBa.

Bennamun EBrenbeBuu YupkuH mnpennaraer kiaccu@uuupoBath (HOpMbI

rocyaapcrtsa Ha OCHOBAaHNH MCXaHU3Ma PCAIN3allhu BJIACTHU U BBIJACIIACT:

1. MoHokpaTHUeCKyl0 TOCyIapCTBEHHYIO  (opMmy, TMpu  KOTOpOHU
rocyJapCTBEHHasl BJIACTh CKOHLEHTPUPOBAHA B BBICOYAMIIEW CTENIEHH B pyKax
OJIHOTO JIMLIa WJIK TOCYIapCTBEHHOTo opraHa. [Ipu3nakamu takoid GopMbl OOBIYHO
ABJISIFOTCSL HAJTM4YKME 0053aTeIbHOM UACOJOTUU U OTOCYIapCTBICHUE YIKOHOMUKU U
KU3HU oOIecTBa B 1eoM. MoOHOKpaTudeckass (popma MOXKET CYLIECTBOBAaTh B
cieayrommx Bunax: Teokpatusi (CaynoBckas ApaBus, OwmaH); Qammcrckas
(I'epmanus u Uramus 1920 - 1940-x 1T.); MUTUTaApUCTCKasi (BOCHHBIE PEKUMBI);
totanutapublil connanusm (Kurait, KH/P, Ky6a).

2. CerMeHTapHyl0 TOCYAapCTBEHHYIO (GoOpMy, XapaKTepU3YIOLIYIOCs
ONPENEICHHBIM Pa3/IEJIEHUEM BIIACTEN, HE UMEIOIIUM, OJHAKO, YETKOIO IIPABOBOTO
3akperuienust ([lakucran, Cupus u np.). [lo mHenuto Yupkuna, «aaHHas gopma
rocyJapcTBa MpeAnojaraeT U3BECTHOE Pa3eieHHe POJIeH MO YIPABIECHUIO MEXAY
pa3HBIMH HMHCTUTYTaMHM TrocyhapcrBa. Bcerma cymecTtByeT KOHCTUTYLHS U
MapJiaMeHT, B peclnyOinke - W30MpaeMblii MPE3UIECHT, B MOHAPXUU -
OTPAaHUYCHHBIA B TMpaBaX MOHapX. YCTaHABJIMBAETCS YaCTU4YHAs aBTOHOMMS
OTIpE/ICNICHHBIX aIMUHUCTPATUBHO-TEPPUTOPUATIBHBIX U UHBIX €IUHUI] (OOBIYHO
€CTh BEIOOPHBIE MECTHBIE OPTaHbl, XOTS BHIOOPHI OCYIIECTBIISIIOTCS MO KOHTPOJIEM
HA3HAYEHHBIX TOCYIapCTBOM JOKHOCTHBIX JUI). O HAKO Npu JaHHON (opMe HET

«banaHca» BIACTEH, CUCTEMBI CAEPKEK U MPOTHBOBecoB». CermMeHTapHas ¢opma

30 JTykamesuu M. B. DBomonus GopMbl POCCHICKOTO rOCYAapcTBa: (MCTOPHKO-TIPABOBOH aHaIu3): aBToped. Juc.
Ha COUCK. y4eH. crenl. kaua. 0pua. [Poc. roc. nmex. yu-t um. A. U. I'epuena). Cankr-IletepOypr, 2007. 21 c.
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mpaBlieHusT MOXeT ObITh JuOepanbHOM (Mapokko, TyHHC) W aBTOpUTapHOMN

(ITakucran, Tannanm).

3. IlonukpaTuyeckas rocyJapcTBeHHas (opma, KOTOpas XapaKTepu3yeTcs
HAJIMYUEM HECKOJBbKUX IICHTPOB BJIACTH U 3(PPEKTUBHON CUCTEMON CIEpKEK U
MPOTUBOBECOB. 3/1eCh MPeo0Iaar0T JIEMOKPATUYECKUE CIOCOOBI MpaBJeHUS,
MOJINTUYECKAS] CHCTEMA OCHOBaHA Ha COIIACOBAHMM MHTEPECOB PA3JIMYHBIX CJIOEB
HAceJEeHUs, Pa3BUTOM MECTHOM caMOyIpaBiieHMH u T.A. JlaHHag cucrema
XapakTepHa Uil Pa3BUTHIX JAEMOKPATUYECKUX CTpaH 3amajaa. JTO, HalpuMmep,
CIIIA, BenukoOpuranus, ['epmanus®,

Mexny TemM B HaydyHOW M Y4YeOHOM JHMTEpaType HEAOCTaTOYHO MecTa
yaensercs TOHATHI0O camoi (opmbl rocynapctsa. llpenmymiectBeHHO (opma
rocyJapcTBa OIPEAEISIETCS Yepe3 €€ 3JIEMEHThl JIMOO NalTcsl MPOCTpPaHHbIE U
HEKOHKpeTHble onpeneneHus. Hanpumep, Anekcanap I['enHagpeBnu TuineHko
paccmaTpuBaeT (opMy TrocyJapcTBa B Kadye€CTBE «COBOKYIMHOCTH OOBEKTHUBHBIX
XapaKTEPUCTUK, IMOCPEICTBOM KOTOPBIX OCYILECTBISETCS CaMOUICHTU(PUKAIUSL
rocy/lapcTBa Kak MOJUTHKO-IIPAaBOBOM OpraHU3alluu OOLIECTBa» U OTMEYAET, YTO
«OOBEKTUBHOCTh (POPMBI TOCYJApCTBA MPEAONPENLIIeT €€ adCTparupoOBaHHOCTb
OT W3MEHEHUH TMOJUTUKO-TIPABOBOM pealbHOCTH W OOYCIOBIEHHOH OJTHMH
M3MEeHeHUsAMH TpancdopManuu oOpasza rocymapctsa»?. Huxonaii Hukxonaesuu
ApzamackuH onpesensier GopMmy npaBieHUs Kak «popMy coriacusi, OTHOIIECHUN U
CBA3EH BHYTpHU COI[MATIbHO-?)KOHOMHUYECKOT O nudGepeHInpoBaHHOTO
obmectsa».®® Bnagumup MBanosua UYepBOHIOK OTMEYaeT, 4To «mof (HOpMOit
rocylapcTBa MPUHATO TOHUMATh CHOCOO OpraHu3allid U OCYIIECTBICHUS
rocyIapcTBeHHON Biaacti»>*. Ecin hopma mpasienns u Gopma rocy1apCTBEHHOTO
YCTPOMCTBA KaK COCTAaBHBIE 3JEMEHThl (POPMBI TOCYJapcTBa HE BBI3BIBAIOT

BOIIPOCOB OTHOCHUTCIIBHO MX BKIIIOYCHHOCTH B COACPIKAHHC, TO FOCY,HapCTBCHHBIﬁ

31 Yyupkun B. E. ITy6auuno-npasooe oopasosanue. MTHOPA-M. 335 c.

32 Tumenxko A. I'. Teopus rocymapcrsa u npasa. CIT6. 235 c.

3 Xa6bubynun A.T., Apszamackun H.H. Teopus rocyjaapcTBa M IIpaBa: KaTeropualbHbI anmapar, CXembl,
nucrounukd. YIOU MB/] P®. Voa. 85 c.

% Yepponrok B. U. Teopus rocyaapctsa u npasa. UHOPA-M, 2009. 259 c.
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(WM MONMTHYECKHI) peXxuM B POy JaHHBIX JJIEMEHTOB MOHHUMAETCS
HEOJHO3HAuHO. [ocynapcTBeHHBI (MU TeM OoJjiee TOJUTUYECKHI) pPEeXUM
COOTHOCHUTCSI OoJiee ¢ coepKaHHEeM TOCyJapcTBa, yeM ero ¢opmoii. Hekoropeie
3amajiHble Y4€HbIE, B CBSA3M C OTUM, HE BKJIIOYAIOT T'OCYIAapCTBEHHBIN PEXHUM B
YHCIIO 3JIEMEHTOB (POPMBI TOCYIapcTBa. B TO ke BpeMsi TOCYIapCTBEHHBIN PEXUM
yCTaHABIMBACTCA Ha 3aKOHOJATEIIPHOM ypPOBHE, MPEXKIIEC BCETO B KOHCTUTYITUSX,
03TOMY MMeeT U (opManbHOE 3HAUYEHHE MJIA PEryJupoBaHUs OOIIECTBEHHBIX
OTHOUICHHM.

Takum  o0pazoMm, ¢opmy 2cocydapcmeé cleayeT OIpeaeauTh, Kak
WHCTUTYIIMOHAJIbHO M HOPMAaTUBHO OPraHU30BaHHYIO CHUCTEMY TOCYJIapCTBEHHOM
BJIACTH  ONpPENENIEHHOTO TrocyaapcTBa. MHCTUTYIMOHAIBHOE  O0GOpMIICHUE
roCyJapCTBEHHOM  BJIACTH  COCTaBIsieT  CHUCTEMa  BBICIIUX  OpPraHOB
TOCYJapCTBEHHOM BIIACTH, OPraHOB BJIACTH CYOBEKTOB Qefepanun, a TakKe
CUCTEMa OpraHOB MECTHOTO caMoOymnpaBieHus. HopmaTuBHyIO cHCTeMy
rocyJapCTBEHHOM BIACTH COCTAaBISI€T, MPEXKIE BCETrO, KOMIIETCHIMS OPraHoOB
BJIACTH PA3JIMYHOTO YPOBHS M TAaK)K€ BhIPAKEHHBIC B TIPABOBOM (OpME CpeIcTBa U
METO/Ibl OCYIIECTBJICHUSI TOCYJapCTBEHHOM BiacTu. HyXHO ckaszath, dYTO
HUCTOPUYECKH Kareropus «dopma TocyaapcTBay pa3BUBaJaCh WMEHHO KaK THIT
rocyJapcTBa 1mo ero (opManabHBIM MMPU3HAKAM, TIO3BOJISIFOIIUM TPYIITUPOBATH STH

rocygapcrna. [lonsiTue PCKHUMA KaK TAKOBOI'O BO3HHKJIIO 3HAYUTCIIBHO ITIO3KC.

2. ®opma npaBJIeHUsA: IOHATHE U BUbI
Dopma 2ocyoapcmeenno2o npasieHus MOKAa3bIBAeT OPraHU3aLUI0 BBICHIINX
OpraHOB TOCYJIapCTBEHHOW BJIACTH, TOPSIOK WX OOpa3oBaHUs, MPHUHIUIBI WX
B3aMMOOTHOIICHUN MEXAy COOOW, CTENeHb Yy4YacTUs HApOAHBIX MacCc B HX
dbopmupoBanun u JgearenbHocTH. [lo MHenuto KoucrantnHa BuktopoBuua
ApaHOBCKOTO, B TIOHATHE «(hOpMa MPaBICHUS» BKIIOYAIOTCS OTHOIICHUS MEXKIY

rocyaapCctBOM M HACCJIICHUCM, MCKAY BBICIHMMH TOCYJapCTBCHHBIMH OpraHaMu,
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MEXJy 3TUMHU OpraHaM{ U LIEHTpaMH SKOHOMHUYECKON M MOJUTHYECKON BIACTH,
TIOJIUTHYECKAs CPe/a, B KOTOPOH PEATU3YIOTCS BCE STH OTHOIIEHUS .

TpaauIMOHHO CIIOXKUJIOCH TOHUMAaHHE O JABYX Pa3sHOBUIHOCTAX (opM
IPABJICHUS: MOHApXUM M pecrnyOsinke. MoOHapxusi XapaKTepU3yeTcs HaJIUudueM
IJIaBpl rocyfapcrBa (Lapb, KOpOJdb M Mp.), KOTOPOMY BIACTh NEPENAETCS IO
HacyencTBy. PecniyOnukanckas opma npasieHus, B CBOIO Ouepe/ib, IPeanoiaraet
n30paHue BBICHIMX I'OCYIapCTBEHHBIX OPraHOB HACEIEHUEM JAHHOTO rOCyAapCTBa.
MoHapxun TpagULMOHHO JAENAT [0 CTENEeHW KOHLEHTpAaluuu BIACTH Ha
aOCONIOTHBIE W OlPaHMWYEHHbIE  (AyalMCTUYECKUE,  KOHCTUTYLMOHHBIE
(mapnamentckue)). PecryOnuku ObIBatOT Mpe3UIEHTCKUMU U NapiJaMEHTCKUMHU, B
3aBUCUMOCTH OT KOHIIEHTPALIMK BJIACTH B pyKax TOTO WU MHOTO oprana. Cienyet
OTMETUTh, YTO Takas KilacCU(PHUKAIMsA JTOCTATOYHO YCJIOBHA M YHUCTBIX THUIIOB
MpakTU4YECKU He cyiecTByeT. Kak ormeuaer Anekcanap BacuibeBnu Manbko, «B
peanbHON KU3HU HET (OpM IMpaBIEHUS BOOOIE, CYIIECTBYIOIINX HE3aBUCUMO OT
KOHKPETHOM TOCy/apCTBEHHO-IIPABOBOM CHUCTEMBI B HEKOEM OOOOILIEHHOM BHJIE.
Her aOcTpakTHBIX MOHAPXUYECKUX WM pecnyOnukaHckux (opm, 3to Teopus. Ha
IPAKTHKE K€ CYIIECTBYIOT (DOPMBI MPaBICHUS T€X WM UHBIX TOCYAAPCTB, a TAKKE
UX KOHKpPETHbIE, OOYCJIOBJICHHbIE pA3JIMYHBIMH NPUYMHAMH OOBEKTHUBHBIE U
CyOBEKTHBHBIE PA3HOBHIHOCTH» .

Monapxus — dopma mpaBieHUs, PU KOTOPOHM BhICIIAs TOCYAApCTBEHHAs
BJIACTh MPUHAJICKUT €IUHOIMYHOMY TJIaBe TOCyaapcTBa (KOpOJIo, 1apto, Iaxy),
KOTOPBIM 3aHUMAET IPECTOJI 0 HACJIEACTBY U HE HECET OTBETCTBEHHOCTH IEPEN
HaceJlleHneM. DJTO JIpeBHss (opma IMpaBleHUs, MEPBOM MOHApXHEW CUHUTAETCs
umrnepus Mecororamckoro naps Caprona | (2371 — 2230 mo H.3.). OcHOBHOM
dopmoil mpaBneHus MmoHapxus crtana B CpenHue Beka. Mcropunm HU3BECTHBI

HECKOJIbKO  Pa3HOBUIHOCTEH MOHapXuu: aOcoiroTHas (HeorpaHWYEHHas),

AyaIUuCTUUCCKaAA, MMapJaMCHTCKas, COCIOBHO-IIPCACTABUTCIIbHAA 1 BBI60pHa$I.

% Apanosckuii, Kusses. IlpaBineHue npasa M IIPaBOBOE TOCYAAPCTBO B COOTHOIIEHHWM 3HAKOB U 3HAYEHHIA.
Mownorpadus. IIpocmexr, 2024.
% Matyszos H.U., Manbko A.B. Teopus rocyiapctsa u ripasa: y4ebnuk. I0pucts. 2004.
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Abconromnas mounapxus - (Hopma MpaBieHUs, MPU KOTOPOM BCA MOJIHOTA
BEPXOBHOM BJIACTH B TOCYNApCTBE U IOPUAMYECKH, U (DAKTUUECKU TPUHAIICHKUT
MOHapxy. [laxke eciii B rocyAapCTBe CyIIECTBYET MApIAMEHT, BIACTh MOCIEIHETO
HOMHHabHA. B HacTosiee Bpemsi 3Ta (opma mIpaBieHHS BCTPEYAETCS PEIKO.
Hawnbonee npubmmxensl k Hel Oman, CaynoBckas ApaBus U OObeIHHEHHbBIE
Apabckue DMUpATHI.

Ilyanucmuueckaa monapxus - mnepexoaHas Qgopma mpamieHus. s Hee
XapaKTEPHO OMNPEIEICHHOE «PaBHOBECHUE» MEXIY BIACTBIO MOHAapXa M BIIACTHIO
NPEICTaBUTEIILHOTO OpraHa, KOTOpbIe JEIAT MEXAYy COOOW 3aKOHOAATENbHbIC
noiaHomouusi. VcronHUTENbHAs BJIACTh, KaK IPaBUJIO, BCELENIO MPUHAIIEHKUT
MOHapXy, KOTOpPbIA B 3TOW OOJACTH COBEPIIEHHO HE3aBHCHM OT MapJIaMEHTA.
[IpaBUTENBCTBO HA3HAYAETCS MOHAPXOM M OTBETCTBEHHO TOJILKO nepea Hum. [Ipu
TOM MOHApXy HPHHAMJIEKHUT IPaBO aOCOIOTHOIO BETO HAa IPUHUMAEMBbIE
MapJaMEeHTOM 3aKOHbI. M3 COBpEeMEHHBIX CTpaH OMNPEACIICHHBIMU MpU3HAKAMU
sToM opMbl npaBnenus oonanaotT Mopaanus, Kyseitt, Mapokko.

bonee TunuuyHa napramenmapnas MoHapxus, KOTJAa B pyKax MOHapxa
HaxOJATCA OTrPAaHUYEHHBIC TMOJHOMOYHUS (TIPEICTaBUTEIBCTBO TOCYyJapcTBa B
MEXKIYHAPOJHBIX OTHOIICHUSIX, MPABO TOMUJIOBAHUS, HarpakJeHus W T.0I.), a
(akTHueckass TrocyJapCTBEHHasi BIJIACTb OCYILIECTBIAETCS MapjJaMEHTOM |
MpaBUTEILCTBOM. [IpaBuUTENHCTBO (OpMUPYETCS JIMIEPOM MAPTUU, TTOTYUUBIIEH
Ha BbIOOpax OOJIBIIMHCTBO MeECT B MapiaMeHTe. MoOHapX IOpUANYECKU
0€30TBETCTBEHEH, YTO BBIPAXKACTCS B MPHUHIIUMIIE KOHTPACUTHATYPHI, COTJIACHO
KOTOPOMY aKThl MOHApXa CKpEIUISIIOTCS TMOJIMUChI0 TPEMbEP-MUHUCTPA WIIU
npoduabHOro MUHHCTpA. [lapiameHTapHas MOHapXusl CYIIECTBYET, HAlpUMeEp, B
Benmukoopuranuu, lanuu, [Bernuu, SAnorun.

Pecnyonuka - @opma mpaBieHus, TOpU KOTOPOM BBHICHINE OpraHbl
roCcyJIapCTBEHHOM BJIaCTU (POPMUPYIOTCS TpakgaHaMHU Ha CBOOOJHBIX BhIOOpax U
Ha OIpeAeNieHHbI cpok. PecmyOnmkaHckass ¢opMa mMpaBiieHUS BO3HHKIA U
pa3BUBajach NapajieIbHO C MOHAPXUEHN U U3BECTHA YK€ B FrOpOAaX-rocyJapcTBax

HpeBueit Meconoramuu B 1V — Il Teic. 10 H.3. CBOEro pacusera oHa JOCTHUIJIA B
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NepuoJl aHTUYHOCTH. B Hacrosiiee Bpemsi pecnyOnukaHckas (opma mpaBieHUs
MHOT000pa3Ha, C ONpEeNeNIEHHOW J0JIell YCIOBHOCTH BCE PECIyOIUKH MOXKHO
NOJIPa3/IeUTh HA MNPE3UACHTCKUE, MapJIaMEeHTCKue M cMenlaHHble. OCHOBaHHEM
JUTSL KJacCU(UKAIIM MOTYT CIIY>KUTh CIEIyIOUMe MpU3Haku: 1) mapiamMeHTCKUn
WIM BHENApIIAaMEHTCKUH crnoco0 u30paHusi IUIaBbl TOCYJApCTBa; 2) PEXUM
B3aUMOJICUCTBUSl  3aKOHOJATEIbHOM U  HWCIOJHUTENBHOW BIACTH;, 3) KOMY
NPUHAIJICKUT IOpPUAMYECKass HMHBECTUTYpa NpaBUTENbCTBA (KTO (opMUpyeT
IIPaBUTENBCTBO, IEPET KEM OHO OTBETCTBEHHO).

K umcny rocymapctB ¢ mpesudenmckoti gpopmou pecnyoiuku OTHOCSTCS
CIIA, Aprentuna, Mekcuka. ['maBoli rocynapcTBa BISIETCA NPE3UIEHT, KOTOPBIi
OJIHOBPEMEHHO BO3IJIABIIIET M HMCIOJHUTENbHYIO BiacThb. M30panue npesuaeHTa
OCYIICCTBJISICTCSl HACEJICHUEM TyTeM TMPSAMbBIX WIHA KOCBEHHBIX BBIOOPOB.
[IpaBuTenscTBO  (OpMHUpPYETCS NPE3UAEHTOM C COMVIACHS MapjaMeHTa |
OTBETCTBEHHO Iepe npe3uaeHToM. OpraHusaiys BIACTH MOCTPOEHA Ha JKECTKOM
pa3AciieHUM 3aKOHOJATEIIbHOM M HCHOJHUTEIBHOM BJIACTH C JIEMCTBEHHOMU
CUCTEMOW CJHIEpKEK M TPOTHUBOBECOB (CPEICTBAMU B3aWMMHOTO BO3ACHCTBUS
BJIACTEH JApyr Ha JApyra). OTO JellaeT NPAKTUYECKU  HEBO3MOKHBIM
HEOTPaHUYEHHOE COCPEAOTOUYECHHE TOCYIAPCTBEHHOM BJIACTU B KAKOM-JIMOO OJTHOM
rocy1apcTBeHHOM opraHe. [Ipu 53Toil cucreme JEeUCTBYET TAaKKE€ HMHCTUTYT
HECOBMECTUMOCTH JIEyTaTCKOr0 MaH/AaTa ¢ MUHUCTEPCKUM HOPTQeIeM.

B napnamenmckux pecnyonruxax (ABctpus, Utanus, ®PI" u np.) npe3uieHT,
KaK MPaBUJI0, U30MPAETCS TyTeM CTYNEHUYAThIX BRIOOPOB M MOJIy4aeT CBOM MaHJaT
OT TapyiaMmeHta. B mporeaype u30OpaHusi MPE3UICHTa y4acTBYIOT JTUOO TOJIBKO
nenytatel mnapiaamenta (Typuus, W3pawnb), nubo wu3bupaTenbHas KOJUIETHS,
cocTosiias M3 JENyTaTOB MapiiaMeHTa M MPEICTaBUTEIEH NApPYruX OpPraHoOB
(Uranus, ['epmanus).

dopMUpOBaHUE MPABUTENHCTBA OCYIIECTBIISETCS MapJIaMEHTCKUM MyTeM U3
MPEACTaBUTENICH TapTUHU, TOJYYMBIICH Ha BBIOOpax OOJIBIIMHCTBO MECT B
napJjaMeHTe. JInaep 3Toi napTuy BO3IJIABISIET NPABUTENIBLCTBO. [Ipembep-MuHUCTD

3aHUMaeT o0co00e IIOJOKEHHE B CHCTEME BEPXOBHOM BiacTH M oOjamgaer
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3HAUUTETBHBIMU  (DAKTUYECKUMM  TIOJIHOMOYUSIMH.  YJEHbl  MpaBUTEILCTBA
(MUHUCTpBI), KaK TMpaBUIIO, SBIAIOTCS JenyTtaramu. [Ipe3uaeHT UCHoNHSIEeT
GbyHKIMH TIaBel TocyaapcTBa. opmManbHO eMy MOTYT NMPUHAIICKATh OOIIMPHBIC
nosiHoMouust. OJIHAKO aKThl Mpe3uJIeHTa TPeOyIOT KOHTPACUTHATYPhI MPEMbEp-
MHHUCTPA WK COOTBETCTBYIOIINX MUHHUCTPOB.

XapakTepHbIM TPHU3HAKOM JTOW (POPMBI MPABICHUS SBISICTCS WHCTHUTYT
MOJINTUYECKOM OTBETCTBEHHOCTH MPABUTEILCTBA NEpe napiiameHToMm. [lapiameHT
BIPABE BbIPA3UTH IMPABUTEILCTBY BOTYM HEIOBEPHUSA, B PE3YJbTATE YETO
IIPAaBUTEJILCTBO BBIHYKJIECHO YWTH B OTCTaBKy. B cuTyauuu, korga B CTpaHE B
Takoi (hOpMON TpPaBJICHHUS OTCYTCTBYET MapiIaMEHTCKOE OOJBIITMHCTBO, YacCThl
MPABUTEIIbCTBEHHBIE  KPHU3HUCBhl. JTO CaMblil  CYIIECTBEHHBIM  HEJOCTATOK
MapJIAMEHTCKOUN pecyOIuKH.

[Ipu cmewannoti popme pecnybruxu HaOMOMACTCS COUYETAHUE OTIEIBHBIX
XapaKTEPUCTHK TMPE3UACHTCKOM M mnapiameHTckoil ¢opM. Tak, mnapiaMeHT
oOnazaeT TpPaBOM BBIHECEHUSI BOTyMa HEJOBEpHUS IPABUTEILCTBY, MPE3UJICHT
BIpaBE paclyCTUTh NapiameHT. B gopmupoBaHuu NnpaBUTEILCTBA yYaCTBYET U
MIPE3UJCHT, U TMapyiaMeHT. [IpaBUTEILCTBO HECET OTBETCTBEHHOCTb HE TOJBKO
nepes Npe3usIeHTOM (TIPE3UJICHT MOXKET OTIPAaBUTH MPABUTEIHCTBO B OTCTABKY),
HO U Tnepen napjaMeHToM. HbIMU ClIoBaMu, JOCTATOUYHO OOIIMPHBIE TTOJTHOMOYUS
TJIaBbl TOCYJAapCTBa, CBOWCTBEHHBIE MPE3UACHTCKON pecrmyOiuKe, HECKOJIbKO
«YpAaBHOBEIIMBAIOTCS»  BJIEMEHTAMH, XapaKTEPHbBIMH Il  MapJIaMEHTCKOU
pecnyOnuku. [Ipusnaku cmemanHoi (Gopmbl npaBieHus uMeroTcs Bo dpaniuwy,

coBpeMeHHOI Poccun.

3. T'ocyaapcTBeHHbIH (MOJUTHYECKHUI) PesKUM
T'ocyoapcmeennulii pesicum (noiumuyeckuti pedxdcum) TPUHITO ONPEesiTh
KaK COBOKYIHOCTb CpEJCTB, METOJOB, CIOCOOOB W MPHUEMOB OCYIECTBICHUS
roCyJlapCTBEHHOM  BJIACTU. 3JeChb  HYXXHO  OTMETUTb, YTO  TEPMHHBI
«TOCYAAPCTBEHHBIA PEXUM» U IOJUTHYECKUN PEKUM» KaK DJIEMEHTHI (POpMBI

rocyapcTBa HYy>KHO paCCMAaTPUBATh B KAYECTBE CHHOHUMOB.
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Ha ¢opmupoBaHne mONIUTUYECKOTO pEXHMMa OKa3bIBAIOT BIMSHUE HWHBIE
aneMeHThl QopMmbl TocyaapctBa. C.A. KupeeBa oTmeuaer, 4To aOCONIOTHas
MOHApPXHUs BIIOJIHE COYETAETCS C aBTOPUTAPHBIM W TOTAIUTAPHBIM PEKUMaMHU,
4yeMy COJCHCTBYET IEHTpalu3alusl BIACTH, HACIEJACTBEHHBI NPUHIIMII €ro
nepeaadn,  OTCYTCTBHE  NPEICTABUTEIBHBIX  YUPSKIACHHM,  OTPAaHUUYCHHE
TOJMTHYECKMX TpaB rpaxaans’. Pecrybmukanckas ke (opma, 10 €€ MHEHHIO,
HAlpoOTHUB,  MPEIINOJIaraeT  pa3BUTHE  MPEICTABUTENBHBIX  YUPEKICHUH,
OTpaHUYCHHE TPOW3BOJIA BJIACTEH UYEpe3 CHUCTEMY CACPKEK M IPOTHBOBECOB,
BBIOOPHOCTH TJIABBI TOCYAAPCTBa U BEPXOBHBIX OPraHOB BJIACTH, peaU3alllio IpaB
rpaxiaad v ux 3ammry. CremoBaTenbHO, peciyOivkaHcKas ¢dopMa IpaBJICHHUS
TATOTEET K JIEMOKPATHICCKOMY MOJTUTHICCKOMY pekuMy. Jlamee oTmedaercs, 4To
YHUTapHOE TOCYJapCTBO C €ro JKECTKOM IEeHTpalu3aluel, OTCYTCTBUEM
CaMOCTOATEIFHBIX ~YacTed TOCyJapCTBa MOXKET SBHUTHCS  OCHOBOW  JUIA
TOTAJIMTAPHOTO TOCYAAPCTBA, XOTS 3TO U HE BCeraa MposBisieTcs. denepatuBHOE
e YCTPOUMCTBO O0JIee MPUCIIOCOOTIEHO K JEMOKPATHUYECKOMY PEKUMY, IMTOCKOIBKY
OHO OCHOBAaHO Ha MPUHIMIE JOOPOBOJIBHOCTH BXOXJEHUS B HEro CyOBEKTOB
(pecriyONIMK, KaHTOHOB, 3€MEJlb, INTAaTOB), HAJIMYUM Y HHUX COOCTBEHHOTO
HE3aBUCUMOTO 3aKOHOJATEIbCTBA, CYBEPEHHBIX OPTaHOB BIIACTH U YIIPABIICHUS.

Paznmuunoe coderaHnme METOMOB U CPEACTB OCYIICCTBICHUS BIACTH
MO3BOJISIET KJIACCHU(UIIUPOBATh TOCYJAPCTBEHHBIM pPEXHM Ha JBE OCHOBHBIC
TPYIIBL: TEMOKPATHYECKAE U HEJEMOKPATHICCKHUE.

Jemoxpamuueckuti pesxcum 001aaeT CASAYIOIMMU MPU3HAKAMU:

- JIeMOKpaThyeckue (MPEeUMYIIEeCTBEHHO IyTeM CBOOOJTHBIX BBIOOPOB)
crocoObl  (DOPMHUPOBAHMSI  BBICHIUX  OPraHOB  TOCYIApCTBEHHOW  BIACTH,
oOecrieueHre MOAJTMHHOTO HAPOJOBIACTHS;

- oOecreueHne JeMOKPAaTUUYECKUX MpaB U CBOOO B OOIIECTBE U MPU3HAHUE
MPUOPUTETA TIPAB JINYHOCTH,

- KOHCTUTYIITMOHHOE  pa3fleIeHMEe  BIACTe  KaKk  COBOKYITHOCTH

rOCyJapCTBEHHO-TIPABOBBIX ~ WMHCTUTYTOB,  PETYJIMPYIOUIMX B  Ipouecce

3" Kupeesa C. A. Teopus rocyjapcTsa v paga: METOAMYECKHE pekoMeHanui. Actpaxanb. Uza-so ATTY. 2011,
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OCYLIECTBJICHUS  €IMHOM WM HENENMMOW  TOCYJApCTBEHHOW  BJACTH
B3aMMOOTHOIIECHHUS BBICIIMX OPTaHOB BJIACTHU (CTPYKTYPHBIE CBSI3U, PACIIPEACICHUE
MPEAMETHOM KOMIIETEHIINH, CPEACTBA B3aMMHOI'0 BO3AEHCTBUSA APYT HA IpYyra);

- J€MOKpaTHMYECKHE€  MNPUHLUIBI  (PYHKIMOHUPOBAHUS  MEXaHU3Ma
rOCyJapCTBEHHOW BJIACTH; ONPEICICHHBIA YPOBEHb TIJIACHOCTH B pabdoTe
roCyJAapCTBEHHOIO anmnapara; o0ecrneyeHnue pekruMa 3aKOHHOCTH; HE3aBUCUMOCTh
CyJeOHOH BIaCTH;

- HQJIMYME MeEXaHW3Ma OTBETCTBEHHOCTM TOCYJIapCTBa NEPEN CBOUMH
rpaKJaHaMU U JMYHOCTH IEPE] TOCYyAApCTBOM; OTBETCTBEHHOCTH JTOJIKHOCTHBIX
UL

- IPU3HAHKE MHOT000pa3us (opM COOCTBEHHOCTH U MX 3alllUTA.

Anmuoemokpamuyeckue noaumuyeckue pedrcumol OTIINYAOTCS
pa3HooOpa3reM, BMECTE C TeM, MX OOIIHME MPU3HAKK MPOTHBOIOJIOKHBI YepTaM
pexrMa IEeMOKpaTHu:

- TIOJIHBI KOHTPOJIb TOCYAAapCTBAa HaJ BCEMHM cdepaMu OOLIECTBEHHOM
KU3HH;

- [10/1aBJIEHUE JINYHOCTHU, OTCYTCTBUE PEATBHBIX MPaB U CBOOO;

- IpUMaT TOCyAapCTBa HAJl IIPABOM;

- TUKTaTypa OJHOM NMOJUTUYECKON MTAPTUH;

- TIpecieIoBaHUE 3a PEJUTHO3HbIE U Ipyrue opUIMAIbHO HE MPHU3HAHHbIE
yOeXKAeHUs, 32 THAKOMBICITHE.

Cnenyer corylacutecs € MHEHMEM O TOM, YTO 4Yalle BCEro
HEJEMOKPAaTUYECKUE PEKUMBI YCTAHABIMBAKOTCS B KPU3UCHBIE (YpE3BBIYAIHBIC)
nepuoibl (MX BO3BHUKHOBEHHE KpailHe HEO0OXOJAMMO, HO TOJBKO Ha BPEMEHHBIN
NEepUOJ) WU B CUTyallMM HEPA3BUTHIX MOJUTUYECKUX M COLHUAIBHBIX CTPYKTYP
oO1recTBa (31€Ch BEJIUKA TSra K «CUIIBHOM pyKe»).

TpaauIMOHHO BBIAEISAIOT aBTOPUTAPHBINA U TOTAIIUTAPHBIN PEKUMBI.

ToranurapHblii pexuM sABISETCS NOpoxacHueM XX B. ToramurapHoe
roCyJapCTBO BBICTYIIA€T KaK BCEOXBAThIBAIOIIAs, BCEKOHTPOJUPYIOIIAs U

BCCIIpOHUIAKOIIasA BJIaCThb.
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B rocynapCTBEHHOM yIpaBICHUM MPOSABIACTCA KpPalHUA LEHTPAIU3M.
daKkTUUECKH YNPaBIECHUE OCYIIECTBISETCS KOMAaHIHBIM CIOCOOOM CBEpXY BHH3.
OCcoOEHHOCTH PErHOHOB HE YYHMTHIBAIOTCSA, @ MECTHBIE BIACTH CTAHOBSITCS
nepefaTynkamMu  KOMaHJA. YCTaHaBIMBACTCS IIOJHBIA KOHTPOJb HaJ BCEMH
chepamu  KU3HH oOmecTBa. B  JKOHOMHYECKOW IKHU3HH  MPOUCXOIUT
OroCyAapCTBICHHE BceX (OpM COOCTBEHHOCTH.

ToramuTapHblii peXXUM arpecCUBEH 0 CBOEH CyTH, M arpeccus IOMOraer
JIOCTHYb Cpa3y HECKOJIbKO LEeJed: OTBJIE€Yb HApoJ OT €ro OeICTBEHHOIO
HKOHOMUYECKOTO IOJIO)KEHHUS, 00O0raTUThCS OIOPOKpATHM, MpaBALIEH 3IHTE,
pEIIUTh TEONOJIUTUYECKUE 33Jaud. ATpeccusi MOXKET ObITh BBIpaKE€HA B HJEe
MHUPOBOW PEBOIIOLMHU WJIH MHUPOBOTO TOCIIO/ICTBA.

ToramurapusMm HUMEET TPU PA3HOBUAHOCTU: JIEBBIM  TOTAJIMTAPU3M
(KOMMYHHM3M), TIpaBblii TOTaIUTapu3M ((pammsM) U PEIUTHO3HBIA TOTAIUTAPU3M
(ucnamckuil GyHIAMEHTAIINU3M).

damucTCKUi  peXUM  MPEACTaBIsseT OJAHY U3  KpaHuUX  (dopM
TOTAIUTAPU3MA, TPEXKIE BCEro  XapaKTEPU3YEMYI0  HAIMOHAIMCTHYECKOU
UJICOJIOTHEN, MIPEACTABICHUEM O IPEBOCXOACTBE OJHOM M3 HalUWW HaJ JAPYTHMH
(rocnojCTBYIOIIEH HAIMU, packl U T.A.), KpaillHEW arpecCUBHOCTHIO. BriepBbie
Takou pexxum ObLT ycTaHoBJeH B Utanuu (1922 r.), a 3atem B I'epmanuu (1933 1.).

ABTOpUTapHBIH  PEKUM  CUMTaeTcs  Haumbojee  MSITKUM  Cpeau
HEJIEMOKPATHYECKUX PEXUMOB. OTINYUTENBHOU OCOOEHHOCTBIO JAHHOTO pexuMa
SBJIAETCS] HAJIMUWE IMPABALLEH AJIMTHI, BJACTh KOTOPOM HE OrpaHUYEHAa 3aKOHOM U
HE KOHTPOJIMPYETCS HaceleHneM. BMmecte ¢ TeM, CylIecTBYIOT BHEIIHNE aTPUOYThI
JIEMOKpATUHU: BBIOOPHI, CYIIECTBOBAHME MHOTONAPTUHHOCTH, MPU OTCYTCTBUU
OMITO3UIMH U MOJUTHYECKOTO TuIropain3dmMa. OHAKO YyacTHAs KU3Hb U SKOHOMHUKA
CBOOOJIHBI OT MOJUTUYECKOTO KOHTPOJISL, MPUHYX ACHUE U HACUIIUE MPUMEHSIETCS

JIMIIb B OTHOIICHHWH OTKPBITHIX OIMIMMO3MITMOHCPOB.

4. ®opMbI TEPPUTOPHUAIBHO-TOCYAAPCTBEHHOI0 YCTPOHCTBA
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Dopma 2ocyoapcmeeHHo20 ycmpotcmea NAET MPEACTaBICHUE O MOJIUTHKO-
TEPPUTOPHAIIBHOM YCTPOMCTBE TOCYAApCTBA, CTAaTyC€ €ro TEPPUTOPUATBHBIX
€AVHUI] UM XapaKTepe B3aMMOOTHOUIEHUN PErHMOHANbHBIX (MECTHBIX) BIACTEH C
opraHamMu BepXxoBHOH Biactu. OHa MpeACTaBIseT COOOW TEPPUTOPUATIHLHYIO
OpPTaHM3aLHMIO BIACTH, OTPAXKAIOIIYIO XapaKTep B3aUMOJCHCTBHUSA rOCyAapCTBa KAK
LIEJIOTO C COCTABHBIMU €r0 YacTSMH, PACHPEIEIICHHE BIACTHBIX IOJHOMOYMUU
MEXy LEHTPAIbHBIMU U MECTHBIMH OpPTaHAMU.

B ropummyeckoii Hayke pasHOBHUAHOCTAMH (OPM TOCYIapCTBEHHOTO
YCTPONCTBAa MPUHATO CUMUTATh YHUTapHOE TocyaapcTBo U (denepamuio. Yacro
YIOMHHAIOT TaKXke KOH]eaepaluoo, KOTOPYIO JIUIb YCIOBHO MOXHO Ha3BaTh
roCyJJapCTBOM. YHHTApWU3M CBOWCTBEHEH TOCYJAapCTBY B KIIACCUYECKOM €r0
IIOHMMAaHUHU U XapaKTePU3YyeTCsl HAJIMYUEM €IUHOU UEPAPXUYECKU BBICTPOCHHOU
CUCTEMBI OpPraHOB TOCYJAPCTBEHHOM BIJIACTH, IIPU KOTOPOM aJIMHHUCTPATUBHO-
TEPPUTOPUAIbHBIE E€IWHUIBI HE HAACICHBl IPU3HAKAMU TOCYJApCTBEHHOCTH.
VYuutapHas QopmMa NOIUTUKO-TEPPUTOPUATBHOTO YCTPOMCTBA XapakTepHa B
OCHOBHOM JUIsi HEOOJIBIIMX MO TJIOMAJd M MOHOATHUYECKUX TOCYIapCTB
(manpumep, benopyccus, Ilonbmia, Benrpusi). Mexay Tem B psiie YHUTaApHBIX
rocyapcTB UMEIOTCS aAMUHUCTPATUBHO-TEPPUTOPUAIBHBIE €IUHHIIBI C OCOOBIM
CTaTyCcOM, KOTOpPbIE HaJIeJIE€HbI O0JbIIEeH HAIIMOHAbHO-KYJIbTYPHOW aBTOHOMHEN B
CPaBHEHHM C [JPYI'MMH, 4YTO HE MEHSAET B LEJIOM XapakTepa YHHUTAPHOTO
rocyJ1apcTBa.

@enepanysi MpeacTaBiIsieT cOOOW ACLEHTPAIM30BaHHOE TOCYAapCTBO, B
KOTOPOM  CYOBEKTHI  (pefiepallid  HAACJICHbl  3HAYUTEIbHOW  CTEIECHBIO
rocyAapCTBEHHOCTH U COOCTBEHHBIMH MOJHOMOUUAMH. DeepalusaMu SBISIOTCS B
OCHOBHOM 0OJIbIIIE TIO TUIOMIAIA TOCYJapCTBA C MHOTOHAITMOHAILHBIM COCTaBOM
Hacenenus (Poccus, Kanana u nip.). ' maBHbIe TpUUYKHBI TOSIBICHUS (eAepaTUBHBIX
rocyJapcTB - HEOOXOAMMOCTb JOCTHXKEHHUS COTJIACHUS MEXKIY CYyObEKTaMU TaKOu
benepanuu, CcoONIONEHHE HWHTEPECOB KOPEHHBIX HApOJOB M 3KOHOMHUYECKH
s PeKkTUBHOE yMpaBiIeHUE TEPPUTOPUSIMU TocylaapcTBa. Takum o0pa3oM, B

OCHOBY (peZIepaTUBHONW OpraHW3allMd TOCYAAPCTBEHHOW BJIACTH IOJOKEHBI
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HallMOHAJIBHO-KYJIbTYPHBIN U SKOHOMHUYECKU NpuHLIUNBL. DenepaTuBHas cucTemMa
Poccuiickoit deneparuu coueraeT B cebe 00a 3Tux mpuHIMIa. HamwoHanbHO-
KYJIbTYPHBIM TPUHIMIT TOJIOKEH IMPEUMYIIECTBEHHO B OCHOBY CYIIECTBOBAHUS
pecnyOnuk B coctaBe Poccun, a skoHOMHYECKuU# - 001acTeil, Kpaes.

YHuTapusM sBIsSETCS HambOojee MPOCTOM W paclpocTpaHeHHON (opmoit
TEPPUTOPUATBHO-TIOTUTHYECKOW opranuzanuu rocynapcra ([lonbma, @pannus,
Benmuko6putanus, Ucmanus u ap.). Ans yrumapuozo cocyoapcmea XapaKTepHBI
eauHble (MJIE BCeW CTpaHbl) BBICIIME OpraHbl TOCYJApPCTBEHHOW BJIACTH
(3aKOHOJATENbHbIC, UCIOJIHUTENbHbIE, CyaeOHbIe). (OCHOBHOM CTPYKTYpHOM
CAVHUIICH SBISIIOTCA aJMUHUCTPATUBHO-TEPPUTOPUATILHOE 00pa3oBaHue (OKPYT,
BOEBOJICTBO H T.I1.), HE 00JIajiatoniee cyBepeHureTroM. Ha Tepputopun rocygapcTsa
JIEUCTBYET €IMHAsl CUCTEMA 3aKOHOJATENIbCTBA, OJHOKAHAJIbHASL CUCTEMA HAJIOTOB,
€IMHOE TPAXKIAHCTBO.

CyiecTByer JIBE Pa3sHOBUIHOCTH YHHATAPHOTO rocyaapcTna:
LEHTPAJIM30BaHHOE U JCLEHTPAIU30BaHHOE. B IEHTpalM30BaHHOM TI'OCYIapCTBE
OTHONIEHHSI OPTaHOB BJIACTHM HA MECTAX C IEHTPAIBHOM BJIACThIO OCHOBBIBAIOTCS
Ha [PUHLMUIE CTPOrOM MOJYMHEHHOCTH. JIeHEeHTpaIu30BaHHOE YHUTApPHOE
rOCyIapCTBO OCHOBBIBAETCSI HA PA3BUTOM CUCTEME MECTHOTO CAMOYNPABJICHUS B
paMKax OTACNBHBIX aJAMUHUCTPATUBHO-TEPPUTOPUATBHBIX eauHUIl (pailoH,
MPOBUHITHUS, TOPOA U T.1.). AIMUHUCTPATUBHO-TEPPUTOPHUATILHOE YCTPONUCTBO MPHU
ATOM, KakK IMPaBUJIO, YBA3BIBAETCS C IUIOTHOCTBHIO HACEJIEHUS], MPOKUBAIOIIECTO Ha
JAHHOM TEPPUTOPUHU, OCOOCHHOCTAMM TMPHUPOJTHBIX PECYPCOB, IMEPCIEKTHBAMU
Pa3BUTHS IPOMBILIJIEHHOCTH, TPAHCIIOPTA U JIP.

boiee mmpokuMuM TpaBaMH 1O CPAaBHEHHUIO C AJIMUHUCTPATUBHO-
TEPPUTOPUAIBHBIMUA ~ €IMHHUIIAMH  00JIaJlaeT TEePPUTOPUAIbHAS  aBTOHOMUSI.
ABTOHOMHAsI TeppUTOpHUalibHas eAuHuIa (B Tpeaeiax, YCTaHOBJIEHHBIX
IEHTPaJIbHON TOCY/IapCTBEHHOM BJIACTHhIO) CAMOCTOSITENIbHA B PEIICHUU BOIPOCOB
MECTHOI'O 3HA4Y€HUs, B CO3JaHUM YCJIOBHM JJII BCECTOPOHHETO PA3BUTHUA
MPOXKUBAIOIIETO HA JAHHOM TEPPUTOPUU HACEIICHUS, €Tr0 HMCTOPUYECKUX U

KYJBTYPHBIX TPAIULIAN.
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Deodepayusi — 3TO €IUHOE COIO3HOE TOCYIJApCTBO, CYOBEKTHI KOTOPOIO
CTPOSIT CBOM B3aMMOOTHOUIEHUS C LIEHTPOM HA OCHOBE pa3AeiICHUs MPEIMETOB
BefeHUs. COCTaBHBIMH dYacTsIMH (peIepaTUBHOTO TOCYJapCcTBa MOTYT OBITh
NPOBUHIIMM, IITaThl, 3€MJIM, KaHTOHBI W T.1. B denepatuBHOM rocynapcTse
CYLIECTBYET OJHA HepasJenuMas CyBepeHHas BiacTh. Hamuume B demeparuu
OTJENBHBIX TOCYJapCTBEHHBIX OOpa30BaHUN HE CBHUIETEIBCTBYET O pPa3ACiICHUH
CyBepeHHTeTa Mexay ¢enepanueil U €€ COCTaBHBIMU YacTAMHU. B mpoTuBHOM
Cllydya€ CYBEPEHHOE TOCYJapCTBO IPEBPATUIOCh OBl B COKO3 OTIEIBHBIX
rocyJapcTB, UMEIOIIUX BO3MOXXHOCTh OT/IETUTHCS (BBIUTH U3 cOCTaBa (peneparun)
B OJJHOCTOPOHHEM IOpPsJIKE.

Juist genepauuy TUIMYHO HAJW4HWe JIByX YPOBHEH B CHUCTEME OpraHOB
roCy/lapCTBEHHOM BJIACTU - caMoil (¢enepauuu, U €€ CyObEKTOB, a TaKkxke
KOHCTUTYIIMOHHO  3aKPEIUICHHOE pPa3TPaHUYCHHE MPEIMETOB BEIACHUA U
nojaHoMouut Mexnay denepaumeit u cyOobektamu (denepauuu (IITaTamMu,
KaHTOHaMH, 3eMJIsIMH). B psnie ciayyaeB ycTaHaBIMBaeTCsa JBONMHOE IPak1aHCTBO.
CoOro3HBIN 3aKOHOAATENBHBIN OpraH, Kak MPaBWIO, ABYXIIAIATHBIA: OHA U3 ITAJIaT
MIPE/CTABISIET U BbIpakaeT B (eepaibHOM IapjaMEHTE HHTEPEChl CYOBEKTOB
dbenepanuu.

Enunyro Teppuropuio henepaTUBHOTO rocyaapcTsa o0pazyloT TeppUTOPUU
COCTaBIISIIOIIMX €€ CyOBeKkTOoB. [[ByXypoBHeBas cucTeMa IpaBa JCHCTBYeT B
paMKax €IMHOr0 MPaBOBOIO IMPOCTPAHCTBA, a (helepalbHble 3aKOHBI HMEIOT
npsiMOe JIeWCTBHUE Ha TEPPUTOPUH BceX cyObekToB (enepauuu. Kak npaBuio, Bcs
IIOJIHOTA BIIACTH OCYLIECTBIIAETCS TOJIBKO BCEH COBOKYITHOCTBIO TOCYAAPCTBEHHBIX
opraHoB: (eaepaJibHbIMA OpraHaMy BJIACTU W OpraHaMy BJIACTU CYOBEKTOB
¢denepanuu. llemoctHocTh  (eAepaTUBHOTO  TOCyJapcTBa, KpOMe  TOroO,
oOecrieunBaeTCs €QUHON ICHE)KHOM M HAJIOTOBOM CHCTEMaMH, a TaK)Ke €IUHBIMH
BOOPY’KEHHBIMH CUJIAMU.

denepatuBHBIE TrocygapcTBa  (HOPMHUPOBAIUCH JBYMs MmyTsMu. B
3aBUCUMOCTH OT 3TOTO BBIJENSIOT KOHCTUTYIIMOHHBIE U JJOTOBOPHBbIE (perepaluu.

Koncturymmonnsie deneparuu (11X OOJBITUHCTBO) CO3AABAIKCH «CBEPXY» MyTEM
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JeLEHTpaIn3alui, MNpeoOpa3oBaHUsl YHHUTAPHBIX TrocyaapcTB. JloroBopHbie -
oOpa3yloTcs B pe3yJibTare OOBEAMHEHUS paHee HE3aBUCHUMBIX TOCYJIapCTB,
CYIIIECTBOBABIIHX, KaK MPABWIO, B paMKax KOH(EICPaIIHH.

PaznuuaroTrcst HalMOHANIbHBIE, TEPPUTOPUATILHBIE M CMEIIaHHBIE (POPMBI
benepanun. HannonaneHas denepais xapakTepu3yeTcst TEM, YTO COCTaBISIONINE
benepaTUBHOE TOCYAAPCTBO CYOBEKTHl OTIUYAIOTCS HAIMOHAIBHBIM COCTaBOM
HACEJICHHUS,, KOMIIAKTHO TMPOXKHUBAKOLIIMUM Ha ONPEACICHHOWM TEPPUTOPHH,
OCOOCHHOCTSIMH €r0 KYyJbTYpbl, s3bIka, ObiTa W T1.n1. CMmemanHas ¢dopma
NpEeACTaBIsIeT CcOO0OM coYeTaHWE HEKOTOPhIX TPHU3HAKOB  HAIMOHAIBHO-
TEPPUTOPUAIBHON OpraHu3allii COIO3HOTO TOCyAdapcTBa (B 3aBHCUMOCTH OT
HAIIMOHAJIBHOTO COCTaBa HAceJICHUs) W aJMUHUCTPATUBHO-TEPPUTOPUATBHOIO
ycTpoicTtBa. TunuuHbld TpuMmep cMemaHHOM Qenepanun - Poccuiickas
denepanusi.

Crnenyer 3aMeTUTh, YTO OOJIBIIMHCTBO 3apyOEKHBIX (efepaluii MOCTPOEHO
[0 TEPPUTOPUATILHOMY NpuHUHUIY. HecMoTps Ha TO, YTO B OCHOBHOM 3TO
MHOT'OHAI[MOHAIBHBIE TOCYJAapCTBa, Mepe]l HUMHU HE CTOUT MpoOjeMa perieHus
HalmoHaNbHOro Bompoca (ABctpanus, bpaszunusi, ®PI" u ap.). Beibop Toit mim
WHOU (POPMBI TOCYJApCTBEHHOTO YCTPOMCTBA 3aBUCHUT OT MHOTUX (DAKTOPOB U
MPOJIMKTOBAH peajibHBIMU YCJIOBUSAMHU CYIIIECTBOBAHUSI TAHHOTO TOCYAapCTBa.

Ocob6oro BHHUMaHHS 3aCIIyKHUBAIOT MEXKIOCYJapCTBEHHbIE OOBEIUHECHUS.
Kongeoepayusi - cor03 HE3aBUCUMBIX TOCYIApPCTB, CO3JAaHHBIA ISl PEIICHHS
OTpENENCHHBIX  3a7ad  (AUIUIOMATUYECKUX,  BOCHHBIX,  TMOJUTHYECKUX,
sKOHOMHUYECKUX u T.1.). KoHdenepanus, kak mpaBuiio, BpeMEeHHOE, TTepexoIsiiee
oOpa3oBaHHE, OCHOBAaHHOE€ Ha MEXIYyHapOJHO-IPABOBOM  JIOTOBOpPE  WJIU
cornamennn. OHa 0O mepepactaer B 6ojee ycToiunByo Gopmy — deaeparuio,
100 CO BpEMEHEM paclaJaeTcsi Ha CaMOCTOSITEIbHBIE CYBEPEHHBIE TOCYIapCTRA.
DTO MEXTocyJapCTBEHHOE OO0BbeJUHEHHE O0JaaeT pPSAIOM CYIIECTBEHHBIX
MPU3HAKOB:

1. OrcyTcTBYeT €AWHBIM CyBEpPEHUTET, TOCYJapCTBA-WICHBI COXPAHSIOT

COOCTBEHHYIO HE3aBUCUMOCTD;
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2.  PemeHus  HagHAMOHAJIBHBIX  OPraHoB  Ccoro3a  00JIagaroT
PEKOMEHIATEIbHBIM XapaKTepOM M BCTYNAIOT B CHIIY JIMIIb IMOCJE YTBEPKICHUS
UX OpraHaMH BJIaCTH TOCYJapCTB-Y4aCTHUKOB;

3. OTCyTCTBYeT €IMHAas TEPPUTOPHUS, €AMHOE TPAXKIAHCTBO M CHUCTEMa
3aKOHO/IATEIhCTBA COI034;

4. T'ocymapcTBa, BXOASIIME B COI03, 00JaMalOT MPaBOM HYJUTH(PUKAIINAH,
KOTOpOE MpeArnojaraeT oTKa3 OT JII0OOro MPUHATOro Ha cebst 00s3aTenbCTBA B
pamMKax cor3a, B TOM YHCIIE PaCTOp>KEHHE CaMOro KOoH(eAepaTUBHOTO JOroBOpa
(IpaBo cereccun);

5. CyObexTsl 00J1a4a10T IPABOM CELIECCHH, T.€. IPAaBOM CBOOOJAHOIO BBIXOJA
u3 KoH(eaepaluy B OJHOCTOPOHHEM TOPSIZIKE.

Kongenepanuss B COOCTBEHHOM CMBICJIE CJOBa — SIBJICHHE JIOCTATOYHO
peakoe. CIIA c¢ 1776 no 1789 romel Obuin koH(enepauueit. llIBerinapckas
koH(penepauus (1815-1848 rr.) mpeacraBmsuia coOoit  oObenuHeHue 23
CYBEPEHHBIX KaHTOHOB B ILIEJIIX 0O€CIeUeHUs] BHEIIHENH U BHYTPEHHEN MOJUTHKU.
®opmanbHo [IBeitnapust 10 cux mop sBisieTcs koHdenepanuein. B uemom xe
cyap0a KoH(eaepaluu HEJOJArOoBeYHa: OHU MO0 pacnaialoTcs Ha HE3aBHCHUMBIE
rocynapcta (1958 - 1961 rr. O6benunennas Apadckas PecnyOnuka (Erumer -
Cupus); 1982 - 1988 rr. kondpenepauus mexay ['amOueir u Ceneraiom), 0o
Tpanchopmupytorcs B enunoe rocyaapetso (CLIA, INepmanus, [lIBetinapus).

Coopyaicecmso 2ocydapcme IPEACTABIISIET 000U OoJiee aMmopdHOE, HEKEIU
KoH(enepauus, o0beAMHEHNE TOoCcyAapcTB. B ocHOBe MX cO3/aHUS MOTYT OBITh
MEXTOCYJJapCTBEHHbIE JIOTOBOPbI, YCTaBbl, Jekjapauud. OObeIUHSIOUMMH X
MpU3HAKaMHU SIBIISIIOTCS SKOHOMHUYECKHE WHTEPECHI; CXOACTBO WM TOXKIECTBO
MPAaBOBBIX CHUCTEM; OOIIME KYyJIbTYypHBIE, PEIUTHO3HbIE WJIW JIUHTBUCTUYECKHUE
kopaH. Takwe (opMbl 0OBEAMHEHHS TOCYJApPCTB HOCAT TEPEXOIHBIA XapakTep,
TpaHCPOPMHUPYSICH CO BPEMEHEM B KOH(eAepaluio, a MOXeT, U (eaepaurio.
[TpumepaMu MEXTyHAPOJIHBIX COAPYKECTB SIBISIOTCS: BpuUTaHCcKoe COPYyXKECTBO,
ConpyxecTBo He3aBUCUMBIX Tocyaapcets (CHI).

Corws 2ocyoapcme, KOUTUIHNS - TTOJIUTUYECKUA, BOSHHO-TIOMUTUYCCKUAN WU
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HKOHOMHUYECKUHN COI03 HECKOJIBKUX TOCYAapCTB, CO3/1aBAEMBbIN /JIs 3aIIUTHI OOIIHUX
MHTEpPECOB, 00ECIeueHUss COBMECTHOM O€30MaCHOCTH, KOJIEKTUBHON OOOpPOHBI
WA JUI  COIVIaCOBAHHOM TOJATOTOBKM M BEACHUS KOUIMIMOHHOW BOWHBI.
OO6pazyeTcs Takoil BUJ rOCyIapCTBEHHBIX O0BEIMHEHHUI Ha OCHOBE JIBYCTOPOHHUX
WJIM MHOTOCTOPOHHUX COTJIAIIEHUH, IOTOBOPOB, akTOB. Kak mpaBuio, B KoaMuuu
YCTaHABJIMBAIOTCS OOIIHE MM U OMPEEISIETCS] XapaKTep COBMECTHBIX JIEHCTBUN
M0 MX AOCTHKEHUIO. IIpu 3TOM KakJ0€ rocyJapcTBO, BXOJSIIEE B KOAIHILMIO,
npecieayeT, MPEeXIe BCEro, COOCTBEHHBIC IOIUTUYECKUE, SKOHOMHUYECKHE U
BOCHHbIE MHTEPECHL. [IpuMepom cirykuT EBponierckuit coro3.

WN3BecTeH M TakoM BUJ MEXKIOCYHAPCTBEHHBIX COIO30B KaK VHUA - COIO3,
0o0bEIMHEHUE, KaK MPaBUIIO, MOHAPXUUYECKUX TOCYAapCTB B (popMe JTUYHOU WM
peanbHOW yHUU. JInuHas yHUS BO3HUKAET MPU HENPEIHAMEPEHHOM COBIAJCHUU
HE3aBUCHUMBIX JIpyr OT JApyra IMpaB HAa KOPOHY B HECKOJBKHX TOCYyAapCTBax,
HACTYNAKIIMX B  PE3yJbTaT€  pPA3JWYHBIX  MOPSAKOB  BCTYIUICHUA B
npecrosnoHacienue. OHa MOXKET MPOAOIIKATHCS A0 TEX MOP, MTOKA 3TH TPAaBOMOYUS
NEePCOHU(PUIMPOBAHBI B OJHOM Jinle. llomuTudyeckoe 3HAUYEHHE TAaKOTrO CO3a
OKa3bIBAET BIMSHUE HA BCE CTOPOHBI O0BEAUHIEMBIX TOCYAAPCTB.

PeanbHast yaus - opMa cornaiieHuss Mexay rocyJapcTBamMu, B pe3yJibTare
KOTOpOro mpeaycMmaTpuBaercss oOuuii MoHapx. B To ke BpeMs rocymapctsa
OCTAaIOTCSl HE3aBUCUMBIMH, 0€3 yiepbda CTEleHH CBOETO CyBEpPEHHUTETA,;
OTCYTCTBYET 0OIIasi TEPPUTOPHUS, HET EIUHOTO TOJJAHCTBA; MPOAOIKACT
OCTaBaThCSl Pa3/IeNbHBIM TOCYJAPCTBEHHBIN OIOKET; CUCTEMa 3aKOHOJATEIhCTBA
octaercsi. OHM MpPEKpaIlaloT CBOE JCHCTBUE NPHU MEPEXOJI€ BIACTH, U3MEHEHHUH
MHTEPECOB, PACCTAHOBKH BHYTPHUIIOJUTHYECKUX CHJI WIA MEXKIYHAPOIHOU
oO0cranoBku (yuuu mexay Hopserueit u IlIBenueii B 1815 r., ABcTpo-Benrepckuit

COI03).

I'naBa 5. Tunsl rocysapcrs

1. ITonsiTHE ¥ 3HAYEHUE THUIIOJOTHH TOCYAAPCTB
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['ocynapcTBO — SIBIIEHHE UCKIIFOUUTEIBHO MHOTOTPAHHOE U PA3HOCTOPOHHEE,
oOnafaroliee pa3IMYHBIMU 4YepTaMd W Tpu3Hakamu. VmeHHo mosTomMy B
IOPUINIECKON HAyKe CYIIECTBYIOT PA3IMIHBIC CHCTEMBI €T0 KiIacCU(UKAITIH.

OgHuM W3 BapUAHTOB TaKOM KIACCU(PUKALMM SIBISETCA THUIIOJIOTHS
rocyJlapcTBa, OCHOBaHHAas Ha HamOOJie€ BaXHBIX, CYHUIHOCTHBIX €ro MpHU3HAKAX
(moynuTHKA, SKOHOMHKA, HAYKa U T.].).

Kareropus «tun rocygapcTBa» 3aHUMAET CAMOCTOSITEIbLHOE MECTO B TEOPHUU
rocyapcTBa M IpaBa, TaK KaK JaeT BO3MOXXHOCTh 0oJjiee TOJHO OTpa3uTh
U3MEHSIONTYIOCS (DYHKIIMOHAJIBHYIO CYIIHOCTh TOCYJapCTBa, OCOOCHHOCTH €ro
BO3HUKHOBEHHS M 53BOJIIOLWH, YBUJIETh B ILEJIOM €CTECTBEHHO-UCTOPUYECKUIM
MPOrpecc B pa3BUTUHU TOCYAAPCTBEHHO-OPraHU30BaHHOTO OOIIECTBA.

[loxg munom eocyoapcmea NOHUMAIOTCS B3SIThIE B €IUHCTBE Hambojee
o0IMe 4YepThl Pa3IMYHBIX TOCYAApCTB, CUCTEMa HX BaXKHEUIIMX CBOUCTB U
KPUTEPUEB, TOPOXKIAEMBIX COOTBETCTBYIONIEH SIOXOM U XapaKTepU3YIOIIUXCS
oOmumu npuzHakamu. Paapko T.H. oTmewaer, 4uto mon munom eocyoapcmea
MOHUMAIOTCS O0IIMEe, CUCTEMOOOpPa3yIOIIKe CYIIHOCTHBIC MPU3HAKH, MPUCYIIHE
KOHKPETHOM  COBOKYIHOCTH  (TpyIIie) TOCYJapCTB UM  PacCKphIBAIOIIUE
3aKOHOMEPHOCTH MX OPTaHM3ALMU U Pa3BUTUS S, DTO HE €CTh aOCTPAKTHAS, TOJIBKO
TeopeTuyeckasi KOHCTpykKius. OHa Oa3upyercs Ha OrPOMHOM HMCTOPUYECKOM,
COIIMOJIOTUYECKOM, IPABOBOM OIIBITE TOCY/IaPCTB

3HaueHUE TUIIOJIOTU3alUY TOCyAapCTBa U MpaBa:

- TUIBI TOCYIAPCTB MO3BOJISIOT MPABUJILHO YSICHUTH MPOLIECC €CTECTBEHHO-
HMCTOPUYECKOTO0 Pa3BUTUSI TOCYyAapCcTBa W MpaBa, KaK CMEHbl KayeCTBEHHBIX
CTaJui, BBIIBUTH OOBEKTUBHBIC MPOIIECCHI U CBSI3H;

- TUIIOJOTWSI HalEJN€Ha Ha BBISBICHUE JIOTUYECKUX, 3aKOHOMEPHBIX
MPOIIECCOB B Pa3BUTHUU I'OCYAAPCTBEHHO-TIPABOBBIX SIBJIICHUIA;

- TUTIOJIOTHSI MTO3BOJISIET MPOBECTU COOTHOIICHUE MEXAY Haubosee oO0mMrMHU
TEHJICHIIUSIMA  3BOJIIOLIMM TOCYJIAPCTBEHHBIX CHUCTEM M WX HAlMOHAJIbHBIX

0COOEHHOCTEM.

38 Paswko T. H. Teopus rocynapcTsa u npaga: yueOnuk. 2-e usa. Mocksa. ITpocnekr. 2017. 744 c.
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2. @opMANMOHHBIN ¥ NMBUWIH3AMUOHHBINA MOAX0AbI K THUIIOJIOTHU
rocy1apcTB, UX JOCTOMHCTBA U HEJOCTATKH

B ocHOoBe popmayuonnoco nooxooa NEKUT TOHATHE «OOIIECTBEHHO-
PKOHOMHYECKas (popmarus», KoTopasi IprU3BaHa XapaKTepU30BaTh THI OOIECTBA B
€IUHCTBE ero Oa3uca (TUMa MPOU3BOJCTBEHHBIX OTHOIIEHUN, YKOHOMHYECKOM
CTPYKTYpbl 0OIlleCTBA) W HAJCTPOMKH. DTOT MOAXOA pa3pabOoTaH B paMKax
MAapKCUCTCKOW TEOPHHU.

B mapkcu3mMe BBIIEISIIOCH HAmb 00ueCcm8eHHO-d9KOHOMUYECKUX PopMayulL:

- MEpBOOBITHOOOIIIMHHAS,

- paboBnajenbuecKas,

- (peonanpHas,

- KanuTanucTuyeckas (OypKyasHas),

- KOMMYHUCTUYECKASI.

Tem w3 HUX, KOTOpble OBLIM KJIAacCOBbIMH (paboOBIaJECIbUECKOM,
(deonaNbHOM, KalWUTAaJTUCTUYECKOM M MEepBOM CTaAuM KOMMYHUCTHYECKOU
dbopmaiuu - couruanTu3My), COOTBETCTBOBAJI CBOM UCTOPUUECKHUI TUI TOCYapCTBa:
paboBiaaenbueckuii, (¢GeoanbHbIi, KanmuTaaucThuyeckuil (OypKyasHbll) U
cormanuctuyeckuit. Ilepexoq OT OAHOTO HMCTOPUYECKOTO THUMAa TOCYAapCcTBa K
JPYroMy OCYIIECTBIISIETCS B XOJ€¢ COIMAJbHOM PEBOJIONHMH, OOBEKTUBHOM
OCHOBOU KOTOPOU CITy>KaT MPOTUBOPEUUs], KOHPIUKT MEKITY TPOU3BOICTBEHHBIMU
CUJIaMU U OTHOIIICHUSIMH.

B cBoeit ocHOBe @opmayuonHwviti nooxo0 K TUIIOJIOTUU TOCYJIapcTBa
PacKpbIBaeT Ty 3aKOHOMEPHOCTh, YTO TOCYJapCTBa, Oa3UPYIOIIMECS HA OJHOM U
TOM K€ THUIE SKOHOMHUYECKON CTPYKTYphl OOIIECTBa, OOJAJAIOT XapaKTEPHBIM
Ha0OpoM OOIMX NPU3HAKOB (TOCyAapCcTBa, HE3aBUCUMO OT BpPEMEHU HX
CYILIECTBOBAHMS M MECTa JUCIOKAIMM, OCHOBAaHHBIC HA OJIHOM U TOM € THIIE

6a3uca, OyJyT OJHOTHUITHBI B CBOMX MPUHITUIINATBLHBIX XapaKTEPUCTUKAX).
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Bmecre ¢ Tem B yueOHON nuTepaType oOpaliaercs BHUMaHUE W Ha psif
HEJIOCTaTKOB (POPMALIMOHHOTO MOJXOJAa Kak cleAcTBHE ero jgorMarusauuu. K
TaKUM HEJI0CTaTKaM, B YACTHOCTH, OTHOCST:

- OJHOJMHEWHOCTb B  TPAKTOBKE  HMCTOPUYECKOTO  pPa3BUTHS
roCyJapCTBEHHOCTH KaK MEXaHMYECKOW CMEHBl OJHOrO0 HCTOPUYECKOrO THUIIa
rocygapcrBa JpyruM (4TO HE OTBEYAET pPEAJIbHOMY XOAY HCTOPUH C €ro
MHOrooOpa3ueM myTed U (GopM rocylapCTBEHHOIO Pa3BUTHS, C LUKINYHOCTHIO
3TOr0 Pa3BUTHUSA, BO3MOYKHOCTBIO BO3BPAaTHBIX IPOLIECCOB IMPU CMEHE THUIIOB
roCyJ1IapCTB);

- WUTHOPUPOBAHUE Aa3MaTCKOrO CHocoda MpOU3BOJCTBA, A KOTOPOTO
XapaKTEpHbI: a) OOUIECTBEHHAs: COOCTBEHHOCTh HA 3€MJII0 M KOJIJIEKTUBHBIA TPY/I;
0) TrocymapcTBeHHas COOCTBEHHOCTb Ha  CpEICTBAa IMPOU3BOJACTBA;  B)
TOCIOACTBYIOUIMI KJIacC B JIMIE UYWHOBHUYECTBA, JJII KOTOPOTO OCHOBHOM
«COOCTBEHHOCTBIO» SIBIISIETCA BJIACTb.

- JICJICHWE MCTOPUYECKUX THUIIOB TOCYAAapCTBa Ha JKCILTyaTaTOPCKHUE -
paboBiiafienbueckuii, (eoganbHbId, Oyp>Kya3HbId M AHTUAIKCILTyaTaTOPCKUW -
COLIMATMCTUYCCKUM;

- yMaJ€HHE POJH KYJbTYpPHO-AYXOBHOH >KM3HU OOUIECTBA B Pa3BUTHUU U
TUIOJIOTUU  TOCYJApCTBEHHOCTH, €€ OrpaHuYeHHEe KpyroM TeX HJEH,
NPEJICTaBICHUI U LIEGHHOCTEH, KOTOphIE OTPaXKarOT UHTEPECHl AHTArOHUCTUYECKUX
KJIACCOB.

B ocHOBe yusunuzayuonnoco nooxooa NEXUT TMOHATHE «ITUBHIIM3ALUSY (OT
aat. Civilis - rpaxkmanckmii). CaMO 3TO MOHSATHE XapaKTEPH3YETCS IO-Pa3HOMY.
Hampumep, mnpod. A.b. BenrepoB ompezaenser IUMBWIM3ALMIO  Kak
«COLMOKYJIBTYPHYIO ~ CHCTEMY,  OOECIIEUMBAIOLIYI0  BBICOKYIO  CTEIEHb
mubdepeHunanud  KU3HEAEATEIbHOCTH B COOTBETCTBUM C MNOTPEOHOCTSIMU
CJIOKHOTO, pa3BUTOrO OOIIECTBA M BMECTE€ C TEM MOJACPKUBAIOIIYIO €ro
HEOOXOUMYI0O HMHTETPAllMI0 uYepe3 CO3JaHHE  PETyJIUpPYyEeMbIX  JTyXOBHO-

KYJIBTYPHBIX (DAKTOPOB M HEOOXOIMMON MEpapXHMHU CTPYKTYp U IeHHocTein®. B

39 Benrepos A. b. Teopus rocyapcTsa u npasa: yueOHHUK. 8-¢ usl., crep. Mocksa. Omera-JI. 2011. 607 c.
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npolecce ASsITeIbHOCTH YEJIOBEK CO37aeT Kak OOBEKThI MaTepUATbHON KYJIbTYPHI,
TaKk ¥ JyXOBHBIC IICHHOCTH. B TOM umWcie W Takwe IEHHOCTH, KaK IMpaBoO M
rocynapctBo. C stux nosunuii B.H. IlportacoB ompenensier yusunuzayuioo Kak
CBOCOOpa3HYyI0 M IIEJOCTHYID COBOKYITHOCTh (CHCTEMY) MAaTE€pPHAIBHBIX W
JTYXOBHBIX IIEHHOCTEH, OOCECICUMBAMOIIYI0 YCTOWYMBOE (PYHKIIMOHUPOBAHUE
OOIIECTBA M KM3HEIEATENLHOCTE YenoBeka’’,

OCHOBHBIE TPUHIUIBI W TOAXOABl B W3YUYEHWHW HUCTOPHH MPH ITOMOIIU
MOHSATUSA «UMBUIU3alUs» paspadoTansl ApHoibaoMm [[xozepom ToitnOou (1889-
1975 rr.) B tpyne «lloctmxenune Mcropum» («A Study of History»). Pazmuune
IIUBUJIA3AINH, KaK [oJIarajl aBTop, 3aKIF0YAeTCs B 00pa3e MBIIIUICHUS, PEITUTHA. A
HaUMCHBIIICC 3HAUCHUE HMECT Treorpapuveckuii (GakTop W MPHUHAIICKHOCTD
HaceJIeHUs K TOH MM UHOM pace?l,

ToitHOM BBIIENTWI B MHUPOBOM HMCTOPUU JBAJIATh OJIHY LMBUJIU3AIUIO:
CTUIICTCKYIO, KHTAWCKYI0, 3amaJHylo, [PaBOCIABHYIO, JaJIbHEBOCTOUHYIO,
apaOCKyr0, MPAaHCKYI0, CHPHUICKYIO, MEKCHKAHCKYIO W JIp., W TIPOBEJN, TaKUM
o0pa3zoMm, CBOe0Opa3HyI0 TUIOJIOTHIO OOIIECTBa, HE CTaBs Mepes cOO0M OTAeIbLHON
3a]]a4M MMPOU3BOIUTH HAa 3TOW OCHOBE THUIIOJIOTHIO TOCYIapCTBA.

Husunuzayuonnvlii.  no0xo0 K TUNOJOTHH TOCYIapCcTBa  SIBIISETCS
NIEPCIICKTHBHBIM M Pa3BUBAIOIIUMCS, YeM M OOBSACHACTCS OTCYTCTBHE B YUCOHOMH
JUTEepaType YETKOTO JENCHUS TOCYJapCTB Ha THUMBI MO ATOMY KpuUTepuio. B
OCHOBHOM, Ha3bIBAIOTCS JIMIIL MIPUHIIMITEI TAKOTO Mmoaxoaa. Tak, nmpod. Benrepos,
TJIABHOM OCOOEHHOCTHIO ITUBUIIM3AIMOHHOTO MOX0/da CYMTACT TO, YTO «COTJIACHO
IIUBUJIM3AIMOHHON TEOPHWH, THII TOCYJapCTBA, €ro ColuajibHas TpPHUPOJA
ONPENCIAIOTCS B KOHEYHOM CYETE HE CTOJBKO OOBEKTHBHO-MAaTEpHUAIbHBIMHU,
CKOJIIBKO HJIEATbHO-TyXOBHBIMH, KyIbTYPHBIMU (pakTopamm»*?. OH BBIIENSAET TPU
BaYKHBIX TMPHUHIUIIA COOTHOIICHHS TOCYAapCTBA M JIYXOBHO-KYJbTYPHOH >KHU3HU

o011ecTBa;

40 Tporacos B.H. Teopus rocynapcTsa u npapa: yueOHUK U IPaKTHKYM i1 By30B. Mocksa. Msnatennctso FOpaidT.
2023. 455 c.

4 Toiin6bu A. JI. I[TocTuxkenune nucropuu: Kaura. Mocksa: Axagemudeckuii npoext. 2023. 798c.

42 Benrepos A. b. Teopus rocyaapcTsa M npasa: yueOHuk. 8-¢ usj., crep. Mocksa: Omera-JI. 2011. 607 c.
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-  CYWIHOCTb TOCYAapCTBa  OMNpEHENseTCs HE  TOJbKO  peaJbHO
CYLIECTBYIOIIUM COOTHOIIEHUEM CHJ, HO TaKX€ HAKOIUIECHHBIMH B XOJ€
HUCTOPUYECKOrO0  Tpollecca M TepejaBaéMbIMU B paMKaxX  KYJbTYpbI
NPEICTaBICHUSIMH O MUPE, LICHHOCTAMHU, 00pa3liaMu OBEICHMUS;

- TOCYJApCTBEHHasl BJIACTh KaK IIEHTPAJIbHOE SIBIICHHE MHUpA TOJUTHUKHU
MOXET PacCCMaTPUBATHCA B TO K€ BpeMs KaK 4YaCTh MUPA KYJIbTYPHI;

- Pa3HOPOJIHOCTH KYJIBTYpP (BO BPEMEHHU U MPOCTPAHCTBE) MO3BOJISET MMOHSTD,
MOYEMY HEKOTOPbI€ THUIIBI TOCYJAPCTB, COOTBETCTBYIOUIME OJHUM YCIOBUSIM,
OCTaHABJIMBAJIMChH B CBOEM PA3BUTHUH B JPYTUX YCIOBHSIX.

Paznuunblie moaxo/s! K Ki1accuUKaIMy BUOB [IUBUIH3AIUN:

- V. Poctoy pa3zpaboran TEOpUIO «CTaauid SKOHOMHUYECKOTO pOCTa» U
KJIacCU(PUIIMPOBaNl ToCyJapcTBa Ha TPAAUIIMOHHOE OOIIECTBO, TMEPEXOIHOE
00111eCTBO, OOIIIECTBO, MEPEKUBAIOIIIEE MTPOIECC CABUIA, CO3PEBAIOIIECE OOIIECTBO,
0OIIECTBO BBICOKOTO YPOBHS IOTPEOJICHHUSI.

- A.b. BeHrepoB BbIAEHSIET NEPBUYHBIE U BTOPUYHBIE LIMBUJIU3AIUHU,
KOTOpBIE pa3lieJieHbl MO YPOBHIO MX OpraHuzanuu. l'ocymapcTBa MEpBUYHBIX
MBWIM3AIMKN (JIPEBHEETUTIETCKOM, IITYMEPCKON, acCUPO-BaBUIIOHCKOM, MPAHCKOM,
OMPMaHCKO#, CHaMCKOH, KXMEPCKO#, BBeTHAMCKOM, SITOHCKOM | JIp.) OTJIMYArOTC:

a) OrPOMHOM POJIbIO TOCyAapcTBa Kak OOBEIUHSIONIEH U OpraHU3YoIIei

CUJIBI,
0) COeIMHEHUEM TOCYIapCTBA C PEIUTHEN.
Bo BTOPUYHBIX LUBUJIN3ALUASAX (3amaIHOEBPOIIEUCKOMH,
CEBEPOAMEPUKAHCKOU, BOCTOYHOEBPOIEHUCKOU, JTATUHOAMEPUKAHCKOU,

OyIIMACKON U Ap.) MPOSBUIOCH OTYETIMBOE Pa3IMUYUE MEXKIYy rOCyaapCTBEHHOU
BJIACTHIO U KYJbTYPHO-PEIUTUO3HBIM KOMIIJIEKCOM.

[{MBUIM3AIIMOHHBIN TIOAXOJ] TO3BOJIIET OOBSICHUTH MHOTOBAPUAHTHOCTH
HUCTOPUYECKUX THUIIOB TOCYAapCTB M IIpaBa, HO OTCYTCTBUE€ YETKOCTU B
0003HaUEHNN KPUTEPUEB KiacCU(UKAIMI OCIOXKHSIET €ero Bocmpusarue. B
JUTEPATYpE CIIPaBEAJINBO OTMeYaeTcs, 4TO OCHOBHOE OTJINYHE

OHMBUIM3AalIMOHHOTO IIOoAXO0Ja OT (bOpMaHHOHHOFO COCTOUT B BO3MOXKHOCTH
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PACKpBITh pa3BUTHE OOIIECTBA U TOCYJAPCTBEHHOCTH 4Yepe3 YeJIOBEKa, Yepe3 €ro
MpEeACTaBICHUs] O IIEHHOCTAX M IEIsIX ero coOcTBeHHOW naestenbHocTH (B.H.

Xpomanok)*®.

3. CooTHomenne Tuna u Gopmbl rocyaapcraa

C oaHOI CTOPOHBI, TOCYIapCTBa KaXKJOTO TUIA 00JIEKAIOTCS BO MHOXKECTBO
dbopMm - B paMKax OJHOTO UCTOPUYECKOTO TUIA BCTPEUAIOTCS pa3iudHble (POPMBI
rocygapcrBa. B wacTHocTH, 1uisi paOOBIaAeIbueCKOro THUIMA ObUIM XapaKTEpHbI
MOHapxuu (JIpeBHEBOCTOUHbIE necnoTuu - Erumer, BaBuion, Accupus, Kurai,
Wunusi, Pumckas umiepusi) U pecrnyOuKd (apuCTOKpaTHUYECKUE, HalpuMep
Pumckas B nepuos ¢ VI o I B. 10 H.3., U AeMokpaTtuueckue, Hanpumep AdUHCKOE
rocyAapcTBoO); st GeonabHOTO THIA - MOHApXUH (paHHedeoaalIbHAs, MOHAPXUS
nepuoAa  (deomanpbHOM  pa3IpoOOJICHHOCTH, COCJIOBHO-TIPE/ICTAaBUTEIbHAS,

abcoJiioTHas) U ropojickue pecnyonuku (Benenus, ['enys, @nopennus, HoBropog,

[IckoB u aAp.); nns OypKya3HOro THIIA - JIEMOKPATUYECKHUE PECIyOInKU
(mapiamMeHTCKHE,  MPE3UJEHTCKUE,  CMENIaHHbIE) W KOHCTUTYIMOHHBIE
(OrpaHMYEHHbIE) MOHAPXWHU; JJIA COLMAIMCTAYECKOro Tuma - [laprkckas

KommyHna, coBeTckue pecnyOauKu U pecnyOIuKy HapOIHOM JEMOKPATHUH.

C npyrod CTOpPOHBI, TOCYAapCTBa OIPEAEIEHHOTO HCTOPUYECKOTO THIIA
UMEIOT HEKOTOpbIE (POPMBI, MPUCYIIHE TOJBbKO WM. Tak, Hampumep, COCIOBHO-
Ipe/CTaBUTENIbHAs MOHApXUsl €CTh NPUHAJUIEKHOCTh TOJBKO (PEoabHOTO
roCyJlapCTBa B M3BECTHBIA NEPUOJ €r0 Pa3BUTHA, a MapJIAMEHTCKAas MOHApXus U
JEMOKPATUYECKas pecry0inka CBOWCTBEHHBI KalUTaJIUCTUIECKOMY
(Oypxya3HOMy) TUITYy rocyAapcTBa. ['ocyqapcTBa Kakoro JaHHOTO TUIIA HE MOTYT
BOIUIOLIATHCS B JIIOObIE (POPMBI, T.€. U B TaKUe€, KOTOPbIE SBHO MPOTHUBOpPEUYAT UX
CONEP)KAHMID W HE COOTBETCTBYIOT MX JKOHOMMYECKOM OCHOBE. Hemnb3s

NpeACTaBUTh ce0e paboBiIajiesibueckoe TocylIapcTBO B (opMe OrpaHUYCHHOU

43 Xponantok B. H. Teopus rocynapcTea u npasa: yueOHUK. 5-€ uz ., crep. Mocksa: Omera-JI. 2011. 323 c.
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MOHApXUnun HJIN ,Z[CMOKpaTI/I‘IeCKOﬁ peCHy6JII/IKI/I C 06H16H8.III/IOH3HLHLIMI/I

MpCaACTaBUTCIAbHBIMHA YUPCKIACHUAMMU.

Konkpetnast popma rocyaapcta npeaonpeaesieTcs MCTOPUYECKUM TUIIOM

rocynapctBa. Ho, kpoMe 3TOro, oHa 3aBUCUT U OT APYTUX (aKTOPOB:
1) ypOoBHSI 5KOHOMHYECKOTO Pa3BUTHS OOIIECTBA;
2) COOTHOIIEHUS KJIACCOBBIX CHUJ;
3) HCTOPHUKO-HAIMOHATIBHBIX U KYJIbTYPHBIX TPaJIUIIHH;
4) MEeXTyHApOIHOM OOCTAHOBKH U T.1I.

@daxkTophl, KOTOpbIE OOYCIOBIMBAIOT pa3HOOOpa3He TroCyJapCTBEHHBIX
¢dbopM, MOryT OBITH pazIUYHBIMU. B 11€eJI0M OHM CBOJSATCS K KOHKPETHOCTH,
WHANBUAYAIBHOCTH OOBEKTHBHBIX YCIOBHH, B KOTOPBIX OCYIIECTBISETCS
ylpaBjeHHe OOLIECTBOM B TeX WIM HHBIX cTpaHax. [lockosbKky Kaxaoe
TOCyZIapCTBO Pa3BUBACTCS B CHEHMU(PUICCKUX KOHKPETHBIX YCIOBHUSX, OHO MMEET
cBoeoOpa3Hble monutuyeckue popmbl. Crie10BaTENbHO, TUIL U (POpMaA rOCY1apCTBA
COOTHOCATCS Kak cojepxaHue U (opma, rie ONpeAessiollyl0 pOjb HIPaET,

€CTEeCTBEHHO, COJIepKaHue (T.€. TUII TOCYIapCTBa).

I'naBa 6. Mexanusm rocyagapcrsa
1. IloHsiTHE ¥ OCHOBHBIC YePThI MEXaHU3MA rOCy1apCcTBA
bazoBoii cTpykTypoil, 6€3 KOTOpOH HEBO3MOXHO MPEACTABUTH IPOIIECC
peasninzanuu (yHKIMM TocynapcTBa sSBISETCS MEXaHu3M rocyaapctsa. iMeHHO oH
[IO3BOJIIET CTaTh TOCYAApCTBY JKUBBIM OpPraHM3MOM, a HE€ 3acCThIBLIEH
KOHCTUTYLIMOHHOM KOHCTPYKLIHMEH, KOTOPBIM pPa3BUBACTCSA, JBOJIOLHUOHUPYET,
uHorga Ooneer W Jaxe paspymaercs. llpencraBisiercs O4YeHb TOYHBIM

COIIOCTAaBJICHUEC MCEXaHHU3Ma ToCyJapCtBa C ((FOC}’JI&pCTBCHHOﬁ M&HlPIHOﬁ)),
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koTopoe Obu10 Boickazano B.C. Hepcecsauuem®. Tonbko (QyHKIMOHUPYET OHA HE
M0 3aKOHAM MEXaHUKH, a [0 3aKOHAM U MOTPEOHOCTSAM COIMyMa, Ha OCHOBE IpaBa,
CBOOO/IbI U CIIPABEIJIMBOCTH.

Hcnonb30BaHrMEe NPaBOBOM KATETOPUU «MEXAHU3M TOCYJIApCTB» B TEOPHUH
rocyJlapcTBa M IMpaBa, POCCUUCKON HOPUANYECKON JOKTPUHE XAPAKTEPHO TOJIBKO
JUIS COBETCKOT'O M COBPEMEHHOT'O MCTOPUUECKUX ATANOB. TpaguiMOHHO MEXaHU3M
rocyJapCcTBa MOHUMAJICS U UHTEPIPETUPOBAIICA KAaK «TOCYAAPCTBEHHBIN aIapar.
dakThyeckn B yYeOHHMKAX II0 TEOPUU TOCYIapCTBA W TIpaBa 3TH TEPMHUHBI
UCIIOJB30BAINCh W JO CHUX TIOp HCHOJB3YIOTCS KaK CHHOHHMBI, YHCTO
MEXaHUYECKHU 3aMEHss OJUH Apyroro. Cam ke TEPMUH «MEXaHU3M TOCYyJapCTBa»
Yalie MCHOJIb30BAJICA JJISl BBISIBIICHUS 1I€JIOCTHOCTH, MEPAPXUUYHOCTU CHUCTEMBI
roCyJJapCTBEHHBIX OPraHOB. My, mpuMeHssl TEPMUH «TOCYAapCTBEHHBIN anmapar)
Y4E€HBbIE MMOHUMAIN CUCTEMY TOCYJapCTBEHHBIX OPTaHOB B CTaTHKE, & UCIIOIb3Ys
«MEXaHU3M TOCyAapCTBa» OTPAKAIU TY K€ CUCTEMY TOCYJIaPCTBEHHBIX CTPYKTYP B
JTMHAMUKE, B poliecce GyHKIIMOHUPOBAHUS.

CnupunonoB JI.U. moaxomut KpaiiHe YHpOIIEHHO, 0003HA4ash MEXaHU3M
rocyJapcTsa Kak CHCTeMy TrocyaapcTtBeHHeIX opranos®. B.C. Hepcecsniy
ONpeNesyl MEXaHU3M TOCyAapCcTBa KaK CHUCTEMY OpPraHOB, YUYPEXKICHUU W
JIOJDKHOCTHBIX JIUI, KOTOPbhI€ B YCTAHOBJIEHHOM IPABOBOM TMOPSAKE HAJCJICHbI
rOCyJapCTBEHHO-BIACTHBIMU  TMOJHOMOYMSIMH M pealm3yloT  (QyHKIuu
rocygmapcta’. OH OTCTamBaJd TOYKY 3PEHHS, 4YTO MEXaHU3M TI'OCYJapcTBa
BBICTYNAET MHCTUTYLIUOHAIBHON CUCTEMOM CYIIHOCTH TOCYIapCTBA.

I[Io muenutro M.H. Mapuenko, M.M. baltnHa DOHATUS MEXaHU3M
rocyJIapcTBa U rOCyAapCTBEHHBIN ammapar sBsSIOTCS UISHTUYHBIMU, T.K., 10 CYTH,
MPECTABIISIOT COOOM CUCTEMY TOCYIapCTBEHHBIX OPraHOB, TOCPEACTBOM KOTOPBIX

OCYLIECTBIIAIOTCA 3amaud M (QyHKmuM rocymapcrsa’®’. Droit ke mnosumu

4 Hepcecsaun B. C. O6wias Teopus IpaBa M roCyJapcTBa: y4eOHMK JUIsl CTYJEHTOB BBICHIUX Y4EOHBIX 3aBEICHMIA,
obydaromuxcs mo cnenuansHocTH «FOpucnpynennus». Mocksa: Hopma, Madpa-M. 2010. 547 c.

4 Cmupupmonos JI. M. Teopus rocymapctsa u mpasa: YueOHumk. Mocksa: M3a. rpymma «[Ipocmexry», ®upma
«[Capnapukay», 1996. 300 c.

46 Baiirun M. U. Bompocsl o6uieit Teopuu rocyaapersa u npasa. Caparos: Caparosckas roc. akai. npasa. 2006.

398 c.
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npuaepxkuBaercss U A.B. Manbko, apryMeHTUpys HaHHBIA IOJAXOH TEM, YTO
MMEHHO  TOCYHApCTBEHHBIE  OpraHbl  HEMOCPEICTBEHHO  OCYIIECTBISIIOT
rocyaapcTBeHHbie QyHKmun’e,

[IpakTuecku aHanoruyHoe onpeaesieHue npeacrapiieHo E.I. JIykessHOBOM,
KOTOpasi MOJ MEXaHM3MOM TOCynapcTBa IMOHUMAeT «BpIpakaronryro CymHOCTb
roCy/lapcTBa CUCTEMY TOCYAapCTBEHHBIX OPTaHOB, OCYIIECTBISIOMUX (PYHKINUU U
3aJa49u rocyapcTBan™,

Ps1 aBTOpOB pa3iensiin JaHHbIE KATETOPUH, UCXOS U3 00BEMA UMEIOIUXCS
y HHUX TOCYJapCTBEHHO-BJIACTHBIX IOJTHOMOYMN. Tak, MO TrOCyIapCTBEHHBIM
amnraparoM IIOHMMAETCid CHCTEMa OpPraHoOB, KOTOpPbIE HEMOCPEICTBEHHO
OCYILECTBIISIIOT YHPABIECHYECKYIO JEATENBHOCTh, & K MEXaHH3My TIOCYAapCTBa,
NOMMMO  COOCTBEHHO  TOCYJapCTBEHHOIO  ammapara, eme  OTHECEHbI
rOCYy/IapPCTBEHHBIE YUYPEKICHUS M OPraHU3alMH, BOOPYKECHHBIE CHIIbI, MO,
YTOJIOBHO-UCIIPABUTENBHBIE YUPEKIACHUS.

A.b. BenrepoB BooOIle HE KCIIONB3YET MOHSATHE MEXaHHW3Ma IOCYJIapCTBa,
BBIJICJISIT UCKITFOUMTEIBHO MHCTUTYT TOCYJAPCTBEHHOIO armapara, MOHUMas MOJ
HUM «CHUCTEMY TOCYJAapCTBEHHBIX OPTraHOB, B3aUMOCBSI3aHHBIX OOLIUMU
MPUHLIUIAMHU, €IUHCTBOM KOHEUHOW 1€ U B3aUMOJEHCTBUEM, HAJCICHHBIX
BJIACTHBIMM  TIOJIHOMOYMSAMH, a TaKXKe  paclojararolx  MAaTepHAIbHO-
TEXHUYECKMMH BO3MOKHOCTSAMHU JUISi  OCYLIECTBJIECHHS CBOUX  (DYHKIHII»®,
['ocynapcTBeHHbIE OpraHbl, Kak O(QUIMAIbHBIE MPEICTABUTENN TOCYJIapCTBa,
MMEIOT TIpaBO U3/laBaTh HOPMATUBHO-TIPaBOBbIE (00IIero xapakrepa) b0
WHUBUTyaJIbHbIE TIPABOBBIC aKThl (AKTHI MPUMEHEHHS TpaBa), 00s13aTeIbHbIC TS
ucronHeHus. [ rocymapcTBEHHOro —ammapara TpeOyloTcs — CIEeHHaIbHO

MTOATOTOBJICHHBIC KaJIpbl YNHOBHUKOB-YIIPABJICHIIEB, 00JaIal0MMUX HE0OX0IUMOM

KBanupukanuen u npodeccuonamusmomMm. Crol JtoaeH, 3aHATHIX HAa paboTe B

47 Mapuenxo M. H. Teopus rocyiapctsa 1 npapa. DJleMeHTapHbIH Kypc: yue6Hoe nocobue. 3-¢ u3jl., 101.- Mocksa:
Hopma: UTHOPA-M. 2025. 304 c.

48 Manbko A. B. Teopus rocyapcTsa M Ipapa: y4eOHUK JUls CTYJICHTOB BY30B, 00YYAIOMIMXCS O CIEUHAIBHOCTH
«Opucnpynernus». MacTHTYT rocymapcTsa u npasa Poccuiickoit akanemun Hayk CapaToBckuid Guiman; 4-e u3f.
— Mocksa: KHOPVYC. 2016. 400 c.

9 Jlykesanosa E. T. Teopus rocyapctsa u npasa: yue6nuk. Mocksa: Hopma, UH®PA-M. 2020. 230 c.
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anmapare TrocynapctBa © MNpodecCHOHANIbHO 3aHUMAIOIIMXCS  YIPABJICHUEM
OOIIIECTBEHHBIMU JIeJIaMU, ONPEIEISAIOT, Kak OIOPOKPATHIO.

CambpIiM  paclnpoOCTpaHEHHbIM TMOHMMAHHEM MEXaHM3Ma TOCyJapcTBa
BBICTYIIA€T BOCIIPUATHE €T0 KAK «COBOKYITHOCTU CPEACTB, C MOMOIIBI KOTOPBIX
OHO peamu3yeT CBOM 3agaud M (QyHKIUM». B KauecTBe TAaKOBBIX CPEICTB
OOJIBIIMHCTBO aBTOPOB HA3bIBAIOT FOCYJAPCTBEHHBIE OPraHbl U IOJKHOCTHBIX JIUII.

bonee mpaBuIbHOM M apryMEHTHPOBAHHOM NPEACTABISAETCS TOYKA 3PEHUS
Mopo3zoBoit JI.A., PasnoBa ®.M., TuxomupoBa IO.A., KOTOpblE OTCTaMBarOT
HIMPOKUI MOAXOJ] K MTOHMMAHUIO MEXaHW3Ma IOCYJIapCTBa, BBIBOMS €T0 JAJIEKO 3a
npeaensl TOJNIbKO TOCyIapCcTBEHHOrO ammapara. Tak, mo mHeHuo @.M. PasHosga,
KpOME€ «TOCYAapCTBEHHOIrO armapara» B MEXaHHU3M TocyaapcTBa (TO €CTh B
CUCTEMY CpEICTB, C MOMOIIBI KOTOPBIX TOCYAapCTBO PEAIU3OBHIBAET CBOMU
(GyHKIIMU) BXOJAT U TOCYAApPCTBEHHBIC MPEANPUSITHS, TOCYIapCTBEHHAs Ka3Ha,
BBIITYCK TOCYAapCTBEHHBIX OOJUTraIuid, 30J0TOM 3amac u T.1. [locaegHux HUKaK
HENb35 OTHECTU K rocydapcTBeHHbIM opraHam®’, FO.A. TUXOMHMpPOB JOMOJIHSIET U
TaKue KOMIIOHEHTBI, KaK MyOJMYHbIE CIYyKObl U KOPHOpalMH, MNPOLETypb
IPUHATHS TOCYIAPCTBEHHBIX PELIEHU, pecypcHoe obecreueHne’?,

[IpakTueckn aHaOrMYHAs TOYKa 3peHus BbIcKazaHa JI.A. Mopo3soBoi,
KOTOpass K MEXaHM3My TOCYyJapCTBa OTHOCHUT TOCYJAapCTBEHHBIE OpraHbl U
OpraHu3aluy, MyoJIMYHbIE CITYKObl, Kopropauuu (apmusi, noimius, noura, EQC,
["aznpom), COOCTBEHHO MPOLEAYPhl TMPUHSITUS TOCYJAPCTBEHHBIX PEIICHUN U
MaTepUasIbHBIE PECYpPChl, OOECHEUYMBAIOIIUE DPEATM3ALUI0 3a1a4 TOCYAapcTBa S,
JlauHbIil moaxoa OoJiee MPAaBUIBHO OTpakaeT caM T'OCY/IapCTBEHHBIN MPOIIECC, B
paMKax KOTOPOTO TOCYIApCTBEHHBIM amnmapaT BbICTYINAET JIMIIb OJHUM U3

9JICMCHTOB MCXaHN3Ma I'oCyaapCTBa, XO0TA U BCAYIINUM, HanoOoJIee 3HAYMMBIM.

%0 Komapos C. A., Manbko A. B. Teopus rocyaapcTsa 1 npasa: yuebHO-MeToquueckoe nocobue. Kpatkuii yueOHuk
Jutst By30B. Mocksa: Hopma, THOPA-M. 1999. 448 c.

51 Mopo3sosa JI. A. Teopus rocyaapcTsa M npaga: yueOHuUK. 4-¢ u3jl., nepepab. u gon. Mocksa: Dxemo. 2010. 510 c.
52 Pasnos ®. M. IIpaBoBoe rocyaapcTBO M COBPEMEHHBIH Mup. Accolualus opuadueckuii nentp. CaHKT-
ITerepOypr: FOpnanueckwii nenrp-Ilpecc. 2012. 173 c.

53 Tuxomupos IO. A. Teopus rocyapctsa u npaBa: ydeOHUK. 5-€ u3l., nepepab. u non. Mocksa: IOpaiit. 2023. 620
c.
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B kauectBe ocoOeHHOCTel MexaHu3Ma rocyaapctBa Paapko T.H. HazpiBaeT
CJIEYIOLIME: ATO NEIOCTHAsl CIOKHAsi MHOTOOOpa3Hasi Mepapxuyeckass cCUcTema
rOCYJJapCTBEHHBIX OpPraHOB M OpraHu3aluid ¢ €AUHBIMU  TPUHIUIIAMU,
NEPBUYHBIMU €€ AIIEMEHTaMH BBICTYNAIOT COOCTBEHHO T'OCYIAapCTBEHHbBIE OPraHbI
U OpraHu3alii, MEXaHW3M CIIYKUT CPEJCTBOM OCYIIECTBJICHUS LIeJIeM W 3aaad,
11 KOTOPOTO MCIIOIB3yET OPYAHs IIPUHYKICHHU .

OTxox TONBKO JHUIIL OT WHCTUTYUMOHHOW HWHTEPIPETAlUH MEXAaHU3Ma
rocygapctBa xapakteped u g Ceipeix B.M., koTopple 0003Ha4aeT €ro Kak
«CII0)KHOE CHUCTEMHOE 00pa3oBaHME, COCTOSAIIEE HE TOJIBKO U3 TOCYAapCTBEHHBIX
OPraHoB, HO M HX CBs3el»°*. DPPEKTUBHOCTL €ro (PyHKIMOHMPOBAHUS 3aBHCHT
HCKJIIOYUTEIBLHO OT HAJIMYUS TOTO WM MHOTO CIOCOo0a COIIaCOBaHUS JIEMEHTOB
roCyJJapCTBEHHOTO MeXaHu3Ma: 1) cocpemoTodeHHe BCEWd MOIHOTHI BIACTH B PyKax
OJTHOTO JUIla; 2) pa3lieieHuE BJIACTE Ha 3aKOHOJATEIbHYIO, UCHOIHUTEIBHYIO U
CyneOHyt0; 3) OpraHu3alMi0 OpPraHOB TOCY/IapCTBa, OCHOBAHHYIO HAa MPHUHIIMIIAX
JEMOKPATHYECKOTO LIEHTPAIIN3MA.

Takum 00pa3oM, MeXaHM3M TOCYJapCTBa MOXHO ONPENEIUTh, Kak
LEITOCTHYIO, B3aMMOCBSI3aHHYIO CUCTEMY OT/EJIbHBIX AJIEMEHTOB,
rOCYJIapCTBEHHBIX OPraHOB, YUPEKIACHUNW M OpraHu3anuii, 00JIaalollyl0 PsIoM
rapaMeTpoB U MPUHIIUIIOB, KOTOpas HalleJieHa Ha oOecreueHue HOPMaJIbHOTO U
¢ pexTuBHOTO (QYHKIIMOHUPOBAHUS TOCYAApCTBA, HA PeAIU3AIMI0 TTOCTABICHHBIX

eyiei v 3aj1ad.

2. CTpyKTypa MexaHu3Ma rocyiapcraa
MexaHusM rocyaapcTBa CIeQyeT paccMaTpUBaTh KaK B3aMMOCBA3aHHYIO
CUCTEMY CIIEAYIOIINX JIEMEHTOB:
- T'ocynapcTBeHHBIN anmapar WIM CUCTEMa TOCYAapCTBEHHBIX OPTraHOB,
CO3/IaHHBIX M (YHKIIMOHUPYIOIIMX Ha 3aKOHOJIATEJIbHOW OCHOBE, OTPaKaroIIUX

HOTp€6HOCTI/I HCTOPHUYCCKOI'O, IIOJUTHYCCKOIO H COOHAJIIBHO-3KOHOMHYCCKOI'O

% Crpippix B. M. Teopus rocyaapcTBa M IIpaBa: Y4eOHMK JUIs CTYIEHTOB BBICIIMX Yy4eOHBIX 3aBeJICHHIA,
00ydJarouxcs Mo HarmpasieHHio noarotoBku IOpucnpynennus u cneuuainbHoct «fOpucnpynenuus». 6-e usf.,
nepepad. u gon. Mocksa: FOctunmudpopm. 2012. 703 c.
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pazButusi oOmectBa. OH  BBICTYNA€T CUCTEMHO-CTPYKTYPHBIM — 3JIEMEHTOM
MEXaHu3Ma TOCyAapcTBa, (paKTHUUECKH CKeleToM Wiau kapkacoMm. Cama cucrtema
TOCY/IapCTBEHHBIX OPTraHOB HE MOXET OBbITh 3acTHIBIICH, a JOJDKHA OBITh
MHOTOBapuaHTHOW. IlpuHumMn  pa3geneHus  BiacTe  JUIIb  OJHA U3
KOHCTPYKTHUBHBIX OCOOCHHOCTEH rocymapcTBeHHoro ammapara. OH Bcerjga HOCUT
HAI[MOHAJIbHO-TOCYIapCTBEHHBIN XapaKTep.

- MexaHu3M rocy1apctBa COCTOUT TaKXKe U3 CIEIHAIBHO MOATOTOBICHHBIX,
npo(ecCHOHANBHBIX  YNPaBJICHIIEB,  JIOJACH,  CIOCOOHBIX  OCYIIECTBISITH
3aKOHOTBOPYECKHE, MCIOJHUTEIbHBIC, HAI30pHBIE U OXpPAHUTEIbHBIE (DYHKIUU.
HNx Bcex 0ObEOUHSET HAIUYME CTaTyca JOJDKHOCTHOIO JIMLA W HaJeJeHUE
COOTBETCTBEHHO HAOOPOM BIACTHBIX KOMIIETCHIIHIA.

- Hanuuue cnoxHOM cHCTeMbl BHYTPEHHHUX CBSI3€M MEXKIY CTPYKTYPHBIMU
JJIEMEHTAaMU MEXaHu3Ma, 0e3 CyIIeCTBOBAaHUS KOTOPBIX TOCYAapCTBEHHBIN
anmapar Kak IeJOCTHas MalllhHa He crnocoOHa pabortaTe. JlaHHBIE CBS3H
00yCIOBJIEHBI CyOOpAMHAIIMEN TOCYJapCTBEHHBIX OPIaHOB, UX HUEPApXUYHOCTHIO,
ONEpPaTHUBHOCTHIO  TPU  TPUHATHU  PEIIEHHWH H  CaMOCTOSITENbHOCTHIO,
npeo0IalaHieM IIEHTPATU30BaAHHbBIX WIIN JEIEHTPATM30BaHHBIX Havyasl. OT Takoro,
KaK peajbHO CTPOUTHCS CHCTEMA BJIACTH W MOJAYMHEHUS, UCIIOIIHEHNE TIOPYUYEHUI
¥ KOMIIETCHIIUN 3aBUCUT BECh PE3ybTaT (PYHKIIMOHUPOBAHUS BIACTH.

- Mexanu3m rocygapcrsa — 3TO HE TOJIbKO KOHCTPYKILIMS, 3TO €€ U KUBOW,
MOCTOSTHHO HM3MEHSIOLIUICS TMPOLECC TOCYAapCTBEHHO-YIPABICHYECKON JKU3HH.
[ToaTOMy Ba)XKHO YYMTHIBaTH €ro (POPMBI M TPOLEAYpPHI pealn3alii, KOTOphIe
MO/IBEP>KEHBI BO3JICHCTBUIO MHOXKECTBA (DAKTOPOB CyOBEKTUBHBIX U OO BbEKTHUBHBIX.

- B mexaHu3Mm rocynapctBa Takke BXOJSAT, OMHUMO CJIOKHOW CHCTEMBI
rOCyJIapCTBEHHBIX OPTaHOB, TOCYAAPCTBEHHbIE TMPEANPHUATUS U YUPEIKICHUS,
KOTOpBIC HAXOMATCS B TECHOW B3aMMOCBS3M U B3aUMOJCHCTBUM JUIS peaau3aliuu
GbyHKUMNA rocygapcTBa.

OOmen3BecTHO, YTO TOCYJIAapCTBEHHBIE YUPEXKACHUS HE 001aaaroT
NpU3HAKaMU TOCYAApCTBEHHBIX OpPraHOB, HO OHH CO3JaHbl M BBITIOJTHSIOT

KOHKPECTHO-TIPAKTUYICCKYIO  ACATCIIbBHOCTL JJIA  pCaJIn3alliu  OIIPCACIICHHBIX
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¢bynkumii rocynapcrtsa. OHM UMEIOT YETKO 0003HAYEHHYIO cepy NeaTeNbHOCTH:
yueOHYI0, Hay4YHYI0 WIM MHYI0, KOTOpas OCYIIECTBISAECTCS UMHU IOJ KOHTPOJIEM
rOCyJIapCTBEHHBIX OpraHoB. B 3aBucuMocTH 0T cdep TrocyaapcTBEHHOU
JESATENBPHOCTH X KIACCU(UIUPYIOT Ha JIBa BHUJIA: TOCYIaPCTBEHHBIE YUPEKICHUS,
OCYIIECTBISIONIUE OXPaHUTENbHbIE (YHKIHH (BOOPYKCHHBIC CHJIbI, MOJIUIUA,
CHEICTY>KObI, TEHUTEHIMAPHbIE YUYPESXKICHUS W Jp.) U  peau3yIolue
PKOHOMHUYECKHE, COIlMallbHble, 0O0pa3oBaTelbHbIE M KYJbTYpPHBIE 3aJauu
(rocynapCTBEHHBIE PEANPUATUS U YUPEKIACHUS).

- 3a paMKaMU TOCYJapCTBEHHOIO ammapara OCTaeTCcsl CUCTEMa MECTHOIO
camoynpasyieHusi. dakTHuecku HaHHBIE CTPYKTYPhI HAENIEHBl ONPEICICHHBIMU
rOCy/IapCTBEHHO-BIACTHHIMU KOMIIETCHIIMSIME U BBITOJTHSIOT pabOThl, KOTOPHIC
TaK)K€ HalleJIeHbl Ha pEelleHHEe OCHOBHBIX LieJell M 3amay rocyaapcrBa. OmHako,
KOHCTUTYIIMOHHBIE TIOJIOKEHUS HE OTHOCAT OPTaHbl MECTHOTO CaMOYIPAaBICHUS K
CTPYKType TOCYJapCTBEHHBIX OpraHOB. Bo3HHMKaeT sBHas KOUIM3US W
npotuBopeure. bbuio Obl HEMpaBWIBHBIM BBIBOAUTH CTPYKTYPY MECTHOIO
CaMOYMIpAaBICHUS 3a MEXaHMW3M TOCYJapCcTBa, CUMTAs HX CHEHUPUICCKUMU
CTPYKTYpaMHU C JI€JIETUPOBAHHBIMU ITOJIHOMOYUSIMHU.

- O06s13aTebHBIM COCTABHBIM DJIEMEHTOM MEXaHHW3Ma rOCyJapCTBa JOJKHBI
BBICTYIIATh MPUHIIUIIBI €0 OpraHu3ali U QYHKIMOHUPOBAHUS, B3aUMOICHCTBUS
Bcex cTpykTyp. [IpeacraBisiercss HEBEpPHBIM UX OTOXJIECTBIATH UCKIIOUYUTEIBHO C
MPUHIIMIIAMA OPTaHU3AIMA U JIEATEIHHOCTH TOJBKO OPraHOB TOCYJAapCTBEHHOMN
BJIACTH, T.K. HEOOXOJUMO paccMaTpuBaTh OoJiee MmIMpoKue cBsi3u. Boobmie Ha
Ka)KJIOM HCTOPUYECKOM 3Talle Pa3BUTHUS FOCYIapCTBEHHBIX MOJIENEN MpeodIajatoT
T€ WJINA WHBIE KOHCTPYKTHUBHBIE TPUHITUIIBI, YTO BIIOJIHE OOBEKTUBHO 3aKOHOMEPHO.
OHM BappUpYIOTCS OT CHCTEMbl HACJIEJCTBEHHOW OpraHu3alMd JABOPIOBO-
BOTYMHHOM CHCTEMBI YNpaBICHUS, MECTHHYECTBA, MPHUKA3HOTO, CIYyXKEOHOTO U
OIOPOKPATHYECKOTO, AJIUTAPHOTO TMPHUHIUIIOB 0 CHUCTEMBI «TOCYIapCTBEHHBIX
MeHe/KepoB».  JlaHHble  NPUHIUIOBL  JIeKaT B OCHOBE HE  TOJBKO
WHCTUTYIIMOHATLHOW OCHOBBI MEXaHW3Ma TOCYJapCTBa, HO U BIUAIOT HAa XapakTep

BCEX CKJIAJIBIBAIOIINXCS BHYTPEHHHUX CBSA3EH U OTHOLICHUU IO PeaU3alMu L e
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W 3amad rocygapctBa. OHU HOCAT Oouibllle OOBEKTHBHBIM XapakTep, T.K.
bopMHpYIOTCA O KOHKPETHO-UCTOPUUECKHUE, MOIUTHUYECKUE M HAIMOHAJIbHBIC
ycioBust  ans  Haubonee a¢@deKTuBHOrO  (YHKIMOHMPOBAHHMS  MEXaHH3Ma
rocygapctBa. Cpean COBPEMEHHBIX OCHOBOIIOJATalOlMX MPUHIHUIIOB MOXKHO
Ha3BaTb: IPUHLHUIN IIUPOKOrO0 MPEACTABUTEILCTBA HWHTEPECOB  TIPAXKIAH,
JEMOKpaTU4ecKass M30MparTesibHas CUCTEMa, Pa3lelIeHHE BIACTEH, INIACHOCTh U
OTKPBITOCTh ~ CHUCTEMBI  YNpaBICHHUSA, YIPABICHUYECKUH MPOPECCHOHAIN3M,
3aKOHHOCTb M JE€MOKpaThu3M, CcyOopauHanusi OOIIeroCyJapCTBEHHBIX U
benepaTuBHBIX CTPYKTYD.

- Ilpomecc (QyHKIMOHUPOBAHHSA MEXaHU3Ma TOCYAapcTBA U  €ro
pe3yJIbTaTUBHBIC MApaMETpbl HAIPSAMYIO 3aBUCAT OT HAJIW4YKUS B TOCYHAAPCTBE
3¢ (EeKTUBHON CHCTEMBbI HAJ30PHO-KOHTPOJIUPYIOIIUX CTPYKTYp U HUX pabOTHI
Jaxe camas uacanbHas KOHCTPYKTHMBHAs CHUCTEMAa MEXaHU3Ma TOCYyHapCTBa HE
crocoOHa IIPEIOTBPATUTD YIIPAaBJICHYECKUE coou, KOPPYILIMOHHYO
COCTaBJIAIOIIYIO, cl1y>)keOHbIe 3710ynOoTpeOIIeHus, HEKOMIIETEHTHOCTh
rocciyamux. B MexaHnsMe rocygapcTsa M3Ha4albHO JOJDKHA INPEAIOIArarbes
YETKO OPraHW30BAaHHAs CUCTEMA KOHTPOJUPYIOIIUX WHCTAHLUN U COBOKYIIHOCTH
7 ()EKTUBHBIX MEp BO3JIEUCTBHS HA TOCYJaPCTBEHHBIE CTPYKTYPHI.

- B wmexaHu3Me rocyaapcTBa JOJDKHBI ObITh MPEICTAaBIEHbI M TaKHe
AJIEMEHTHI, KaK MOJMTUYECKHE MapTUM M OOIIeCTBEHHble OO0benuHeHus. OHH
ABJIAIOTCS  COCTAaBHBIM  3JIEMEHTOM BCEro Ipoiecca (PyHKIMOHHPOBAHUSA
rocynapcTBa. VX moquTH4ecKre MporpaMmbl HAPsIMyI0 OOYCJIOBIIEHBI LIETSIMU U
3aJlayaMy  ToCyAapcTBa Ha omnpeaesieHHoM Jtane. OHM  HMICOJIOTMYECKH U
HEIMOCPEJCTBEHHO BKIIIOUEHbI B Tpolecc (OpMYyJIMpOBaHUS U peau3aliu
¢yHkuii rocygapctBa. He BakHO, mapTokpaTHdecKas WM IUTIOpAIMCTUYECKas
MOJIeJIb  IOCYAapCTBa, TIOCYJApCTBEHHBIE  UYMHOBHUKU  HEIIOCPEICTBEHHO
aCCOIMUPYIOT €e0sl ¢ KOHKPETHOW MOJUTUYECKOW mapThell uiau oOIIeCTBEHHO-
MOJUTUYECKUMU  HMHTEpecaMH, YTO  OTpaXkaeTcs Ha  pe3yibrarax  HX

rOCyJAapCTBEHHOW JieaTeNbHOCTH. JlJig  peanu3al  HEKOTOpPbIX  (YyHKUUN
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rocyJapcTBa, Kak HalpuMep SKOJOTHYECKOH, pOJb U BIUSHUE OOIIECTBEHHBIX
opraHu3zaiuii ObIBaeT ropa3zo 0osiee 3HAUUMOM, YeM YIIPABICHYECKUE PhIYarH.

- Mexanu3m rocymapcTtBa  HENb3sl  OTPbIBATH  OT  MAaTepUAJIbHOU
COCTaBJISIOLIEH rocyaapcTaa. Hanuuue KaueCTBEHHO XOPOILIEro
rOCy/IlapCTBEHHOIO IUIaHAa WJIM TPOrpaMMbl €mE HE TapaHTHS JTOCTHXKEHUS
UCTUHHOE M OXXHUAAEMOTO pe3yibTara, Kak M Haiuyue MpodeccrnoHaTIbHbIX
yIPaBICHYECKUX KaJpoB. Bce CTpyKTypHBIE 3J€MEHThl MEXaHU3Ma CIIOCOOHBI
(G YHKIIMOHUPOBATH TOJILKO npu 3HAYUTEIBHOM rOCy/apCTBEHHOM
(bMHaHCUPOBAHUMU.

Takum o00pa3oM, CTpPyKTypa MEXaHM3Ma TOCYAapCTBa  BBICTYMHAaeT
IMHAMHYECKUM WHCTHUTYTOM, Ha KOTOpbIE€ OKa3bIBAIOT BJIHMSHHE MHOXXECTBO
COIIMAIbHBIX, TMOJUTHUYECKUX, IKOHOMHYECKHX M JaXe BHEIIHUX (HAKTOPOB.
Kaxapiif smeMeHT mnpucnocabiivBaeTcsi K HOBBIM MOTPEOHOCTSIM U YCIOBHUSIM
KU3HU, MEHSETCS €r0 KOHCTPYKIIUS U COJepIKAHHE.

OddekTuBHOCT MEXaHW3Ma TOCYJapCTBa MOXET OBITh 00yCIOBJICHA
HaJUYHEM CIIEAYIOIIHNX TapaMeTPOB:

- Ipeo0IalaHleM EHTPAIM30BAHHBIX WM JICIICHTPAIM30BaHHBIX METOJ/IOB
roCyIapCTBEHHOTO yIPABICHHUSI, C SBHBIM Mpeo0IaaHueM MepBoro;

- UYETKMM OpUAMYECKHM O(OPMIEHHEM CHCTEMBI TOCYJapCTBEHHOTO
VIPABJICHUS C ONPEACIICHHON KOMITETEHIIMEH, TpaBaMu U 00S3aHHOCTSIMU;

- palMOHAILHO-OPTaHU30BAHHOM CHUCTEMBI 3aHSITHS U CIIOCOOOB 3aMEIIECHUS
roCy/apCTBEHHBIX JOJDKHOCTEH. BbiOop e€ ompenensiercs He MACATUCTHUECKUMU
TEOPETHUUECKUMHU MOJICISIMUA, a KOHKPETHO-UCTOPUUECKUMHU, TMOJUTUIECKUMU
¢daxkTtopamu. Crenyer NpU3HATH, YTO OTH CHOCOOBI JOJDKHBI MEHATHCS,
ABOJTIOIMOHUPOBATh, COXPAHATh HAIMOHAJIBHBIE TPATUIIMKA U TOJIXOJBI. DTO HE
O3HAa4aeT, 4YTO, HAIpHUMEP, B POCCHIMCKOM TOCYIapCTBE MOXKET CYIIEeCTBOBATH
UCKITIOYUTENILHO  TOJNBKO  MPHUHIMI  «MECTHHUYECTBa»  TNPU  3aHATUH
rOCyJapCTBEHHOM JOHKHOCTH, HO W TOJHOCTHIO HE YUWUTHIBATh HAIMOHAIBHBIN

MCHTAJIUTET HECIIb34,
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- pas3fesnieHHe BEJOMCTB IO OTpacisiM YIPABJICHHS, YTO OOJEerdaer cam
MPOLIECC €T0 IEATETbHOCTH U KOHKPETH3aluu (QyHKIIHIM;

- HAJIMYME ONPEIEIICHHOW CUCTEMBI IPUHATHS PEIICHUN U UX UCIIOIHEHUS.
KecTko AUPEKTUBHBIN METOJ AOJKEH JOMYCKAThCS KaK MCKIIOYUTENbHBIA U MpU
HaJIMYUH ONPENEICHHON KPU3UMCHON moiauTudeckoil curyauuu. CBobOoma BbIOOpa
JEHCTBUI U OTpeieNieHHasi CAaMOCTOSITEIbHOCTh, 0€3yCIOBHO, IPEANIOUYTHTENbHEE;

- 3¢ dexTuBHAs cHUCTeMa KOHTPOJS M OTYETHOCTH 3a BCEMHU JJIEMEHTAMHU
MEXaHHW3Ma rocy1apCTBa;

- IIMPOKOE ydacThe OOIIECTBEHHOTO 3JeMEHTa Ha BCEX dTanax padoThl
MEXaHHU3Ma IoCyAapcTBa — OT IPUBJICYECHUSA HMX B I'OCYJAPCTBEHHBIN almapar,
00CYXJIeHHsI HACYIIHBIX LEJIeN U 3a/1a4, METOJIOB UX JIOCTHXKEHHMS, 10 HAPOAHOTO
KOHTPOJIS 32 MPABUIILHOM peanu3anueit QyHKIui;

- YETKO IOPHUJNYECKU 3aKPEIUICHHBIM CTaTyC TOCYJApPCTBEHHBIX CITyKalluX,
c 00bEeMOM TMpEAOCTAaBICHHBIX MM KOMIIETEHUUW, TMpUBUIETUd U  (hopm
OTBETCTBEHHOCTH;

- «3apaBas (hUHAHCOBas MOJMTHKA», Kak BepHO noameTwn b.H. Ynuepun,
0e3 KOTOpOM HEBO3MOXKEH MpOoIecC CO3JaHus M (PYHKIMOHUPOBAHUS BCEX
rOCYJAapCTBEHHBIX CTPYKTYp, MNPEANPUITHA W  YUPEKICHHM, pealn3aluu
rOCYJapCTBEHHBIX ITPOTPAMM;

- TPAaBUJIBHO OPTraHU30BAHHBIE CBA3M BJACTM W IOAYMHEHUS MEXAY
rOCyJAapCTBEHHBbIM amnmaparoM ©  oOmectBoM. CrenyeT MOMHHUTh, UTO
MOHUMAIOIUNA ¥ OJOOPSIIONINIT HapoJ TOJBKO MOXKET SBJISTHCA pPEabHOMN
HOJIIEPAKKOH JIF000r0 rocyAapCTBEHHOTO MEXaHU3Ma;

- MEXaHM3M TOCYHapCTBa CKJIAJbIBACTCS W3 BIACTHBIX PACHOPSHKEHUN H
JIEUCTBYIOIIEH 3aKOHOIaTeIbHOM 0a3bl. MIX KauecTBO, M caMoe riaBHOE, pe3yJIbTaT

pean3anu U €CThb JKHUBOM ImpouecC NOCTUKCHUSA IMMOCTABJICHHBIX 3a/a4.

3. MexaHu3M rocyaapcTBa u rocyIapcTBeHHbIN annapar
l'ocyoapcmeennsiii annapam npeacTaBisieT cOO0M COBOKYIHOCTh OPTaHOB U

AOJDKHOCTHBIX JIMIL, C IOMOIOBIO KOTOPBLIX OCYHICCTBIIAIOTCA YIIPABJICHYCCKHC
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¢bynkuun rocynapctsa. Mapuenko M.H. onpenensier rocyaapcTBeHHbIN amnmapar,
KaK «CHCTEMY OpraHOB TIOCYJapCTBa, C IMOMOIIBIO KOTOPBIX OCYIIECTBISIECTCS
rocyJapCTBEHHAs] BJIACTh, BBITIONHSIOTCS OCHOBHBIE (DYHKIMH, JOCTHUTAIOTCS
CTOSIIIIUE TEepe]] TOCYyIapCTBOM Ha pPa3jMYHBIX 3Talax €ro pa3BUTHS UEIH U

samaum» P,

JlesTenbHOCTh TOCYJAPCTBEHHOTO amnmnapara HalpaBlieHa Ha pa3paboTKy U
OpPUHATHE O00IIe00sS3aTeNbHbIX MpaBUi TMOBeACHUSA (IOPUAMYECKUX HOPM),
WCIONB30BaHUE WX B  TMPOLECCE  COUUAIBHO-TIOJUTUYECKOU  PEeryJssiium,

obecrnieueHne r(HEKTUBHOCTH CUCTEMbBI IOPUTUYECKUX TAPAHTUN U CAaHKIIUH.
[Ipu3HakamMu rocyJapCTBEHHOTO amnmapara sSBJISIFOTCS:

- ¢opmupyeTcs MO BOJE TOCYIapCcTBa C LENBI0 pean3aluu Ielel u

3aa4, CTOAIMUX IICPCHA IroCyaapCTBOM;

- 0T WMEHH TOCyJIapcTBa pa3padaTbiBaeT, NPUHUMAET, HaACIsACT
IOpPUMYECKON CHIION MpaBuUiia MOBEACHHS OO0IIE3HAYMMOro, 00Ie00s3aTeIbHOTO

XapakTepa;
- o0namaer MOHOMOJHUEN HA TOCYIapCTBEHHOE IPUHYKICHUE;

- B OocHOBe (opMUpOBaHMUS M (YHKIHMOHHUPOBAHMS TOCYJAPCTBEHHOTO
anmnapara Jexxar OoOBbEeKTHBHBIE U CYOBEKTHUBHBIE (DAKTOPbI, MPOQPECCHOHATBHBIN
NpUHIMN (COTPYIHUKM TOCYAApPCTBEHHOrO ammapara OCYIIECTBISIOT CBOHU
MOJIHOMOYMSI Ha TMPO(PECCHOHAIIBHOW OCHOBE W HE 3aHUMAIOTCS HHOM

0OLIECTBEHHO-TIOJIE3HOM JEATENBHOCTBIO KPOME KaK YIIPaBIEHUYECKOM);

- rOCYJapCTBEHHBIN ammapaT BKIOYAeT OpraHbl TOCYAapCTBEHHOM
BJaCTH W MaTepHuajbHblC MNPHUIATKH (apMUIO, TMOJHUIMIO, HAJOTOBYID U
TaMOXXCHHYIO ~ CIIykO0y), HeoOXoauMble JjIsi  OOECHEUYCHHs  peau3aluu

rocyaapCTBCHHO-BJIACTHBIX HpGI[HHC&HHﬁ;

- C €ro NOMOIIBI0 OCYLIECTBIISIETCS YIPABICHNUE IOCYyIapCTBEHHBIMU U

JaCTHUYHO O6HIGCTB€HHBIMI/I JACJIIaMU;
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- IMOABCPIKCH 9BOJIIOTMOHHBIM N3MCHCHHUAM: HCTOPHUYCCKHU

YCIOKHACTCA U COBECPHICHCTBYCTC,

- arrmapar rocygapCrBa — 3TO HE MCXAaHHMYCCKOC COCAMHCHHC CIro

OpraHoOB, a YCTKO OPraHU30BaAHHAA, CTPOr'o YIIOPAAOUCHHAA U ONCIIOCTHAA CUCTEMA,

- Ilom cTpykTypol TOCYZAapCTBEHHOIO amnmapara IIOHUMAeTCs  €ro
BHYTPEHHEE CTPOEHHUE, IMOPSAOK PpACIOJIOKEHUS €ro COCTaBHBIX JJIEMEHTOB —
rOCyAapCTBEHHBIX OPraHOB, UX COOTHOIIICHHUE.

@opMHpOBaHUE TOCYJAPCTBEHHOI'O armapara OCYIIECTBIICTCS IyTEM
CO3JaHUsl  OpPraHOB  TOCYJAapCTBEHHOW  BJIACTH, JACSATEIBHOCTH  KOTOPBIX
HENOCPEICTBEHHO CBs3aHa C peanu3auued QpyHKUMi rocynapctBa. B HacTosiee
BpeMsi, HauboJee paclpoCTPAHEHHBIMU CIIOCOOAMH 3aMEUIEHUS YIIPABICHUYECKUX
JOJDKHOCTEH SBJSIOTCS BbIOOpPHI M HaszHadueHus. Kak mpaswmiio, uzduparorcs
JIeNyTaThl 3aKOHOAATENbHBIX COOpAaHUN W TJIaBbl TOCYNAPCTB - MPE3UIAEHTHI (MpU
pecniyOiMKkaHCKOM  gopMme  TpaBlieHMs), OJHAKO B pslIe  ClIy4yacB

npeayCcMaTpuBacTCAa BBI60pHLIﬁ IMOPAOOK 3aMCIICHUA JOJLDKHOCTH MOHApXa.

['oBOpst O roCcynapCTBEHHOM ammapare, Mbl Yaille BOCIPUHUMAEM €ro Kak
HUEPApPXUUECKYI0, TEOPETHUYECKM M 3aKOHOJATENIbHO OINPEIEICHHYI0 CHUCTEMY
OpPraHOB € 4YETKUM TIOpSIAKOM O0Opa3oBaHMs, KOMIIETeHIMEH. MexaHuzm
rocyapcTBa MOKAa3bIBAET HE IOPUAUYECKHM O(DOPMIICHHYIO KOHCTPYKIMIO, a cam
MPOIIECC, HEMOCPEICTBEHHYIO JAESTEIbHOCTh TOCYAAapCTBEHHBIX OPraHoOB, HX
B3aMMOJICHCTBUE B MPOIIECCE pealu3alvi OTACNIbHBIX (PYHKIMIA TOCyAapcTBa.
[TosTOMy OH B OpPHUHIUIIE HE MOYKET COBIAJATh C CUCTEMOW TOCYIAapPCTBEHHBIX
OpTaHOB.

[To Bompocy 0 COOTHOILIEHHH MEXaHU3Ma IOCyIapCTBa U rocyJapCTBEHHOTO
amnrmapara CylIeCTBYET YEThIPE TOUKH 3PEHUS:

1) MexaHM3M TOCyJapCTBa TOXJJICCTBEHEH IMOHATHIO TOCYIAapPCTBEHHBIM

armapart, T.K. 1 TOT, 1 prFOﬁ COCTOSAT U3 CUCTEMBI IrOCYyAapCTBCHHBIX OPTaHOB;
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2) anmapaT TrocyJapcTBa BXOJUT B MEXaHU3M TIOCyJapcTBa Hapsay cC
rOCy/IapCTBEHHBIMU YUPEKIACHUSIMHU U OPraHU3aLMAMU Ul peayin3aluy QyHKIUN
rocyJ1apCTBa;

3) MexaHM3M ToCyJapcTBa IOHUMAETCs Kak 0ojiee IIMPOKOE IMOHITHE U
CUCTEMA, KOTOpasi BKIIOUAET B C€Osl HE TOJIBKO TOCYJApCTBEHHBIM armapar, HO U
rOCyJapCTBEHHbIE OpPTaHU3ALMM, NPEANPUATAS U YUYPEKICHHS, a TaKKe
HETrOCyJJapCTBEHHbIE 00pa30BaHNUS;

4) ammapaT TOCyJapcTBa paccMaTpUBAETCS TOJIBKO OJIHUM M3 MHOTHX
AJIEMEHTOB B CJIOKHOM CHCTEME MEXaHHW3Ma IOCyIapCTBa, HApsALy C IPUHLMUIA
YIPAaBJICHUS], MATEPUATIbHBIMU PUJATKAMH F'OCY1apCTBA.

Mopenu rocyaapCTBEHHOIO anmnapara:

- LEHTPaJIM30BaHHO-CETMEHTapHasi MOJIE]b XapakTepHa s Poccuiickoit
®enepanun, cornacHo cratbe 12 Koncrturynun P® opranamu rocynapcTBeHHON
BJIACTU MPHU3HAIOTCA TOJBKO IEHTPAJIbHBIE OPraHbl M WX MPEACTABUTENM Ha
MeCTax, KpOME OPraHOB MECTHOIO CaMOYIPABJIECHUS ",

- MoHoInedaabHas MOJEIb WIM JKECTKO LEHTpPAJIM30BaHHAs, €AUHAas H
UepapXUUYECKN-BEPTUKAIIbHASL CTPYKTYpa OPraHOB T'OCYIaPCTBEHHOM BIIACTH;

- MOHOTEOKpaTHhyecKass MOJEJNb, TJI€ CTPYKTypa CBETCKOM M AyXOBHOU

BJIACTHU IMCPCIINIICTCHBI, OTCYTCTBYCT CUCTCMA PA3JACICHUSA BJIACTEH.

4. IlonsiTHE ¥ NPU3HAKHU I'OCYAAPCTBEHHBIX OPIraHOB
Huszmum 3BEHOM roCyJ1apCTBEHHOT O arnrapara BBICTYIIAET
rOCy/lapCTBEHHBI OpraH, KOTOpBIM OJHOBPEMEHHO BKIIIOUaeTcss U B Ooiiee
LIEJIOCTHYIO CUCTEMY MEXaHU3Ma roCcyAapCTBa.
TI'ocyoapcmeennviti  opean — 3TO  OTHOCHUTEJIBHO — CaMOCTOSTENBHOE,
CTPYKTYpHO 000COOJIEHHOE 3BEHO TOCYAAPCTBEHHOIO almapara, CO3/1aBaeMOe
roCyZapCTBOM B LEJSIX OCYIIECTBJICHHs ONPENCIICHHOIO BUAA T'OCYIapCTBEHHON

ACATCIBHOCTH, HAACJICHHOC AJI1 3TOIO COOTBeTCTBYIOHIeﬁ KOMHCTGHHI/Ief/i n

% Koucrutynus Poccuiickoit ®ejiepaiuu: [IIPHHATAa BCEHAPOJHBIM TojlocoBaHueM 12 nekabps 1993 1. ¢
N3MEHEHMSMH, OJOOpeHHBIMH B Xone obmepoccuiickoro roxocoBanust 01 wmroms 2020 r.] // OduumanbHbINA
MHTEpHET— ropTai npaBoBoi nHpopmanuu. — URL: http://www.pravo.gov.ru (zata o6pamenus: 31.01.2025).
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onuparoleecs B MPOIECcce pean3alii CBOUX MOJHOMOYHI Ha OPraHU3alMOHHYIO,
13
MaTepUaNbHYI0 W NPUHYAUTENbHYIO CHJIYy TrocynapctBa—~. Mapuenko M.H.
OMpEeNeNIeT TOCYJApCTBEHHBI OpPraH KakK «OTHOCHUTEIBHO CaMOCTOSITEIBLHOE,
CTPYKTYpPHO 000COOJICHHOE 3B€Ha TOCYJAapCTBEHHOIO arllfapaTa, CO3/1aBacMoe
rocyJapcTBOM  JJIA  OCYLIECTBJIEHHS ~ CTPOro  ONPEIEIEHHOr0  BHJA

roCyIapCTBEHHOM aeaTeasHoCTI» .

Nnu rocynapCTBEHHBIH OpraH MOKHO OIpPEACINTb, KaK OTHOCHUTEIHHO
CaMOCTOSITeNIbHAS, IOPUANYECKH OPOPMIICHHAsA, CTPYKTYPHO 000COOJIEHHAsI YacTh
MexaHu3Ma  (ammapaT) ~— rocyJapcTBa,  HaJelieHHas  COOTBETCTBYIONICH
KOMIIETEHIIUEN, TOCYJapCTBEHHO-BIACTHBIMU MOJHOMOYMSAMH U HEOOXOAMMBIMU
MaTe€pUaNbHBIMA CPEACTBAMHU JUISI OCYIIECTBICHHS OIpPEACIICHHbIX (QYHKIUN

rocyapcTBa’,

CHCHI/I(I)I/I‘ICCKI/IMI/I IMPpU3HAKaMH, OTJINYatOIMUMH I'OCYy1apCTBCHHLIC OPIraHbl

OT HETOCYAAPCTBEHHBIX CTPYKTYP, SBIISIIOTCS:

- (¢opMupoBaHHME IO BOJIE TOCYJapCTBAa U OCYIIECTBICHHE CBOHMX
MMOJJHOMOYMI OT MMEHM TOCyAapcTBa. [ OCyIapCTBEHHBIE OpPraHbl HEPEIKO
HAa3bIBAIOT OpraHamMu TOCYJAApCTBEHHOM BJIACTH, IMOJpa3symeBas, 4YTO IpPU HX
MIOMOIIM PeaTu3yeTcsl TOCYIapCTBEHHBIN CYBEPEHUTET B 00JIaCTU YCTAHOBJICHUS U

peanuzaiuu TpeOOBaHUN UHCTUTYTA BJIACTH;

- BBITIOJIHCHUC KaXJ1bIM rocya1apCTBCHHbBIM OopraHom CTpOoro
ONMPCACICHHLIX, YCTAHOBJICHHBIX B 3daKOHOAATCIIbBHOM IIOPAAKEC BHAOB H (bOpM

JeSATEeIIbBHOCTH (3aKOHOATEILHOM, UCITOTHUTEILHON, OXPAaHUTEILHOU U T.1.);

-  HQJIMYME Yy KaXIOr0 TOCYIAPCTBEHHOIO OpraHa IOpUIUYECKH
3aKpEMJICHHBIX OpPraHU3allMOHHOM CTPYKTYpbl, TEPPUTOpPUAIBHOrO MacuTada
NEATEIBHOCTH, YCTAHOBJICHHOIO IIOJIOKEHUS B CHUCTEME BJIACTHOM HEPapXuH,

OIIPENEIAIOLIETO XapaKTep U 00beM IPUHAIEKALINX TOCY1apCTBEHHOMY OpPIaHy

% Ba6aes B.K.Teopuss rocymapcrsa M IIpaBa: y4eOHMK Ul By30B. 5-¢ u3j., nepepab. u jgom. Mocksa:
W3znarensctBo FOpaiir. 2024. 620 ¢
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NOJIHOMOYMM, a TakkKe TOpPSAJOK €ro B3aUMOOTHOUIEHUS C JAPYTHMMH

rocyJapCTBEHHbIMH (HETOCYAapCTBEHHBIMH ) OpraHaMU U OpTaHU3AIUSIMU;

- 00mamaroT TOCYAapCTBEHHO-BIACTHBIMH TMOJTHOMOYHUSMH, KOTOPHIC
ropuandecku opopmiieHsl. [loHOMOUNS — 3TO COBOKYITHOCTh MPEIOCTABISIEMBIX
roCyJJapCTBEHHOMY OpraHy CYOBEKTHUBHBIX MpPaB, BO3JI0KEHHBIX HOPUINYECKUX

00sI3aHHOCTEM, a TAKKE TapaHTUI OCYILECTBICHUS STUX MIPaB U 00S3aHHOCTEM;

- HMCHOT IIPpaBO Ha JICTAJIbHOC IIPHUMCHCHHUC CHIJIBI, O6JI8,II31-0T IIpaBOM

rOCyJIapCTBEHHOTO NIPUHYKICHUS;

- HaxoaATCsA Ha 6IOII}K€THOM (bPIHaHCI/IpOBaHI/II/I u O6J'IaI[aIOT

OIIPCACIICHHBIMHA MAaTCPHUAJIIBHBIMU CPCACTBAMU,

- COCTOAT W3 JIIOJEH — TOCYHAapCTBEHHBIX  CIIyKallMX, Ha

po(hecCHOHATIBHOM OCHOBE 3aHMMAIOIIMXCS YIIPABICHYECKOUN NEATEIbHOCTBIO;
- cornacHo ['K P® - BEICTynarOT IOPUANIECKUM JIUIIOM;

- B OCHOBY B3aUMOJICHCTBHS TOCYJApCTBEHHBIX OPraHOB TIOJIOKEHA
COBOKYIIHOCTh IIPUHIIMIIOB €IWHCTBA TOCYJAapCTBEHHOW BJIACTH U Pa3JeJICHUSA
Biacter. [IpuHOMO €IMHCTBAa TOCYIApPCTBEHHOM BJIACTHM MPEANOJATraeT, 4YTO
rocyJapCTBEHHBIC OpPraHbl BHE 3aBUCHMOCTH OT 00bEMa BIACTHBIX MOJTHOMOYUH,
CTPYKTYPHBIX OCOOEHHOCTEH U XapakTepa MNpoPeCCUOHATBHOW ESITEIbHOCTH
BBICTYNAIOT OT UMEHHM BCETO TOCYAapCTBa M B MPOLECCE pPEaM3aALMU MPUHSITHIX
MMHU TIPABOBBIX aKTOB MOTYT OMHPATHCS HA TOCYIAapCTBEHHBIE TapaHTUU (B TOM
Yyucje M Ha TOCYAapCTBEHHBIM MEXaHM3M MpUHYXKAcHUs). Pa3neneHue Bnacrei
BO3MOXXHO TOJIKO B J€MOKpaTH4ueckoM rocyaapctBe. CyTh HaHHOTO MNpPHUHIUIA
3aKJIFOYaeTCsl B PacCpelNOTOYCHUM  BJACTHBIX  TOJIHOMOYMH  MEXKIY
OJHOYPOBHEBBIMU roCyaapCTBEHHBIMU OpraHaMu, KOTOpbIE
B3aMMOYPABHOBEIIMBAIOT U B3aUMOKOHTPOJIMPYIOT AECATEIBHOCTh IPYr Apyra,

HCIIOJIBb3YsS CUCTEMY «CACPIKEK U IIPOTHUBOBCCOB».

BoicTynas B kadecTBE CYOBEKTOB COIMAIBbHO-TIPABOBBIX OTHOILIEHUH,

roCyaapCTBCHHBIC OPTaHbl XapaKTCPUIYIOTCA KaK FHOPpUIUYCCKHUC JIUIa HY6HI/I‘—IHO-
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paBOBOro XapakTepa. WX cyliecTBOBaHME HE 3aBUCUT OT BOJU W KEJIAHMS
WHIUBUYAbHBIX JIMIl, KOTOpbhle (GOPMHUPYIOT T€ WA HHBIE TOCYJapCTBEHHBIC
opraHbl (HampuMep, Ha3HAYEHHWE WJIM OTCTaBKa MHHHUCTpa MpPAaBUTEIbCTBA HE
BJIUSET HAa TPOLIECC CYHIECTBOBAHMS CaMOT0 IMPaBUTENbCTBA Kak oOpraHa
rocynapcta). I[lpm 3TOoM Oyaydu COCTaBHBIMH YacTSIMU OJHOTO U TOTO K€
rOCyJIapCTBEHHOTO aIllapara, roCyJapCTBEHHBIE OpraHbl OTIWYAIOTCS APYTr OT
Ipyra TOpSJIKOM  CBOETrO  OOpa3oBaHHUs, BHJIAMH  BBINOJIHSIEMON  UMHU
rOCYJIapCTBEHHON JESATEIbHOCTH, XapakTepoM U O00BEMOM KOMIETEHIIUH,

O0COOCHHOCTSIMH MCITOJTHCHUS CJIy>Ke6HI>IX MMOJTHOMOYMH U T.O.

5. BI/I)II)I rocyaiapCcrB€HHbIX OPraHoB
B OCHOBY KJ'IaCCI/I(l)I/IKaI_II/II/I TOCyaAapCTBCHHLBIX OpPraHoOB MOI'YT OBITH

ITOJIOKEHBI CIEAYIOIINE KPUTEPUH:
1. Tlo TepputopHaliIbHOMY MPU3HAKY TOCYAAPCTBEHHBIE OPraHbl IEIATCS Ha:

- denepaibHble  OpraHbl TOCynapcTBeHHOM Biactu (DexepanbHoe

CoGpanue PD);

- opranbl cyobekToB PD (3akonomarensnoe CoOpanue OpeHOyprckoit

obJsactn).
2. Tlo mopsiaxy oOpa3oBaHus:

- npeacTaBUTeNbHbBIE WiIM BbIOOpHBIE opranbl ([Ipesunment PO,

®enepansHoe Cobpanue);

- pou3BOJIbHbIE WM Ha3HayaeMble (IIpaBurensctBo PO, BepxoBHBII

Cyn PD);
- HaclieayemMble (MOHapX).
3. Tlo xapakTepy OCyIIECTBIISEMbIX TOJTHOMOYHIA:

- WHCTUTYT I1aBbl rocyaapcrsa (IIpesuaent, MoHapx);
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- opranbl 3akoHojaTeabHOM BiacTu (DenepanpHoe CoOpanue PO,

3akoHonarenbHbie CoOpanusi cyobekToB PD);

- opranbsl ucnojgHutenbHoM Bnactu (IIpaButensctBo P®, opransl

UCIIOJTHUTEILHOMN BJIACTU CYOBEKTOB PD);
- cyneoHbie opransl (BepxoHblil cyn P®, KoHCTUTYLIMOHHBIH Cy);

- HaJ30pHO-KOHTpOJIbHbIE ~ opraHbl  (I'eHepanbHas  MOPOKyparyphl,

HaJIOroBask NOJULUS U T.1.).
4. Tlo BpemMeHU ACUCTBUSL:

- IIOCTOSIHHBIC (ITlpesupent  PD, denepanbHOE Cobpanue,

[IpaButensctBo PO 1 T.1.);

- BpeMeHHble (I'ocynmapctBeHHblil komutTeT 000poHbl CCCP (opraw,

co3aanHblil Ha nepuoa BOB), Komuccuns no nukBUaanum MocieCTBUN aBapyn).
5. I1o npaBoBBIM (hopmMam AESITENBHOCTH:
- npaBoTBOpueckue opransl (OenepanbHoe Codpanue);

- HCIIOJHUTCIBbHO-PACIIOPAIUTCIILHBIC OpraHbl (MHHI/ICTepCTBO

3npaBooxpaHeHusi PO);

MIPAaBOOXPAHUTENbHBIE  (KOHTpOJbHbIE)  opranbl  (I'eHepaiibHas
MPOKypaTypa).
6. [1o mopsaKy NpUHATHS PELLICHUI:

- xomteruanbHbie opranbl (CoBer denepamuu, ['ocymapcrBennas [ywa,

[{enTpanbHas nu3duparesbHasi KOMUCCHS);

- enquHonmuHbie opranbl (Ilpesumpent PD, YnomHoModeHHBIH 1O TMpaBam

YEeJI0BEKA).
7. 1o xapakTepy KOMIIETEHLIHMN:

- opraubl o0mieit komneteHuu (IlpasutensctBo PD);
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- opraHel crnenuagbHOM KommeTeHuuu (MwunucrepctBo (uHaHcoB PO,

MUHHCTEPCTBO FOCTHUIIHH).
8. ITo cmocoby co3nanus:
- IEpBUYHbBIC OpraHbl (BBIOOPHBIC WM MPECTABUTEIIBHBIC);

- TNPOUW3BOJAHBIE  OpraHbl, KOTOpble (HOPMHUPYIOTCS  TEPBUYHBIMU

(MCHIOJTHUTENBHBIE OPraHbl).

S. IIpyHUMIIBI OPraHU3AUMH U AEATEJIbHOCTH IOCY1apCTBEHHOI0

anmnapara

Ilpunyunvr OpraHu3alvyd U ACATEIBHOCTU TIOCYHApCTBEHHOIO ammapara —
OTO HCXOAHBIE HWJIEH, PYKOBOIAIIME IIOJIOKEHHUS, OINPEAEISIIOIINE OCHOBHBIE
MOAXO0bI K (POPMUPOBAHUIO U (YHKIIHOHUPOBAHUIO TOCYIAPCTBEHHBIX Opranos’,
Kak ormeuaer Mapuenko M.H. npuHImMnel opraHusanmu M JEATEIBHOCTH
rOCy/IJapCTBEHHOTO ammapaTa — 3TO HaumOoJee BaXKHbIE, KIIOYEBBIE HJIEH H
TIOJIOXKEHHsI, JIeKAIME B OCHOBE €ro IIOCTPOeHHMs W (yHKIHMOHMpoBaHus ®,
[IpyHIMOBI  BBICTYNAKOT  JIWHAMWYHOM  KAaTErOpUEW, OHHU  IOJBEPKEHBI
NOCTOSSHHOMY H3MEHEHHI0O M COBeplIeHCTBOBaHMI0. OHM pa3pabaThIBAIOTCH,
00OCHOBBIBAIOTCA U MPETBOPSIOTCS B AKU3Hb HA KaXKJOM U3 3TAlOB HCTOPUYECKOTO
pa3BUTHA TOCYIAPCTB.

MoXHO BBIACIUTH OOIIME€ MPUHLMUIBI, KOTOpPHIE XapakKTepHbl JIs
OOJBIIMHCTBA HAMOHAIBHBIX TOCYIAPCTBEHHBIX CUCTEM, KaK HapUMEp, TPUHIIHM
ONTUMAJIBHOIO MOCTPOEHUSI U (YHKIIMOHMPOBAHUS TOCYNAapCTBEHHOIO ammnapara,
ero 3(pQeKTUBHOCTb, 3aKOHHOCTb U KOHCTUTYLIMOHHOCTb, MPUHIUI BBICOKOU
IpOo(ECCHOHATIBHOCTH TOCYAAPCTBEHHBIX CIIYXKAIMX, COOJIOJEHUE ATHUYECKHUX
TpeOOBaHUI MOBEJCHUS TOCCTYKAIINX, MOJIUTHYECKAs JOSIBbHOCTb.

Tak, B Konctutynun PO 3akperuieHsl ciieyomne NIpUHIMUITBI OPTaHU3alH
U JCSITEIBHOCTU TOCYAAPCTBEHHOIO aIIapara:

- TOPUHLHUII TPUOPUTETa NpaB U CBOOOJ 4YEJIOBEKa M TIpa)xJaHWHA -

npeamnojgaract COOTBETCTBYIOIIUE 00s3aHHOCTH rocyaapCTBCHHLIX OpPIraHOB H



96
CIIyalluX MpU3HaBaTh, COOMIOAATh U 3auMiIaTh ux. [IpaBa u cBOOOBI IMYHOCTH
SBJISIFOTCS BBICIIEH IIEHHOCTBIO B TOCY1apCTBE;

- TOPUHIUII JIEMOKpaTU3Ma — BBIPAXKAETCA, MPEXKJE BCEro, B IIUPOKOM
y4acTUM TpaxaaH B  (HOPMUPOBAHMM M  OpPraHU3ALUMU  JIEATEIbHOCTHU
rOCYJIapCTBEHHBIX OpPraHOB, B y4€T€ B MOJUTUKE TOCYJapCTBa pa3zHOOOpa3HBIX
WHTEPECOB OOBIIMHCTBA HACEIICHHS, B OOCYKJICHUN U IPUHITHH 3aKOHOB;

- IPUHIIMI pa3eseHus BIacTel (Ha 3aKOHOIaTEIbHYIO0, UCIIOJHUTEIBHYIO U
CyneOHYI0) - CO3[aeT MEXaHU3Mbl, MUHUMU3UPYIOIIUE TPOU3BOJ CO CTOPOHBI
BJIACTHBIX OPTaHOB U JIOJKHOCTHBIX JIMII;

- MPUHLUI 3aKOHHOCTH - O3HAu4aeT 00s3aTeIbHOCTh COOIIOJICHUSI BCEMH
OpraHamMM  TOCYJapCTBa, TOCYJApCTBEHHBIMU  CIyXXalllUMH, TpaxJIaHaMu
KoncTuTymmu, 3aKk0HOB ¥ NTO/I3aKOHHBIX aKTOB;

-  NPUHIMO  TJAcHOCTH -  obOecreuuBaeT  MUHGOPMUPOBAHHOCTH
OOI1IECTBEHHOCTH O MPAKTUYECKON JEATEIbHOCTH KOHKPETHBIX T'OCYJapCTBEHHBIX
OpraHoB, rapaHTUpyeT «MPO3PAYHOCTHY, OTKPBITOCTb npoiiecca
(bYHKIIMOHUPOBAHUS YNHOBHUKOB;

- npuHun ¢eaepanu3mMa, KOTOPbIi OCHOBaH Ha PaBHOMNPABUHU CYyOBEKTOB
denepaiui ¥ KOHCTUTYIIMOHHOM pa3rpaHUYCHUM TIPEAMETOB BEIACHUS U
MOJTHOMOYUM MEXIy (eaepaibHBIMU OpraHaMu BJIACTU U OpraHaMu CyObEKTOB
dbenepanum.

K npuniunam, 3akperyieHHbIM B UHBIX (DeiepalibHbIX 3aKOHAX, OTHOCATCS:

- mpuHOUN npodecCHoHANM3Ma - MPEANoJaraeT HaJIWYue CIHelUaIbHOM
MOATOTOBKM Yy TOCYIAapCTBEHHBIX CIYXKallluX, MCIOJb30BaHUE HamOoJee
KBaTU(DUIIMPOBAHHBIX ~ paOOTHUKOB,  BBICOKMH  ypOBEHb  JESATEIbHOCTH
roCcyJJapCTBEHHOTO arlapara;

- TPUHIUIT COYETaHWUS BBIOOPHOCTH W HA3HAYAEMOCTH - BBIpAXKAET
ONTUMAJILHOE  COOTHOIIIECHWE  JICHICHTpAIM3allUM W LEHTpalu3alud B
roCyJIapCTBEHHOM YTNPABJICHUU;

- MPUHLMN COYETAHUS €IWHOHAYaIUs U KOJUIETHAJBbHOCTH Il HamOoJiee

3¢ ()EKTUBHON CUCTEMBI YIIPABJICHHUS;
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- TPUHLUI HEPAPXUYHOCTH U O0OS3aTENIBHOCTH PELIEHUM, HNPUHATHIX
BBIILIECTOSIIIIMMHU OPTaHAMHU IE€PE]T HUXKECTOSIINMU;

- IPUHIIUI CYyOOPIMHAIIMN U KOOPIUHAINH;

- IPUHLIMII [TOI0TYETHOCTH HUKECTOSIIETO OpraHa Iepe;] BhILIECTOSAINM;

- 3allMTa  TOCYJApCTBEHHBIX  CIyXallMX OT  HENpPaBOMEPHOIro
BMeEIIATeNIbCTBA B UX MPO(EeCCHOHANBHYIO IS TEIFHOCTD;

Bce ykazaHHblE TNPUHIUIBL JOJDKHBI COOMIOAATHCS B KOMIUIEKCE, T.K. BCE
UMEIOT 3HaueHue s 3PQPEKTUBHOTO (PYHKIMOHUPOBAHUS TOCYIAPCTBEHHOTO
annaparta. BcecTopoHHMI yyeT Ha3BaHHBIX M HEKOTOPBIX MHBIX HNPUHLHUIIOB, KaK
npu oOpa3oBaHMM TOCYJApPCTBEHHBIX OpraHoOB, TaK W B IIpoLecce HUxX
(GYyHKIMOHUPOBAHUS TMO3BOJSET O00ECHEUYUTh MAKCUMAJIBbHYIO 3()QPEKTHBHOCTD

rocyagapCTBCHHOI'O YIIPABJICHUA O6H1€CTBOM, BCICT K CI'0 ACMOKpAaTHU3allNH.

I'naBa 7. I'ocyiapcTBO B NOJIMTHYECKOH CHUCTEMe 0011eCTBA

1. IToHsiTHE M CTPYKTYPA NOJUTHYECKOI CHCTEMbI 00111eCTBA
PaznuyHbie MOMUTHYECKHE SIBJICHUS HEPa3pbIBHO B3aMMOCBSI3aHBI U
COCTaBISIFOT OMNPEAEIEHHYI0 LEIOCTHOCTh, COLMAIIBHBIM OpraHu3M, WMEIOIIUI
OTHOCUTEJIBHYIO CAMOCTOSATEIBHOCTb. DTO HX CBOMCTBO M OTPa)KaeT MOHSITHE

MOJIUTUYECKON CHCTEMBI.
[TosiBieHME HTOMl KAaTErOpUU HEMOCPEACTBEHHO CBSA3aHO C pPa3BUTUEM
57

cucTeMHOro anammuza oOuiectBa Tonkorra Ilapconca.”’ BmepBble Teopus
MOJINTUYECKUX CUCTEM Oblja JETaNbHO pa3paboTaHa aMEePUKAHCKUM MOJIUTOIOTOM
Iseunom Hcronom®® B 50-60-x IT. Hamero cronerws. 3aTeM OHA IIOdydYHiIa

I'a6 A 59 C
pa3Butue B Tpynax ['aGpuanist AnMoHaa>, u MHOrux Ap. ydeHbix. CoBeTckue

dbunocodbl U IOPUCTBI B ITO K€ BPEMsS BKIIOUUIU HTO TOHSATHE B CTPYKTYPYy

57 Mapconc T. Cucrtema coBpemeHHbIx obmects / Iep. ¢ anrn. JILA. Cenosa u A.Jl. Kosanesa. ITox pen. M.C.
Kosanesoii. M.: Acniekt [Ipecc. 1998. 270 c.

%  The Political System (ITonutuueckas cucrema) D. Easton (JI.hcronm) (1953). URL:
https://openlibrary.org/books/OL6109289M/The_political system (mara o6parmenns: 31.01.2025 r.)

% Anmonn T., Haysmn . CpaBHUTENbHAS TIOJUTONOTHS ceroiHs. MupoBoii 0630p: ydebHOe mocobue. AcHeHT
mpecc. M. 2002. 538 c.
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UCTOPUYECKOrO0  MaTrepuaiu3mMa —  MapPKCUCTCKOM  HAyKW,  HU3ydarouen
3aKOHOMEPHOCTH Pa3BUTHUSA U 0OIIECTBA.

llonumuyeckasa  cucmema  obwecmea  (MONUTHYECKAs  OpraHU3aLUs
oOlliecTBa) - OpraHu3OBaHHAasi Ha €IMHOM HOPMATUBHO-IIEHHOCTHOM OCHOBE
COBOKYIMTHOCTh  B3aWMOJICUCTBHM  (OTHOIICHHWI) TOJUTUYECKUX CYOBEKTOB,
CBSA3aHHBIX C OCYIIECTBICHUEM BJIACTH M YIPABJICHHEM 00IecTBOM.

[ToHsiITHE MOJUTUYECKON CUCTEMbI HOCUT MHOTOACTIEKTHBIN XapakTep, 3TUM
1 0OBACHSIETCSI HEOJJHO3HAYHOCTh MOJIXO0J0B B €ro aHanuse. Ecinu paccMarpuBath
CUCTEMY B WHCTUTYLIMOHAIBHOM IUIaHE, TO €€ MOXXHO CBECTH K COBOKYITHOCTH
roCyJapCTBEHHBIX U HETOCY/IapPCTBEHHBIX MHCTUTYTOB U HOPM, B paMKaX KOTOPBIX
MPOXOJHUT TOJUTUYECKAs JKU3Hb JaHHOTO oOmectBa. B npyrom BapuaHTe
ITOAYEPKUBACTCS BJIACTHBIA ACHEKT NOJUTUYECKOM CUCTEMBI M €€ OIpeNesICHue
CBA3BIBACTCS, TJIABHBIM  00pa3oM, C  Y3aKOHEHHUEM  TOCYJapCTBEHHOTO
MPUHYKJIEHUSI KaK CPEJICTBA PEryJSIUM B3aUMOOTHOUIEHUI MeXAy JtoabMHu. B
TPEThEM - MOJMUTUYECKYIO CUCTEMY PacCMaTpUBaIOT KaK CUCTEMY aBTOPUTAPHOTO
(Ipu MOMOIIM BJIACTH) paclpenesieHus LeHHOcTed B obOmiectBe. Kaxkaplii w3
Ha3BaHHBIX MOAXOJO0B OyJEeT KOPPEKTHBIM IPHU YCIOBUU KOHKPETHOI'O YKa3aHUs
acreKTa OnpeneseHus MOHATHUS.

[lonutnueckass cuctemMa BKJIOYaeT B ce0sf JBa B3aUMOJICHCTBYIOLIUX
SBJICHUS: TOCYIapCTBO U IPaXk1laHCKOE OOIIECTBO.

I'pasicoanckoe obwecmso - 310 cdepa caMONpPOSIBICHUS CBOOOIHBIX
rpaxaaH U J00pOBOJBHO CGHOPMHUPOBABIIMUXCS ACCOIMAIMN, OpraHU3alluii, He
3aBUCHMMAas OT TPSMOTO BMEIIATEIhCTBA W MPOU3BOJIBHOW pErIAMEHTAIlMH CO
CTOPOHBI TOCYapCTBeHHOM BiacTh.®! I'paxkaanckoe 00MIECTBO MOKHO ONPEIETUTH
TaK)K€ KaK COBOKYMHOCTh HEMOJUTUYECKUX OTHOILIEHUH, TO €CTh OOLIECTBEHHbBIX
OTHOLIEHUH BHE PaMOK BJIACTHO-TOCYIApCTBEHHBIX CTPYKTYp, HO HE BHE pPaMOK

roCyapcTBa KakK TaKOBOTO.

0 Maryzos H.W., Mansko A.B. Teopus rocyapctsa u 1pasa: yaebnuk. IOpucts. 2004, 354 c.
81 Muronkun A. C., Tonosucturosa A. H., []murpues 10. A. Teopus rocynapcrsa u npasa. 2023. 309 c.
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B crpykTypy TrpakmaHcKoro oOIIecTBa BXOJSAT TaKW€ €ro 4acTH, Kak
OOIIIECTBEHHBIE U PEJIMTHO3HBIE OpTraHU3alNK, MOJIUTUYECKUE MApTHH, TPYJIOBbIC
KOJUIEKTUBBI, MPOQCOI03bI, CPEICTBA MACCOBOW HMH(OpMALNU, OPraHbl MECTHOTO
caMoynpaBieHuda. HekoTopble aBTOpbl BKIKOYAIOT B COCTaB IMOJIUTHYECKOU
CUCTEMBI TEHEBYIO 3KOHOMHKY U OPraHW30BaHHYIO MPECTYIHOCTb.

Kpome Toro, psia aBTOpoB B COCTaB IMOJHUTHYECKOW CHCTEMBI BKIIIOYAIOT
MIPABOBBIE HOPMBI, HMEIOIIAE TOJUTUYECKOE COJEpKaHUE, MOJTUTHYECKOE
CO3HAHUE, KOPIOPATUBHBIE HOPMBI MOJMTHYECKOTO XapaKTepa, MOJUTUYECKUE
oOblYau ¥ TpPaJWLMU, TMOIUTHYECKYIO OJJIHUTY W psAld  JApyrux (¢GakTopos
OpraHU3allMOHHO-UHTEIUIEKTyaIbHOTO  Xapakrepa. IIpeacrammsiercs, 4YTo 3TH

(dakTopsl ObLIO OB TOYHEE OTHECTH K HHCTPYMEHTAPHIO OJIUTUYECKON CUCTEMBI.

2. OyHKUUH MOJTUTHYECKON CUCTEMBbI

[lonutnueckoid cHCTEME NPUCYIIM CBOM, COOCTBEHHbIE (YHKIHMH. ITO
byHKINH:

1) monuTHYECKOrO0 PYKOBOJCTBA OOIIECTBOM U YNPABICHUS €r0 JeIamMu —
riaBHas QyHKIUS, TAK KaK OTpaXkaeT Ha3HaYCHHUE MOJTUTUYECKOU CUCTEMBI;

2) unTerpauvoHHas ¢yHkuus. Ee HazHaueHue — OOBEAUHSATH pa3InyHbIC
CTPYKTYPHBIE 3JIEMEHTBI TOJTUTUYECKOW CUCTEMBI B EJUHOE LETIOE;

3) perynastuBHas (QyHkuma. IlpenHazHauena s peryiaMeHTalUM
MOJIMTUYECKOTO TMOBEICHUS M TOJUTUYECKHX OTHOIICHWA B OOILIECTBE H
UCIONIB3YEeT TMOJUTUYECKUE HOPMBI W NOpuUHLHUIBL. PerynstuBHas (QyHKuuA
ONPENEIIAECTCS CUCTEMOM IOJIMTUYECKUX LIEHHOCTEH, KOTOPBIE YTBEPAWINCH B
OOLIECTBE U OTPAXKAIOT MOJIUTUYECKHE UJIEU, YOXKACHUS, B3TJISABL U T. [I.;

4) monutuko-uaeonorudeckas ¢yHkuus. [IpuzBaHa npoBOOUTH B KHU3HBb
ONpEICJICHHbIE KOHUEIINH, TEOPUH, JIO3YHTHY, NIPUBJICKATEIIbHBIC [JI1 HACEICHUS,
HO BBIPXKAIOILIKE MPEXKAE BCEr0 MHTEPECHI TEX, KTO CTOUT y BJIACTH. JTa (PYHKIIUS
peanu3yercss B CETH IOJUTUYECKUX HWHCTUTYTOB, MOJUTHYECKUX CBA3EH U
OTHOILIEHHWI, KOTOPBIE YCTAHABIMBAIOTCS MEXAY PAa3JIUYHBIMU KOMIIOHEHTAMH

HOJIUTUYECKON CUCTEMBEL.
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OTH QYHKIIUU TOJUTHYECKON CHCTEMBI MPUHSATO CYNTATh OCHOBHBIMH.

Cpean  QyHKIMH  MOJUTHUYECKOM  CHUCTEMBbl  HA3bIBAIOT  TaKkKe
JIOTIOTHUTEIIbHBIE:

1)  uHpOpPMAIMOHHYIO, BO3JIOKEHHYIO B MIepBYIO ouepenb Ha CMU;

2)  MOOWIHM3AIMOHHYIO, KOTOpast BKJTFOYAET MaKCHUMaJIbHOE
HCITOJIb30BAaHUE PECYPCOB OOIIECTBA B COOTBETCTBHH C IESIMH M MPOTpaMMaMu
€ro pa3BUTHSI;

3)  AUCTPUOYTHBHYIO, KoTopas MpeAnoiaraet pacrpeneneHue
(GYHKITMOHATBFHOW HATPY3KH MEXY Pa3TuIHBIMU MOJMTHICCKUMHU HHCTUTYTAMH U
KOMITOHEHTaMHU TOJUTHYECKOM CHCTEMBI, a TaK)Xe PpAaCIpeeICHHEe PECYpPCOB U
IIEHHOCTEH B OOIIECTBE;

Takum o0pa3zoM, pelieHue MOIUTHUYECKOM CHUCTEMOM MHOXKECTBa 3ajad
0o0ycnoBIuBaeT pazHooOpazue ee PyHkuuid. Bemymumu, uiaum NpUOPUTETHHIMU,
CUMTAIOTCSA (DYHKIHMH: TIOJUTHYCCKOTO PYKOBOJCTBA W YIIPABICHUS JCIaMH
o0l11eCTBa; UHTETPAIlMOHHAs; peryisaTuBHas. OcTaibHble PYHKIIMU MPOU3BOIHBI OT

ATUX TpeX (PYHKIIUNA U TOTIOTHSIOT UX.

3. MecTo rocyiapcraa B moJIMTHYECKON cucTeMe 001ecTBa

OueBHIHO, TOCYJApPCTBO 3aHUMAET B TOJUTHUUYECKON CHUCTEME BeIyIliee
Mecto. Takas ero mo3uiusl BBITEKAET U3 MPE3YMIIMU, YTO UMEHHO TOCYJIapCTBO
00ObEIMHSIET HACEJICHUE Ha CBOECH TEPPUTOPUH, BBIpakaeT oOOIIHUE HHTEPECHI
oO0I11ecTBa, OMpeneseT OCHOBHBIC HAIpaBICHUS Pa3BUTUS U (QYHKIIMOHUPOBAHUS
oO1ecTna.

C o0OIleCTBEHHBIMA M PEJIMTHO3HBIMU  OPTaHU3ALMSIMU  TOCYAapCTBO
CTPEMHTCS K COTPYJHUYECTBY, OOecrieynBas, TaKUM 00pa3oM, Ba)KHEUIIIUE MpaBa
rpaxkaaHam Ha 0ObeIMHEHUE TI0 MHTEpPEcaM U CBOOOYy COBECTH.

Breiiensarorcs Tpu OCHOBHBIX HaIpaBJICHUs] COTPYIHUYECTBA TOCY/IapCTBa C
0OIIIECTBEHHBIMU 00 BETUHECHUSMH:

1)  uHbOpMHPOBAHHE TOCYJAPCTBOM O IOJOXKEHUHU [ B COBMECTHBIX

CCI)ean ACATCIbHOCTH, XU O IIPUHUMACMEBIX B 9TOH CBS3U rocyaapCTBOM pCIICHUAX
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2)  COBMECTHas JEATCIILHOCTh B pa3pelICHHH COLMAIbHO 3HAYMMBIX
npoOJieM;

3)  oOmecTBeHHBIC OOBCIAWHEHUS IOMOTAIOT TOCYIApCTBY B CO3JAaHHH
HamOoJiee TOYHO OTBEYAIONIMX TOTPEOHOCTSAM HACEJICHUS 3aKOHOB ITyTEM
U3y4eHUs! OOIECTBEHHOIO MHEHHUS.

C npyroit CTOpOHBI, TOCYIAPCTBO KOHTPOJIUPYET 3aKOHHOCTh JE€ATEIIbHOCTH
U JI0XO0JI0B OOIIIECTBEHHBIX OTHOIICHH.

['ocymapcTBO B CBOEM JACATEIBHOCTH COYYACTBYET C PEIMTHO3HBIMU
OpraHu3alisIMH B JIeJe MOPAIbHO — HPABCTBEHHOT'O, JYXOBHOTO BO3JIECUCTBUS Ha
CO3HAHUE TPAXKIaH JJIsl PEIICHUs OOIIMX T'YMaHUCTUYECKUX 3a/1a4.

BaxHoii B monuTudeckond cucteme chepor SBISETCA COTPYAHUYECTBO
rocyJ1apcTBa U MOJUTUYECKUX TapTUH.

[lonuTuyeckass mnapTus TNpeAcTaBiseTr coOoi o0coboe 0OIIecCTBEHHOE
o0beIMHEHUE, CHenu(PUKON KOTOPOTO SBISETCS YydacTHE B OCYIIECTBICHUU
rOoCyJapCTBEHHOM BIAcTH JHOO COACHCTBHE TOCYJAapCTBY B OCYILECTBICHUU
BJIACTH.

B3aumoneiicTBUA rocyiapctBa W MapTUHA MPOUCXOAUT MO HECKOIbKHUM
HaIpaBJICHUSIM:

1. MapTUM  y4acTBYIOT B (OPMUPOBAHUM  BBICIIUX  OPraHOB
rOCyJJapCTBEHHOW BJIACTH;

2. napTuu pa3pabarbiBatoT pOrpaMMbl MOJIUTUYECKOTO u
SKOHOMHYECKOTO Pa3BUTHUS CTPAHBI;

3. MapTUU MPEIACTABIIAIOT HUHTEPECHI PA3JIUYHBIX COLUAIIBHBIX TPYIIIL;

4, MHOTOMAPTUIHOCTh 00ECIIEYNBAET KOMIPOMUCC MEXKAY OOIIECTBOM U
BJIACTHIO, U TIO3BOJISIET 0€300JI€3HEHHO pa3peliaTh COIUaIbHbIe KOH(IUKTHI.

['ocymapctBo  corpymHuuaer ¢ npodcoro3aMHM  —  MacCOBBIMH,
OOIIIECTBEHHBIMU OpraHu3alusIMA PAOOTHUKOB, OCHOBAaHHBIMM Ha OOIIHOCTH
TPYIOBBIX HHTEPECOB U CTPEMIICHUM YJYUIINTh YCIOBUS KU3HU U TpyJla

pabOTHUKOB.



102

[Ipodcoro3bl B cuily CBOEl MHOTOYMCICHHOCTH OKa3bIBAlOT 3aMETHOE
BJIMSIHUE KaK Ha rocyAapcTBO, TaK U Ha OOIIECTBO, YTO U SIBISIETCS CTUMYJIOM K
COTPYJHUYECTBY rOCYJapCcTBa U MpOo(CO030B.

[Toa TpyIOBBIM KOJUIEKTUBOM MOHUMAIOTCS PAOOTHUKH, OCYIIECTBISIONINE
TPYHOBYIO JEATEIIBHOCTh HA OCHOBE 3aKJIIOYEHHOTO TPYJIOBOrO JOrOBOpA.
CoOCTBEHHO, TPYAOBBIE KOJUIEKTUBBI HE WUMEIOT MOJUTUYECKUX HHTEPECOB, HMX
UHTEpEC Cyry0o SKOHOMHYECKHI, HO B Macce CBOEW Ha TEPPUTOPHUM TrOCYJapcCTBa
COBOKYIMHOCTbh ’KOHOMHYECKUX MHTEPECOB MPUOOPETAET MOJTUTHYECKOE 3HAYEHUE,
YTO U 3aCTaBJISIET TOCYIAPCTBO MOJUTUYECKUMHU UHCTPYMEHTAMU 00€CTIeunBaTh UX
DKOHOMMYECKUN HUHTEPEC.

CpenctBa MaccoBoil MHGOpPMAIMA B MOJUTHYECKOM CHUCTEME BBITIOIHSIOT,
o KpaiiHed mepe, 1Be (YHKIMU — UHPOPMAIMOHHYIO U Hjaeojornyeckyro. Mx
MOXHO MPEJICTaBUTh B BHUAE HICOJOTMYECKOIO MOCTa MEXAY OOIIECTBOM U
rocyAapCTBOM, B 3TOM U 3aKJIIOYAETCS UX 0CO00€ MECTO B MOJIUTHYECKON CUCTEME.
CMMU He Bcernma camocTOSITENbHBI B ()MHAHCOBOM, U 3HAYUT, B UACOJOTHYECKOM
otHomieHnH. [loatomy HezaBucumocth CMMU noCTaTOYHO yCIOBHA M NpPU3BaHA
NOJIEP’KUBATh B OOILIECTBE OJHY U3 IeMOKpaTHuecKux muo3uid. C Toil ke Mepoi
YCIOBHOCTH MOXkHO Ha3zBaTb CMU yeTBEepTON BIACTHIO.

B poccuiickom npaBOBENEHWH TEHEBYK) JKOHOMHUKY W OPTraHU30BAHHYIO
MPECTYNHOCTh HE MPUHITO CYUTATh YACTHIO MOTUTUYECKOW CUCTEMBI, OJIHAKO, KaK
ABJICHUS, PEAJBHO OKA3BIBAIOIIME BIHMSHUE HA MOJUTHYECKYK) CHUCTEMY, OHH
CYIIIECTBYIOT, U ObUIO OBl MOJUTHYECKON OMM30PYKOCTHIO HE OOpalmiath Ha HHUX
BHUMaHue. KOHEYHO, TOCyJapCTBO HE MOMKET, HE JOJDKHO UM HE COTPYIHHUYAET C
MPECTYNHBIMU coobmiecTBamMu. Ero 3amaya B 3TOM HampaBJIC€HHMH MaKCHUMAalbHO
MOJIaBJISATh BCE BO3MOYKHBIE NPOSBICHUS NMPECTYIHBIX COOOILIECTB B OOIIECTBE.
OpgHako, B cllyya€ KOPpPYNLHMH, TO €CThb COTPYJHHMYECTBA HEKOTOPBIX
rOCyJapCTBEHHBIX YMHOBHHMKOB C OpPraHM30BAHHOW MPECTYITHOCTHIO BO3MOKHO
BIIMSTHUE HA TOJUTUYECKYK) CHCTEMY, YTO B CBOK) OYEpElb, CUTHAJIU3UPYET O
JIOCTaTOYHO CEPBhE3HOM, Yrpo’Karoled CTaOMIBHOCTH TMOJUTUYECKOM CHCTEMBI

npoOieme.
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I'napa 8. JImunocts. O0mectTBo. I'ocynapcreo
1. T'ocypapcTBO U rpazkaaHckoe 001ecTso: cooTHomeHnue. CTpykrypa
rPakIaHCKOI0 001eCTBA

I'pacxcoanckoe  obwecmeo  TpeAcTaBisieT  co0OM  COBOKYMHOCTH
MEXJIMYHOCTHBIX OTHOLIEHUH M CEMEHWHBIX, OOIIECTBEHHBIX, 3KOHOMUYECKHX,
KYJbTYPHBIX, PEJTUTHO3HBIX U UHBIX CTPYKTYP, KOTOPbIE PA3BUBAIOTCS B OOIIIECTBE
0e3 BMeIaTeIbCTBA TOCY1APCTBA.

dopMupoBaHUE TpaxAaHCKOTO OOIEeCTBa Hayajloch € 000COOJICHUS
o0IIecTBa OT BCENPOHMKAIOUIEH TOCYJapCTBEHHON BIAacTH B XoJlie OypiKyas3HbIX
pesomoruii (XVII — XVIII BB.). PeanbHoe (PpyHKIMOHMPOBAHHE TIPAKIAHCKOIO
o01iecTBa HA4ajJoCh C MPHUHITHS HOPMATHUBHBIX aKTOB, 3aKPEIUIIOIIMX IpaBa
yenoseka (buwwie o mpaBax B CHIA, [lekmapauus npaB W CBOOOJ 4YeJIOBEKAa U
rpaxkganuHa Bo ®@pannun). OnHaKo 3T0 OBUIO JIMIIE (POPMATBHOE, FOPUIUYECKOE
PaBEHCTBO, HO ¥ OHO CIIOCOOHO OBLIO CO3/1aTh YCIOBUS AJIsl IPOSIBJICHUS TAJIAaHTOB,
CIIOCOOHOCTEM W WHUIMATUBBI JIMYHOCTH. KpuTeprem 3penoro rpaxaaHcKoro
o0IIeCcTBa CIIY’)KUT CTENEHb pea3allud U TapaHTUH MpaB YelIOBEKa CO CTOPOHBI
rocyaapcTBa. ABTOHOMHOCTb JIMYHOCTH W OOIIECTBA CIHOCOOCTBYET CO3IaHMIO
MEXaHU3MOB caMopeaiM3allii U  CcaMOpa3BUTHA, (OPMHUPOBAHUIO  CPepbl
HEBJIACTHBIX OTHOIIIEHWUN CBOOOJIHBIX MHJIIMBHIOB, 00JIAJAIONIUX CIIOCOOHOCTHIO U
peanbHOW BO3MOXKHOCTBIO OCYUIECTBJISTH CBOM €CTECTBEHHBIE IIpaBa, CBOOOAY
MOJIMTUYECKOTO BBIOODA.

CocCTaBHBIMU  27IeMeHmamu  2paxcoaHcko2o obujecmea SBIAIOTCS: 1)
JUYHOCTh; 2) ceMbs; 3) 1MmKkona; 4) I1EepKoBb, 5) COOCTBEHHOCTh U
IpeIpUHUMATENBCTBO; 6) COLMaIbHbIE TPYMIIbI, CIIOH, KJIACChl; 7) YacTHAsl )KU3Hb
rpaXaaH W €€ TapaHTuW; 8) HMHCTUTYThl JeMOKpaThuu; 9) oOUIeCTBEHHbIE
oObeAMHEHUS, TOJIUTUYECKUE TTAPTUU U JBUKEHHUS; 10) HE3aBUCUMOE MPAaBOCYAKE;
11) cucrema BocmuTaHus W 00Opa3oBaHus; 12) CBOOOIHBIE CpPEJCTBa MaCCOBOM

uHpopmanuu; 13) HErocy1apCTBEHHBIE COLMATBLHO-?KOHOMUYECKHE OTHOILICHUS U

Ap.
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[lonsTe «rpa’kJaHCKOE OOILIECTBO» MCIOJIb3YETCA, Kak IpaBWIO, B
COTIOCTABJIEHUU C TOHATHUEM «TOCYJapCTBO». OTH JBAa HHCTUTYTa OTPAXKaOT
pa3jnyYHble CTOPOHBI KM3HU OOIIECTBa, MPOTHBOCTOSIIME Apyr Apyry. Ecmu
Ipa)<IaHCKOE 00IEeCTBO — 3TO cepa cBOOOABI YACTHBIX JIUL, TO TOCYJIApCTBO,
HAIpOTUB, TPEACTaBIAeT COo0OM  cdepy CTpPOro  periaMeHTHPOBAHHBIX
MOJINTUYECKUX OTHOWIEHWH. ['oCynapcTBO M TIpakJaHCKOE OOIIECTBO B3aMMHO
JOMOJIHAIOT JpYyr Jpyra M 3aBUCAT OJHO OT JApPYroro. 3peioe, pa3BUTOE
IPaKJAHCKOE OOILECTBO SIBJISIETCS OCHOBOM MOCTPOEHHUS MPAaBOBOIO rOCYapCTBa.
Ecnu rpaxkaaHckoe OOLIECTBO BBICTYNAET CBOETO POAA ONOCPEAYIOLUIUM 3BEHOM
MeX /1y CBOOOJHBIM MHAWBHJIOM U LIEHTPAJIM30BaHHOM roCyJapCTBEHHOM BOJIEH, TO
rocyAapcTBO MPU3BAHO MPOTUBOJICHCTBOBATH JIE3UHTErPALlMHU, Xa0Cy B OOLIECTBE,
o0ecrnieunBaTh yCIOBUS AJIs peau3allii IpaB U cBOOO aBTOHOMHOM JINYHOCTH.

Pons rocymapcrBa 3akitoyaeTcs, B IEpPBYIO OYepenb, B TOM, YTOOBI
OXpaHATh MPABOMOPSIAOK, OOPOTHCS C MPECTYHNHOCTHIO, CO3/1aBaTh HEOOXOIUMBIE
ycinoBUsL  Juid  OECHpEmsITCTBEHHOM — JESTENIbHOCTH  WHIMBUIYaJbHBIX U
KOJUIGKTUBHBIX COOCTBEHHUKOB, pe€alu3allid HWMH CBOMX IpaB U CBOOO[,
AKTUBHOCTH M MPEAIPUMMYUBOCTH. ['0CYy1apCTBO AOJKHO BBIIIOIHATH B OCHOBHOM
¢dyukiuu «mno BeaeHuto oommx aem» (K. Mapkc). Ero 3amaua — «He Memathb»
HOPMaJIbBHOMY T€YEHHUIO 3KOHOMUYECKON KU3HU.

Opnako B HacToflee Bpemsi HaOMogaeTcsi 0OOOCHOBAHHOE YBEIUYECHHE
y4acTHsl TOCYJAapCTBa B JKM3HU TPAXKIAHCKOIO 0O0IIecTBa. OJTO CBSA3aHO C
[IEPEOCMBICIIEHUEM COLMAJBHOM W OJKOHOMHUYECKOM pOJIM TOCyJapcTBa B
coBpeMeHHOM  obmectBe. [lo MHeHHMIO  HccienoBareie, 3HAYUTENbHO
COKpPaTHJIOCh YUCIO cep, CBOOOAHBIX OT rOCYIapCTBEHHOIO BIMsHUSA. BmecTe
TEM, CleAyeT OTYETJIMBO MOHUMAaTh, YTO JHOOOE MPOHUKHOBEHHE TOCYJapcTBa B
YacTHYIO JKM3Hb JOJDKHO HMETh Mpefenbl. Mpaeanbl mpaBoBoro rocyjaapcTsa
MPEANOoaraloT, YTO BJIACTh MOJYMHAETCS 3aKOHY, @ 3TO BO3MOXKHO JIMIIb B TOM
cllydae, €ClM TOCYJapCTBO HAXOIUTCS MOJl KOHTPOJEM Tpa)kIaHCKOro OOIecTBa.
Takum oOpa3oM, MpPaBO BBHICTYNAET CBS3YIOLUIMM 3BEHOM MEX]y TOCYIapCTBOM U

IPaKIAHCKUM OOIIIECTBOM.
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2. ITonsAATHEe U NPU3HAKYU MPABOBOI0 roCyAapCcTBa, NPEeANOChIIKH ero
(popMupoBanusn

Nnes npaBoBOro rocygapcTBa HMMEET OYEHb JIPEBHEE IPOUCXOKICHUE.
Mpeicoutenun antuuHoctu (Cokpar, Ilmaton, Apucrorens, [umepon u gp.)
MBITATUCH BBIBUTH CBSI3U MEXY MPABOM U TOCYJIapCTBEHHOU BIACThIO, KOTOPHIE
Obl oOecneyrBaiM rapMOHWYHOE (YHKIIMOHHUpOBaHUE oOmecTBa. OHU cuMTamy,
yTOo Hambojee pazymMHa W CIpaBeqiBa Ta (opma OOIMIECKUTHS JIHOJICH, MPHU
KOTOPOM 3aKOH 00s13aTelNieH KakK JJiA rpak/iaH, Tak U JJIsl TOCy1apcTBa. APUCTOTEIb
CUMTAJl, YTO «TaM, TJI€ OTCYTCTBYET BJIACTh 3aKOHA, HET MeCTa M (KaKoh-I100)
dbopme Tocy1apCTBEHHOTO CTPOSI.

Nnen aHTUYHBIX MBICTUTENEH OKAa3alyd 3aMETHOE BIIMSIHUE HA CTAHOBJICHUE
W pa3BUTHE y4yeHUU B »noxy HoBoro Bpemenu. IOpuamueckoe MHpOBO33peHHE
TpeOOBAJI0 HOBBIX MPEJICTABICHUN O CBOOOAEC U JOCTOMHCTBE JUYHOCTH IyTEM KX
YTBEPXKJICHUST TOCpencTBOM TipaBa. (OOecrieyeHUEe MOJUTHYECKON CBOOObBI
JUYHOCTH BO3MOKHO TOJIbKO Ha OCHOBE MPABOBOM OpraHM3allud U ACSATEIbHOCTU
CUCTEMBI 3aKOHO/IaTEILHOM, UCTIOTHUTEIBHON U Cy1e0HOM BiacTei.

B ocHOBe cOBpeMEHHBIX KOHIIEMIIUM TPaBOBOIO TOCyAapCTBa Jiexar ujaeu 1.
I'poumsa, b. Cnunossl, [Ix. Jlokka, III. Monteckbé, XK.-XK. Pycco, 1. Kanra, I
I'erens u qpyrux €BpONENCKUX MTPOCBETUTEIICH, KOTOPBIE M0JIaralik, 4YTO Ha CMEHY
OIOpOKpPAaTUYECKOMY TOCYAapCTBY d3MOXM aOCOJMIOTH3MA  JIOJKHO  TPUNTH
rocyJapcTBO, B OCHOBE KOTOPOrO JIEKHT UJAEd AaBTOHOMHON JIMYHOCTH,
oOnafaromieil HEOThEMIIEMBIMH, HEOTUYXKIAEMBIMH TIPpaBaMu U CBOOOIaMHU.

Ilpasosoe 2ocyoapcmeo - 3TO Takas (opMa OpraHu3aluul MMyOIUIHOM
BJIACTH, KOTOpPasi IEHCTBYET U pa3BUBACTCS B paMKax IpaBa (MPaBOBOTO 3aKOHA) B

Hensx oOecredeHHs NpaB M CBOOOJ JMYHOCTH.5?

IIpaBoBOE rocymapcTBo
MPEANOJIAraeT OTPaHUYEHHE TOCYJAapCTBEHHOM BilacTH MpaBoM. COBpeMEHHOE
IPaBOBOE TOCYNAPCTBO - JTO JAEMOKPATHYECKOE TOCYIApCTBO, B KOTOPOM

00eCIIeUnBarOTCsI OCHOBHBIC npaBa nu CBO60)IBI YCJIOBCKA U I'paXJaHWHA, Y4aCTHC

82 TTuronkun A.C Teopus rocyaapctsa u npasa: y4ebuuk. Usparenscto «opogery. 2003. 296 c.
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Hapoja B OCYIIECTBJICHUU TOCYAapCTBEHHON BJIACTH. DTO MPEANOIaracT BbICOKUMI
yYpOBEHbB MPABOBOU M MOJUTUUECKOUN KYJIbTYPhI, PA3BUTOE TPaXKIaHCKOE OOIIECTBO,
BO3MOXHOCTh OCYIIIECTBJICHUS WHAUBHUIYATbHBIX MpaB. MOXHO YTBEpKAaTh, YTO
KOHIIEIIIMSL MPABOBOTO TOCYJapCTBa TOYHO TaK JK€, KaK HJCU IMPaB JUYHOCTH,
3aKOHHOCTHU M JIEMOKPAaTHH, UMEET OOIICUYEIOBEUECKYIO IIEHHOCTh, XOTS B KOXKI0U
CTpaHE OHa peaau3yeTcsi CBOEOOpa3HO, B 3aBUCUMOCTH OT €€ HCTOPHH,
KYJIbTYPHBIX TPAAUIIMNA, HAIIMOHAIBHBIX OCOOCHHOCTEH U T.11.

Heobxoaumo wMeTr B BHIY, 4YTO IIPaBOBOE TOCYAapCTBO - OTO
ONpeAeICHHbBIN MOJIMTUKO-TIPABOBOM PEXKUM (GyHKITMOHUPOBAHUS
roCyJJapCTBEHHOM BIJIACTH, TNI€ CO3JAIOTCS BCE YCIOBHUS IS BCECTOPOHHETO U
rapMOHUYHOTO PA3BUTHS TUYHOCTH, JIJI1 Pa3BUTHUSI OOIIECTBA B I[EJIOM.

CoOCTBEHHO, MPU3HAKU MPABOBOTO TroOCyJapcTBa UMEIOT JTOKTPUHAIBHO-
TEOPETUYECKOE OOOCHOBAHUE, UX MEPEUCHb SIBISETCS OTKPBITHIM B 3aBUCUMOCTHU
OT HAay4yHbIX W HAIMOHAJIBHBIX TMOJXOJOB. BaxHeWmmumu npuzHaxkamu,
XapaKTEepU3yIIIMMHU MTPABOBOE TOCYJAPCTBO, BBICTYIIAIOT: a) BEPXOBEHCTBO IIpaBa
1 3aKOHa 0) (YHKIIMOHUPOBAHUE TOCYJAPCTBEHHOM BJIACTU HAa OCHOBE pa3jieicHUs
MyOJMYHO-BJIACTHBIX ~ TIOJIHOMOYMM  MEXJIy OpraHaMu  3aKOHOJATeNIbHOM,
WCTIOJTHUTENIbHOM, Cy/IeOHOM BJacTH B) MPU3HAHUE W TapaHTUPOBAHHAS 3allUTa
MpaB U CBOOOJ UeJIOBEKAa U TPaKJIaHWHA T') B3aUMHAasi OTBETCTBEHHOCTh JINUHOCTH
U TocyJapcTBa. B kauyecTBe OMOJHUTENBHBIX MPU3HAKOB OTAEIbHBIE ABTOPBI
Ha3bIBAIOT: HaJln4une c(hOopMUPOBAHHOTO TPaXJaHCKOIO o0111ecTBa,
JIEMOKPATUYECKUH MOJIMTHYECKUI PEXXUM WIH HaIHurue PakTUYECKOro, peajbHOTO
JIIEMOKPATUYECKOTO YCTPOMCTBA, KOHCTUTYLUHOHHBIM KOHTPOJIb, JCUCTBEHHAs
CHUCTEMa MEp U CUCTEMBI OPTaHOB IO 0OECIEUEHUIO PeaTu3alii 1 3alIUThI TPaB U
CBOOOJ TpaXk/laH, UJICOJOTHYECKUN U TIOJUTUYECKUN TUTIOpAJIU3M, MHOTO00pasue
(hopM COOCTBEHHOCTH, BHICOKAS ITPABOBAs M MOJIMTHYECKAS KYJIbTYpa HACEICHUSI.

CoBpeMenHas Poccust Ha KOHCTUTYIIMOHHOM YPOBHE 3aKpernuiia OTACIbHbIC
MPUHLKNBI TPaBOBOro rocyjapctBa. OJHAKO 3aKOHOJATEIBHOTO 3aKPEIJICHUs

MOJIOKEHUM, COCTABJISIONIMX CYTh HPHUHIMIIOB MPABOBOTO TOCYJIAapCTBa, €IIIE
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HEJOCTaTOYHO Juis ero (akTmueckoro moctpoeHus. [loatomy st peanbHOTO
MIOCTPOCHUS TIPABOBOTO TOCyIapcTBa B Poccuu HE0OX0aMMO:

- MOBBICUTDH OOIIYI0 KYJIBTYpy HaceJIeHHs, 4TOObl OHA MOTJIa CTaTh YacCThIO
MUPOBOH IMBUIIN3AIINN;

- TIOCTPOUTH PA3BUTYIO SKOHOMHKY, CO3/[aThb MOIIHYI0 MaTepHaIbHO-
TEXHUUYECKYIO 0a3y ¢ BHICOKOA((EKTUBHBIMU TEXHOJIOTUSMU;

- TapaHTHpPOBaTh BBICOKUW YPOBEHb MAaTEPHAIBHON 00eCIeYeHHOCTH
rpaxkaaH;

- CO371aTh CTA0MIIbHYIO TIOJTUTHYECKYIO 00CTaHOBKY;

- CO3JaTh Pa3BUTYIO MPABOBYIO CUCTEMY, IMOBBICUTH MIPaBOBYIO KYJIbTYpYy U
MPAaBOCO3HAHUE TpaXkJaH, OOECIEUUTh YETKYI0O M TPOPecCHOHANbHYIO pPadoTy
IPABOOXPAHUTEIBHBIX OPTaHOB.

[Iporecc GopmupoBaHusi MPaBOBOTO TrOCyAapCTBa MPEIIoaraeT Co3/lIaHue
CHCTEMBI COIMAIbHBIX, SKOHOMHUYECKUX, MOJUTHYECCKHUX, IOPUANUECKUX U HHBIX
rapaHTHii, KoTopble o0ecneduBald Obl  PEAIbHOCTb KOHCTUTYLIMOHHBIX
MOJIO)KEHWH, PaBEHCTBO BCEX IMEpel 3aKOHOM H  CYAOM, B3aWMHYIO

OTBCTCTBCHHOCTD I'oCyaapCTBa U JIMIHOCTH.

3. CounuajibHOE roCyIapCcTBO: NOHATHE, IPU3HAKH, QYHKIMU.
CoBpeMeHHBIE MOIeJIN COHMAJTIBHOIO IOCy1apCcTBa

[lepBoHavyasibHbIE HWAEM O COLMAIBHOM TOCYJapCTBE HCCIIEIOBATENN
ycmatpuBatoT B Teopusix T. ['o66ca, JIx. Jlokka u XK.-)K. Pycco. Ho naubGoinee
OTYETJIMBO TOJIOKEHUSI O COLMAIIBHOMN posii rocyaapcTBa chopMupoBanuchk B 30-
40-x rr. XIX Beka. PomoHauanbHHKOM TEPMHHA «COYUANLHOE 20CY0apCmeoy
npunHaTo cuntarth Jlopenua ¢on IlTeitna®®, xoTopslil BBEN ero B Hay4HbIH 060pOT
B 1850 romy. Uneun IllTeitHa monmyuunu cBOE pa3BUTHE B pabOTaXx HEMEILKOTO
HPKOHOMHCTA, CTOPOHHHMKA TOCYAApPCTBEHHOIO M XPHUCTHAHCKOTO COIMalIn3Ma

Anonsda Barnepa® B Bune «rocymapcrsa Beeobero 6narogenctausy» (1879).

8 IMreiin JI. YueHue 00 ynpaBleHUH M MPABO YIPABJICHHUS C CPABHEHMEM JIMTEPATYPhl M 3aKOHOJATENLCTB
Opanrmmu, Aarnun u I'epmanun. CII16.: A.C. ['mepornudos, 1874. 217 c.
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Hekoropble NpHUHIMIBI COLMAIBHOTO TOCYAApCTBa pa3padaThiBaIKCh
OTE€YECTBEHHBIMU MOJIMTUYECKUM JIEATEISIMU U YUYEHBIMUA B KOHIIE XIX—-XX Beka.
Tak, b.H. YnuepuHn, otpuiias poiab rocyaapcTBa B mepepacnpeiefieHuu oniar, He
UCKJIIOYaJl  HEOOXOJUMOCTH  OKa3aHUs  MNOAJEPKKH  HYXKJAIOIUMCS U3
omarotBoputenbHBIX (poHI0B. [Tpodeccop I1.M. HoBropoares cunrtan conuaibHOe
pedopmupoBanre 001eCTBa HEOOXOAMMBIM JIsl 0OSCTICUCHHS KaXKIOMY TpaBa Ha
TOCTOMHOE YEJIOBEUECKOE CYIIECTBOBAHUE.

[losiBeHne MpeaCTaBICHUI O COUUAIBHOM TOCYIApPCTBE MPEAOINPEIeICHO
OOBEKTHUBHBIMH TMPOIECCAMU Pa3BUTHUsSI SKOHOMHUKHM cTpaH 3amnaaa. CouuanbHOE
rocyJlapCTBO HE HAIlEJICHO Ha YPAaBHUBAHHE BCEX TpaxJaH W JIMKBUJALHIO
kiaccoBo muddepenuumany. OHO MOHKHO BBINOIHATH JABE 0a30BbIE 3aJayM:
MaKCUMAJIbHO  CTJIQXUBaTh  COLMAJIbHO-D)KOHOMUYECKUE MPOTUBOPEUYUS U
KOH(JIMKTBI, OKa3blBaTh COLMAIBHYIO MOMJECPKKY HYXKIAIOUIUMCS U JIULAM,
OKa3aBIIMMCS B TPYAHBIX DJKOHOMHUYECKMX cuTyauusx. KoHeuHas 1elb
COIIMAJIbHOTO TOCYJAapCTBAa — O3TO COXPAHEHHUE COLUAIbHO-TIOJIUTUYECKON
ctabmibHocTH B obmiectBe. JI. gon IlTeiiH mucan, 4ro pa3BUTHE OTIECIbHBIX
JUYHOCTEMN, COCTABIIAIOIIUX TOCYJAPCTBO, CTAHOBHUTCS CTEIEHBIO PA3BUTHUS CAMOTO
rocyJIapCTBa: «...4€M HHUUYTOXKHEE €r0o TpakJIaHe, TEM OHO CaMO HUYTOXKHEE; YyeM
MEHBIIIE OHHM Pa3BUTHI, TEM MEHEE Pa3BUTO U CAMO rOCYIapCTBOY.

HoBbiMu QyHKIMSIMEU TOCYAapCTBa, BHITEKAIOMIMMU M3 TEOPUH COIIMAIEHOTO
rocyJlapcTBa, CTAHOBSITCS:

— OrpaHuuuTenbHas (YHKIHSA, KOTOpas MPOSBISETCS MO OTHOIIEHUIO K
SKOHOMHMYECKH TOCHOJCTBYIOIIMM KJlaccaM, BBIPAXAONIAsCd B OrpaHUYECHUE
MOHOIOJIM3AIMK, PErJlaMEHTAIlMd TPYJOBBIX OTHOIICHWN W 3alllUTHl TPYAOBBIX
mpaB TpaXJaH, pEryJdpOBaHUE DKOHOMUKH, (OPMUPOBAHHE COIUATBHBIX

MpOrpaMM MOJJICPKKU HYKIAIOIIUXCS;

6 Barnep A. CouuanbHsiii Bonpoc. CIT6., 1906. 286 c.



109

— obecnieuntenbHas (QyHKIMS, HaleleHHas Ha oOecleueHre COLUaIbHOro
CTpaxOBaHUs, COIMAIBHOIO OOECeUeHHUs], MPEJOCTABICHNUSI BO3MOXKHOCTEH IS
MoJTy4eHust 00pa3oBaHus, JOCTYITHOCTH MEAUIIMHCKOTO O0CITYKUBAHUS;

— KOHCTUTYIIMOHHO 3aKpEIUICHHAs] TapaHTUPYIOIiast GyHKIHS CO CTOPOHBI
rocyJlapcTBa Mo peaau3aluy Mep COIMaaIbHON MOAICPKKH.

Cpa3y nociie MmosiBIEHUS UAEH COLMAJIBbHOTO TOCyJapcTBa OblIa CrAeliaHa
nepBasi  MOMNBITKA OCYIIECTBICHHUS HEKOTOPBIX  COLMAIBHBIX  pedopM B
Kaitzeposckoit I'epmannu. B umnepckyro konctutyiuio 1871 roga Boiwia 3anuch
0 3a00Te rocyaapcTBa «0 OJjlare HEMEIKOro Hapoja». B 3ToT mepuoa BBOASTCS
nocobuss mo Oone3nu (1883), cTpaxoBaHWE OT HECUACTHBIX CIIy4aeB Ha
npousBojicTBe (1884), anemeHThl mneHcMOHHOro oOecneuenus (1889) u p.
[Tpumepy I'epmanuu B Hauane XX Beka nocienoBainu BenmukoOpurtanus, [lBerus,
Wtanus, B KOTOPBIX TakKe ObLIM BBEJICHBI aHAJIOTMYHbBIC COLIMAJIbHBIC rapanTun. B
nepBoi Tpetu XX BeKa ObUIM Pealn30BaHbl CEPhE3HBIC COLUAIBHBIE PEePOPMBI.
[TencuonHoe obOecrieuenue Obuto BBeAeHO B Mtamum (1919), Kanage (1927) u
CIIA (1935). CtpaxoBanue no 6e3pabotuiie BBenu B Uranuu (1919), IIBenuun
(1934), Kanmame (1940) m t1.n. Ha KOHCTUTYUIMOHHOM YypOBHE MPUHIIMII
COI[MAJILHOTO TOCYAapCTBa BHEpBbIe ObLT 3akpervieH B ¢T. 20 u 28 KoHcturyuuu
OPI'" 1949 r. OmHako K TOMY BPEMEHHM YXKE€ MHOTME TOCyAapcTBa B CBOHUX
KOHCTUTYLIUSIX, TaK WIM WHA4ye, 3aKPEIUUIM aHAJOTUYHbBIE MOJOXKEHUsA. Tem He
MEHee, BCE 3TO HE O3HAYaeT, YTO CaMO MO ce0e KOHCTUTYLIMOHHOE 3aKpeIieHUe
MPUHLNNA COLMAIBHOTO TOCYAAapCTBAa O3HAYAJIO peajbHOE €ro BoruiomeHue. O
COIIMAJILBHOM TOCYJIapCTBE KaK 0CO0OW MOJUTUKO-TIPABOBOM PEabHOCTA MOKHO
FOBOPUTH JIMIIb TOTJA, KOTJa COLMAJIbHO OPUEHTUPOBAHHAS  TOJIUTHUKA
(baKkTHYeCK CTAaHOBUTCS OCHOBHBIM HAIIPaBJICHUEM €ro JeATEeIbHOCTH W
pacnpocTpaHseTcsl Ha IUPOKUM Kpyr o0bekToB. KpoMe Toro, coruaabHbIM MOXKET
OBITHh TOJBKO TOCYJIApPCTBO, HMMEIOIIEE BBICOKUUA YpPOBEHb JIKOHOMHUYECKOTO
pa3BUTHS, MPUYEM B CTPYKTYpPE SKOHOMHUKH JOJDKHA OBITh Y4YTeHa COIMaTbHas
OpUEHTAIUsl TocyaapcTBa. B 3ToM CBA3M MOMEHT pPEajbHOTO BO3HHUKHOBEHHSI

COIIMAJIBHBIX TOCYAapCTB cleayeT oTHecTH K 60-m romam XX B. B kaxmon xe
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KOHKPETHOM CTpaHe HauyajbHYIO CTaguil0 (OPMUPOBAHUS  COLMAIBHOTO
rocyZiapcTBa CIeIyeT CBI3bIBAaTh C YCTAHOBIECHUEM OTBETCTBEHHOCTH IOCYIapCTBa
3a NPENOCTABICHUE KAXKIOMY TPAKIAHWHY IPOKUTOYHOTO MHUHHMYMA, YTO B
JalbHEHIIeEM TpaHC(OPMHUPYETCS B OOS3aHHOCTb TOCYJapcTBa OOECIEUUTh
Ka)XJIOMY I'PaXJIAHUHY TOCTOMHBIA YPOBEHD KU3HHU.

XapakTEpHBIMU NPUSHAKAMU COYUATLHO20 20CYOaAPCMEa SBIIIOTCS:

1 .BBICOKMI D>KOHOMMYECKU! YPOBEHb pPa3BUTHS TIOCYIapCTBA, KOTOPBIN
NO3BOJISIET  PAallMOHAIBHO IepepacnpeneisaTh (UHAHCOBBIE JIOXOJbl  Cpeau
HaceJICHUs, HE YIIEeMJIsis IPaB COOCTBEHHUKOB U MOJIEPKUBAst HYKIAIOLINXCS;

2. KOHCTUTYLMOHHO 3aKpEIUICHHBIE M TapaHTUPOBAaHHBIE TIOCYIapCTBa
COLMAJIbHO-D)KOHOMUYECKHE TIpaBa TPaXJaH, HAJW4YUe pEealbHOW CHUCTEMBI
o0ecrniedeHus, peaanu3aluy 1 3alUThl JaHHBIX MpaB U CBOOO;

3. COUHAIIBHO-OPUEHTUPOBAHHASI IKOHOMHYECKAs CHUCTEMA, JOCTAaTOYHBIN
SKOHOMMYECKNN IMOTEHIMAI JUIS PEATU3ALMN MEP COLMATbHOMN MOAJIEPHKKH;

4. HanmuuMe TpaXAAHCKOro o0O0IlecTBa, KOTOPOE CIOCOOHO OKa3blBaTh
KOHTPOJUMpYIOIIHE (QYHKIMM [0 pealu3aldd TOCYyAapCTBOM  COLIMAJIBHO
OPUEHTUPOBAHHOM ITOJINTUKY;

6. IPKO BBIPAKEHHAsI COLMAJIbBHAS HAIIPABICHHOCTH IOJUTUKHU IOCYyAapCTBa,
YTO TPOSBISIETCS B pa3pabOTKE pa3HOOOPA3HBIX COLMAIBHBIX MPOTpaMM U
IIPUOPUTETHOCTH UX pEAIN3ALNY;

7. HaJId4YMe Yy TOCyJapcTBa LEJIM YCTaHOBJEHHUs BceoOmero Ounara,
COLIMAJIbHOW CHPAaBEIJIMBOCTH, OOECIEUEHUE KaXIOMy Tpa)XIaHUHY JIOCTOMHBIX
YCJIOBUM CYILIECTBOBAaHHUs; COLMAIBHON 3alMIIEHHOCTH; pPAaBHBIX CTapTOBBIX
BO3MOKHOCTEH I CaMOpEAIN3aLUH JINYHOCTY;

8. HaJIM4Ke Pa3BUTOrO COLMAIBHOIO 3aKOHOATENIbCTBA;

9. B3aMMHas OTBETCTBEHHOCTh rocyzapcrsa " oOuiecTna,
NpeAnpuHUMaTeNneid MW 00IlecTBa MO BBINOJIHEHUIO CBOMX OOSI3aHHOCTEH B

coruanabHOM cdepe.
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CobcTBeHHO, colanbHask GyHKIUS FOCyJapCcTBa MOXKET ObITh MPEACTABIICHA
KaK COBOKYIIHOCTb HecKONbkuX mnondynkumii. IIpodeccop M. I'pymenckmii®
BBIJICIISIET:

1. 3amuTHY0 QyHKIHIO (0OecieueHrne ColMabHON O€30MacHOCTH YeJI0BeKa,
€ro JKU3HU, 3JI0POBbsl U JOCTOMHCTBA, MOJAICPKKA CEMbU U MAaTEPUHCTBA, 3a00Ta O
0e3pa0OTHBIX U JIUIAX MPEKIOHHOTO BO3PACTa, MOJIOJICIKN);

2. perymupyroulyro QyHKIuo (TpoBeNEeHUE CTPYKTYpHBIX pedopM B
HPKOHOMHUKE C IIEIbI0 €€ OO0JIbIIEeH COIMAIIbHOW OPUEHTAIIUH, YKPEIICHUE MPAaBOBBIX
OCHOB HETOCYAapCTBEHHBIX (OpM COOCTBEHHOCTH, HOPMHPOBAHHE MPOIIECCOB
1IEHOO0pa30BaHMs, MepepaCIPEICIICHUE T0X0/I0B MKy CIOSIMH HACEICHUS Yepe3
TrOCYJIJapCTBEHHBIA OIOJKET, OIJ)KETHOEC (UHAHCHUPOBAHUE COIUMATBHBIX IPO-
rpamm, HOPMaTUBHO-TIPABOBOE pEryJIMpOBaHHE 0JIarOTBOPUTEIILHOM
TSI TEIbHOCTH);

3. crabwnmsupyomuryo (yHKIU0O (00ecrneueHne COIUaIbHOIO COTrjiacus U
MapTHEPCTBA, COIMAJIBLHOM CIpPaBEJIMBOCTH, MpaBa 4YeJOBEKa Ha «COOCTBEHHBIN
ATHUYECKUM MyTh» U T.1.);

4. KOHTPOJBHO-OXPAHUTEIBHYIO (YHKIHIO (KOHTPOJIb COOTBETCTBUSA
OOIIIECTBEHHBIM HOPMaTHUBaM UCIIOJIb30BaHMUSI COOCTBEHHMKOM CBOUX IIpaB, 3a
COOJIIOJICHUEM CYIIECTBYIOIIEr0 3aKoHoJaTeNbeTBa). Ocoboe 3HAYeHUE B ITOM
IUTaHEe TPUOOpETaeT peanu3alusg KOHCTUTYIIMOHHBIX TPeOOBaHUN O COIMATBHO-
MPaBOBOM OTBETCTBEHHOCTH COOCTBEHHMKOB 3a MOCJEACTBUS AKCILTyaTallid CBOEH
U O0IIEHAPOTHOM COOCTBEHHOCTH, 32 HECOOIIIOICHUE COOTBETCTBYIOMIUX TTPABOBBIX
TpeOOBaHUM.

B MupoBoii tuTepaType BBIACISIOT HECKOJBKO MOIX0I0B K Kilaccu(puKaIuu
couualbHbIX rocyaapcts. Hemeuxuit ucrtopuk ['. Purrep Bblaens1 MO3UTUBHOE
rocyAapcTBO, COOCTBEHHO COIMATIBLHOE FOCYAAapPCTBO, TOCYJAPCTBO OJIaroeHCTBUS.
Cxonnyro knaccudukanuto npeniaraor H. @epuuc u T. TWiIron: «mo3uTuBHOE

rocyaapcTtso COHHEU'H)HOﬁ 3alIUTBD», «TOCYyAApCTBO COHH&J’IBHOﬁ 3alIUThD»,

8 I'pymesckuii M. AkTyanbHble NpoOJIEMbl TEOPUH COBPEMEHHOTO JEMOKpaTHYeckoro rocyaapctea. Kues. 2000.
317 c.
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«COLMAIbHOE TOCYIapCTBO  BceoOmiero Omarococrosinus». Kpome — Toro,
pacnpocTpaHeHue B 3apyO0eKHOM JIUTepaType UMEET MOoJIpa3/IeIeHUEe COLUaIbHbIX
rocygapcTB Ha TpU MOJENM: JHOEpaIbHYI0, KOHCEPBAaTUBHYIO, COILMAJ-
neMokpaTudeckyro. CpaBHUTENbHBIA aHAIW3 MPUBEICHHBIX KiaccupUKaui
MO3BOJISIET YBUJIETh CXOACTBO MO3UTHUBHOIO TrOCYAapCTBA COLMAIBHOM 3alUTHI U
JMOEPaTBHOTO COLIMAIBHOTO TOCYAApCTBA, TOCYAAPCTBA COLMAIBHON 3allUTHI U
KOHCEPBAaTUBHOI'O, COLMAIBHOTO TOCYIapcTBa BCEOOIEro OJIaroCOCTOSHUS H
COLIMAIT-IEMOKPATHYECKOr0 COMaNbHOro rocyaapcersa. Ipu a3tom B nubepaibHOM
COLIMAJIBHOM TOCYAAapCTBE MPEANOYTEHUE B TOJUTUKE OTAAETCS O00ECHeYeHUIO
pPaBEHCTBA  COLMAJIBHBIX IIAHCOB (BO3MOXXHOCTEW), B  KOHCEPBATHBHOM-
JIOCTUKEHUIO PABHOBECHOTO OajlaHCa COLMANIBHBIX IIAHCOB (BO3MOXKHOCTEH) U
YCIOBUHM, B COLMAI-IEMOKPATUYECKOM - MPEANOYTEHUE OTIAETCS COLHUAIBHOMY
PaBEHCTBY T'paK/IaH.

Paznuuuss B COLMAJIbHOM TOJMTUKE pa3HbIX TOCYAapCTB IO3BOJISIOT
BBIJICTIUTH TAKKE CIEAYIOLIME MOJIENIA COLUAIBHOTO TOCYJapCTBA: CKAHINHABCKAs,
KOHTHUHEHTaJbHasl, aMEpUKAHO-OpUTAaHCKas, coBeTcKass. CKaHOuHagckas mooens
conpasibHoN nonuTuku (LlBerus, Gunnsuaus, Hanus, Hopserus) npeanonaraet
BBIJICJICHWE TOCY/IapCTBOM 3HAUYUTENbHBIX CPEACTB HaA COIMAJbHBIC HYXIbI.
Nmenno roCcyJ1apCTBO o0ecreynBaer OpraHHU3aLHI0 o0Opa3oBaHus,
3IpaBOOXpaHeHus, 3a00Ty O [eTAX | TMpecrapenbix U T.aI. B pamkax
KOHMUHEHMAIbHOU MoOeny TOCYHapCTBO CTPEMUTCS K CO3/IaHHUI0 PaBHBIX
BO3MOKHOCTEH M YCJIOBHUM. ['1aBHas 3agaya COCTOMT B ITOMOIIM HYKIAIOIIUMCS
(BBIUIaTa pa3nuyHBIX Mocobwmii). Tak Ha meHcuu pacxoayetcs: Bo Opaniuu - 46%,
B ['epmanum - 54%, Ha 3apaBooxpanenue Bo @pannuu - 30%, B ['epmannn - 25%.
CounanbHass nomouls: ®@panuus - 9%, 'epmanus - 4% oOT Bcex COLMAIbHBIX
3arpar. bpumanckas MmoOenb XapaKTEPU3YeTCS MHUHUMAJIBHBIM  y4acTHUEM
rocygapctea B comnuanbHOM cdepe. IlpsiMas rocymapcTBeHHass IOMOIIb
OKa3bIBaeTCsI HauOOJIee HE3AIIMIICHHBIM CJIOSM HACEJICHUs, TapaHTUPYETCs
MUHUMAJIBLHBIA TPOKUTOUYHBIA YpOBEeHb. KpaeyrojabHbIM KamMHEM COIMaIbHOU

IIOJINTUKHN B BGHI/IKO6pI/ITaHI/II/I ABIEICTCA 3APAaBOOXPAHCHUC, 3aTpPpaTbl HA KOTOPOC
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cocTaBisitoT 32 % oT Bcex pacxonoB. Torna kak Ha neHcuu Tpaturcs 42 %, Ha
NpAMYI0 COLMaIbHYI0 momonls — 17 %. I'ocy1apcTBO CTUMYJUPYET CO3JAaHUE U
NEATEeILHOCTh HETOCYMIapCTBEHHOTO CTPAaxOBaHUS, CIIOCOOCTBYET pPa3BUTHIO
Pa3IMYHBIX CIIOCOOOB MOBBIIICHUS TPaXKJaHaMH CBOUX JIOXOJIOB.

B mocnemnme roapl mosyumsa pacmupoctpaHeHue uues «Workfare Statey
(«TpyZmOBOE TOCYAAapCTBO», «TOCYIAPCTBO, OJArOMPHUSATCTBYIONIEE TPYIY»).
[TomoOHOE comuaabHOE TOCYAapCTBO JIOJHKHO, IO MBICIIM €0  HJICOJIOTOB,
oOecrieuynBaTh TOJHKO OCHOBHBIC HYXKIHI YEJIOBEKA (IMIPOKUTOYHBIA MUHUMYM,
oOpa3zoBaHue, 3apaBOOXpPAaHCHHE, HHPPACTPYKTYpy) B TeX O0OBEMax, KOTOpPHIC
00yCJIOBJICHBI peaTbHBIMU YKOHOMUYECKIUMHU BO3MOXKHOCTSAMH 00111ecTBa. Bo Bcem
OCTaJIbHOM YE€JIOBEK JOJDKEH OMUpaThesl Ha COOCTBEeHHBIM Tpya. CTaBKy clienyer
JieJaTh Ha JJUYHYI0 OTBETCTBEHHOCTh YEJIOBEKA 3a COOCTBEHHOE Onaromosrydue. B
CBSI3U C ATUM COBPEMEHHOE COLMAIBHOE TOCYJApCTBO CTPEMMTCS OTKa3aThCAd OT
CBOEH MATEPHAIIMCTCKON POJIM, OPUECHTUPYETCS HAa YCTPAaHECHUE MKIMBEHUYECTBA U
CO3/IlaHhE OJIATONIPUSATHBIX COLMAIBHBIX YCIOBHUM, TIPEXKAEC BCEro, IyTeM

(bopMHpOBaHUS COLMATBHO OPUEHTUPOBAHHOTO PHIHOYHOTO XO34MCTBA.

4. [IpaBoBoii cTaTyc JMYHOCTH. 3aKOHHbIE HHTEPEChl TUYHOCTH

[IpaBoBOl cTaTyC JUYHOCTH — OTO COBOKYNMHOCTH IIpaB, CBOOOI H
00513aHHOCTEM JMYHOCTH, KOTOpbIE MPU3HAIOTCS, TapaHTUPYIOTCS CO CTOPOHBI
rocyapcTBa M OOBEKTHBHO peanusylorcs.’® B ocHOBe mpaBoBOro craryca
JUYHOCTH JIEKUT (PaKTUUYECKUI COIMANIbHBIM CTaTyC, T. €. PEaJbHOE IMOJIOKEHUE
4yesl0BeKa B OOLIECTBEHHOM KU3HHU.

[lo wmuenmo E.A. JlykameBoit®’, cloxHble  B3aMMOOTHOIIEHUS,
BO3HUKAIOIIME MEXAY TOCYJIapCTBOM M OTHENbHO B3STHIM TIPAKIAHHUHOM,
B3aMMOOTHOIICHHUS MEXIY JIIOJbMU 3aUKCUPOBAHBI B IOPUINYECKON Popme — B
npaBax, cB00O/Iax M 00S3aHHOCTAX (OHM M 00pa3yloT MPaBOBOM CTATYC JIMYHOCTH

KaKk TakoBOM). YacTh wuccienoBareyied CKIOHSAETCS K MO3UIHMH O TOM, YTO

% Matyzos H.W., Manbko A.B. Teopus rocysapctsa u 1pasa: yaebHuk. FOpucts. 2004. 354 c.
87 Hepcecsnn B. C., Jlykamesa E. A., Jlanaesa B. B. ITpo6ieMsl 001eii TeOpuM NpaBa ¥ rocynapcTBa; yudeOHUK.
HOPMA. 2022. 816 c.
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KaTEerOpUU «IIPABOBOM CTATYC» U «IIPABOBOE MOJIOKEHUSD TOXKIECTBEHHbI. OHAKO
CYILLIECTBYIOT U MHBIE TOUKHU 3PEHUs, COTJIACHO KOTOPBIM IIeiecoo0pa3Hee ObLIo Obl
pasrpaHUYMBaTh JTAaHHBIE MOHSATHS W PAacCMAaTPUBATh MPABOBOM CTATyC JTUYHOCTU
COCTAaBHBIM 3JIEMEHTOM MPABOBOIO CTaTyca MHAUBHUA.

B nmpaBoBOM cTaryce JMYHOCTH BBIAEISIOTCS PSIi CTPYKTYPHBIX 3JIEMEHTOB.
Taxk, cornmacHo OOIMIENPUHATOMY MOJIXO0/Y, IPAaBOBOM CTAaTyC JUYHOCTH BKJIIOYAET B
ceOsi mpaBOBBIE HOPMBI; NMPABOCYOBEKTHOCTh; CYOBEKTHUBHBIE IIpaBa, CBOOOBI U
0053aHHOCTH; 3aKOHHBIE MHTEPECHI; IOPUANYECKYI0 OTBETCTBEHHOCTH; MPABOBBIE
npuHiunsl. E.A. JlykameBa BbIIENseT €lle M TaKk Ha3bIBa€MbIE IMPEACTATYCHBIC
(mpaBoCO3HaHKE, MPABOBYIO KYJIBTYPY U HJCOJIOTHIO), a TAKXKE IMOCIECTaTyCHBIC
(3aKOHHOCTb, TUCLMIUIMHY, IPABOMOPSIIO0K) AIE€MEHTHI.

B IOPUINYECKON  JIUTEpatype IPaBOBOM CTaTyc JUYHOCTHU
KJIACCU(PHUIIMPYETCS IO HECKOJIBKUM Pa3HOBUIHOCTSM:

- 00muMi (KOHCTUTYLIMOHHBIN) CTaTyC TpaXkJIaHWHA; CIEUUaIbHBIM WU
POJIOBOM CTaTyC OMpEIETICHHBIX TpaXKaaH; MHAUBUIYaTbHBIN CTATYC;

- cTaTyCc QU3HYECKUX U FOPUINICCKUX JIHII,

- CTaTyC WHOCTpPAaHIIEB, JHIl ©0€3 TpaxJaHCTBa WM C JIBOWHBIM
IPAKJAHCTBOM, OEXKEHIIEB, BBIHYXIEHHBIX MEPECENICHIIEB; CTAaTyC POCCUHUCKHX
IpakJaH, HaXOAAIIMXCS 3a pyOeKoM;

- OTpacjeBble CTaTyChl: T'PaXKJIaHCKO-TIPAaBOBOH, aJMUHUCTPATHUBHO-
MPaBOBOI1, YTOJOBHO-TIPABOBOM U T. 11.;

- mpodeccCHoHaIbHBIE M JIOJDKHOCTHBIE CTaTychl (CTaryc Jemyrarta,
MMHHUCTPA, CYJIbH, TPOKYpOpa).

OOmuit mpaBOBOM CTaTyCc TpaKJaHUHA TMPEACTABISET CO0O0Ml CcTaTyc
rpaXJaHWHA TOCYAapCTBa, IMOJHOMPABHOIO YjeHa oOmiecTBa. JlaHHBIA cTaTyc
OIpeaeIIeH Koncruryuuen Poccuiickon denepaunn B Ka4eCTBE
OCHOBOIIOJIAraroIero, 0asucCHOro, a COOTBETCTBEHHO, SIBISETCS OAMHAKOBBIM JUIS
BCEX BHE 3aBUCHUMOCTHM OT Kakux-IMOO0 0coOeHHOCTEeH. 3HaueHue oOIIero
MPaBOBOT0 CTaryca IpakJaHWHA BBIPAXKAETCS B TOM, YTO OH BKJIOYAET B ce0s

byHIaMeHTaIbHBIC TIpaBa, CBOOOBI U 00s13aHHOCTH. He MeHee Ba)KHBIM SIBIISICTCS
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W CIEHHalIbHBI TPaBOBOM CTaTyC, MPEACTABISIONIMNA CO0OM cTaTyc JHIIa,
NPUHAIIICKAIIETO K OTIAEIBHO B3ATOM KaTErOpuH TpaxkaaH (BOCHHOCTYKaIUe,
MEHCUOHEPHI, CTYACHThI, UHBAJIU/IbI, CY/IbH, AEMyTaThl, IPEANPUHUMATEIU U T. 11.),
KOTOPBIN MO3BOJISIET OCYIIECTBIISTh BO3JIOKEHHBIE HA HUX CIIELMaIbHbIe (YHKIIUU.
CrenuanpHbIli TIPAaBOBOM CTATyC MOKET OOO3HAYUTh [Ji OTAEIBHBIX TPYMI
JIOTIOJTHUTENBHBIC TIPaBa, CBOOOABI U 00S3aHHOCTH, KOTOPBIE OYAyT 6a3upoBaThCs
Ha (QyHIaMeHTanbHBIX. WHIMBUAYaldbHBIM TPABOBOM CTAaTyC MpeIoJiaraet
COBOKYITHOCTb MEPCOHU(PHUIIMPOBAHHBIX IPaB, a TaKKe OOS3aHHOCTEH Tpa)KaaH C
Y4ETOM MX MOJIOBBIX, BO3PACTHBIX XapaKTEPUCTUK, CEMEITHOTO MOJIOKEHHUS U T. [I.

JIns XxapakTepUCTUKU IMPABOBOTO CTATyca JUYHOCTU 3HAYEHUE HMEET HE
TOJIBKO O0BEM IpaB U CBOOOJ, HO W NPHUHLMUIBI, HAa OCHOBAaHUU KOTOPBIX
OCYIIECTBJISICTCS. HMCIOJMHEHUE TakuX IMpaB M cBoOoa. [IpuHIMIBI TPaBOBOTO
cTaTyca JIMYHOCTH — 3TO OCHOBOIIOJIAralolll€ Hayajla, Ha OCHOBAaHUM KOTOPBIX
IPOUCXOUT MCIOJIB30BAHME MPAB U CBOOOJ YEIOBEKAa U TpakJIaHWHA, a TAKXKE
BBITIOJIHAIOTCSL  €r0  00si3aHHOCTH. Takue TPUHIMIBI MNPUHITO  CUUTATh
YHUBEPCAIbHBIMH 10 CBOEMY COJIEP>KAaHUIO, IMOCPEACTBOM KOTOPBIX MPOUCXOIUT
OIpe/IeJIEHNE OCHOBHBIX YEpT CTaTyca BCEX YJIEHOB OOLIecTBa 0€3 MCKIIIOUEHUSI.
Tak, B OcHoBHOM 3akoHe Poccumiickoro rocymapcrBa — Konctutynum PO —
3aKperJIeHbI CIEAYIOIINE MPUHIUIIBI TPAaBOBOTO cTaryca JuyHocTh: 1. Bee mpaga,
CBOOOJIbI, OOS3aHHOCTH YEJIOBEKAa M TPa)kJTaHWHA JOJKHBI PEaTU30BBIBATHCS C
y4E€TOM IPUHILIMINA paBHOIpaBUs. J[aHHBIA NPUHITUT SIBJSIETCS OCHOBHBIM. Tak, CT.
19 Koucturyuun Poccuiickoit ®denepannini coaepXuT 24 Takue acleKThl, Kak
paBEeHCTBO BCEX IMEpe] 3aKOHOM; pPABEHCTBO IMpaB U CBOOOJA 4YeloOBEeKa U
rpaXJIaHWHA; paBHOMNpaBUE MYXXUMHBI W >KeHIIMHBL. 2. IlpaBa, cBOOOABI U
00S3aHHOCTH JIMYHOCTH OCHOBBIBAIOTCS Ha WX TapaHTUPOBAHHOCTU. KMeHHO
MO3TOMY MPHUHSTO Pa3auyaTh COLUAIBHO-PKOHOMUYECKUE, TTOJIMTUYECKUE, & TAKKE
opuaudeckue rapaHtud. ColMalbHO-d)KOHOMUYECKUE TapaHTUHU MPEIoJiaraioT
HEKYI0 MaTE€pUAIbHYIO0 OCHOBY, MOCPEICTBOM KOTOpPOil W OyayT oOecreuuBaThCs
Takue mpaBa U cB0OOAbl. Kpome Toro, comumanbHas CTaOMJIBHOCTH IO3BOJIUT

IMOJIOKUTCIIBHO CKA3aTbCA Ha 9KOHOMHKC CTPaHbl, 4 COOTBCTCTBCHHO Ha IIPOLCCCC
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peayiv3allMd MpaB U CBOOOJ dYeloBeKa M rpaxiaHuHa. [log mnomuTuueckumu
rapaHTUSIMU HEOOXOAMMO MOHMMAThH IOJIUTUKY TOCYIapCTBa, HAIPABJICHHYIO Ha
co3JaHue OJIarONpPUATHBIX YCIOBUH JUISl YEJOBEKAa M rpaxaanuHa. IOpuanueckue
TapaHTUHA TIO3BOJIIIOT OXBAaTUTh PAa3JIMUHBIE CPEACTBA OCYIIECTBICHUS OXpPaHbI
1paB U CBOOOJ 4Ye€JOBEKa M IpaxkaaHuHa. FIMEHHO MOATOMY 3HAaYUTENbHAs YacTh
IOPUIMYECKUX TapaHTUM Hamwia cBoe oTpaxkenue B Konctutymum Poccuiickon
@enepannn. Takoro poga KOHCTUTYLIMOHHBIE HOPMBI OTHOCSITCSI IIPEXKIE BCETO K
TEM OTHOWICHMUSM, KOTOPBIE CBSI3aHBI C BO3MOYKHOCTBIO  IPUMEHEHUS
roCyZapCTBOM K YE€JIOBEKY MEp IPUHYIUTEIBHOTO BO3IECHCTBHSI, IIPUBIICUEHUS €TO
K CyZ€OHOIl OTBETCTBEHHOCTH, CYIIECTBEHHOTO OTPaHUUYEHUS €ro MmpaB U CBOOOJ
caMuM rocygapctBoM. OCHOBHBIM  3aKOHOM Poccuiickoro rocyaapcrsa
rapaHTUpPyeTCss W IPUHLHUI JEMOKPATHYECKOTO CYIOIPOU3BOJCTBA, a TaKKe
I'YMaHHOE€ OTHOIIEHHE K TEM JIMIAM, KOTOPBIE IPHUBIECKAIOTCA K YIOJOBHOMU
OTBETCTBEHHOCTH. 3. IIpaBOBOM cTaTyc JIMYHOCTH OCHOBBIBAETCS HA MPE3YMIILIUU
HEOTHhEMJIEMOCTH TIpaB M CBOOOJ YENOBEKAa U TpaXJaHWHA, HEIONYCTUMOCTU
OorpaHu4eHus mpaB U cBoOOA. J[aHHBIN MPUHLMII OCHOBAaH HA MPU3HAHUU IPaB U
cBOOO/I YeJIOBEKa HEOTUYKIAEMbIMH, MOCKOJIBKY OHM JaHbl €My C MOMEHTa
poxnaeHuss. Ho mpu 3TOM Ka)KIplil 4ENOBEK TOHKEH IMPABOMEPHO HCIIOJIb30BaTh
CBOM IMpaBa U CBOOObI, HE 310ynoTpeOsiss MMU. JJaHHOE MOJI0KEHNE 3aKPEIIEHO
B cT. 17 Koncruryuun Poccuiickoit ®Denepaunn. Bo3MOXHBI cUTyallud, MpU
KOTOPBIX MPUXOAMUTCS OTpaHUYMBATH MpaBa U CBOOOJBI YEIOBEKa, HO MEepeyYeHb
TAKUX OCHOBAaHHWM 3aKPBITBIA KW OTOBOPEH OCHOBHBIM 3aKOHOM Poccuiickoro
rocyJ1apcTBa.

B Teopun crnoxuncs psa moaxoa0B K ONPEIEICHUIO MTOJIOKEHNS JINYHOCTH B
roCy1apCcTBe: 3TaTU3M, JIUOepanu3M (MHAUBUIYAIU3M), 1EMOKPATH3M.

Omamusm (ot ¢p. etate — rocymapcTBo) omnpaBAbIBaCT NPUCYTCTBUE
rocygapcTBa BO Bcex cepax KM3HM OOLIECTBA, MPEYBEIMYMBAET €ro poJib B

PEIICHUH BOIPOCOB ITyOIMYHOM M 4acTHOM xu3HH oaei.®® Ilpuopurer ormaercs

% Benrepos A.B. Teopus rocyapcTsa U NpaBa: yUeOHMK JUIS IOpPHANYECKUX By30B. 3-e u3a. M.: IOpucnpynenuus.
2000. 528 c.
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obmeMy, NmyOJIMYHOMY HaJ YacTHbIM M WHAMBUAYaJIbHbIM. l'OCynapcTBEHHOE
yIpPaBICHUE CTAHOBUTCSI M30BITOYHBIM M HEOINPABJAHHO JKECTKUM B OTHOILIECHUU
JUYHOCTH. DTAaTU3M, OCHOBAHHBIM Ha TOCIIOJICTBE OPraHOB BJIACTH, IpeHeOperaer
cB0oOOON JnyHOCTU. KpallHUM MpOsIBIEHUEM 3TaTU3Ma SBISETCS TEOPUS U
IpaKkTHKa TOoTaluTapu3Mma. Takoe TOCyIapCTBO TMOJHOCTBIO YCTpaHseT cdepy
JUYHOTO M CTPEMUThCS K Oe3pa3felibHOMY KOHTPOJIIO Haja OOIIECTBEHHOW U
JIMYHOM KU3HBIO BO UMS JOCTUIKEHUSI «BBICILINX LIETEI».

Jlubepanuzm (ot nart. liberalis — cBoOomHBIN) MpoBo3IIIaNIaeT abCOMOTHYIO
LIEHHOCTh JINYHOCTH, HEJOIYIICHHE BMEUIATEIbCTBA TOCYJapcTBa B CBOOOAY
JIMYHOCTH, € 6E30IIacHOCTb, IPABO BHIPAKATH B3N AL M MHeHHS. % [ocynapcTBo
paccMaTpuBaeTCs Kak COBOKYIMHOCTh TpaXkJIaH, OHO TOAYMHEHO WHTEpecaM
JUYHOCTH, OPUEHTHPYETCS B OOJIbLIEH Mepe Ha MOTPEOHOCTH OTAEIIbHBIX I'PaX/1aH,
HE)XeNu Ha ob0mue, myOonuuHble WHTEpechl. OJHAKO OYEBHUIHBI M HEAOCTATKH
TAaKOro Toaxoja. B uucTtoM Buae MHAWBHUIYaTMCTHYECKOW MOJIEIH TOCYAapCTBa
CYLIECTBOBATh HE MOXET, ITOCKOJIbKY €€ peajin3allis Ha MPaKTUKE O3Hadaja Obl
pacnaj rocyapcTna.

Jemokpamusm, KaKk U nuOepanu3M, UCXOAUT U3 MPHUOPUTETA JTUYHOCTH B
CHCTEME ILIEHHOCTEW NEeMOKPATUYECKOTO OOIIEeCTBa, MPU3HAHUS HEOTUYKIACMBIX
€CTECTBEHHBIX MpaB M cBOOOA uyenoBeka. Bmecre ¢ Tem, Oonblloe 3HaYeHUE
IpUJIaeTCsl B3aUMHBIM MpaBaM U 003aHHOCTSM JIMYHOCTHU U rocynapcrna. IMeHHO
B JIEMOKPaTHYECKOM TOCYAAapCTBE JIMYHOCTh MMEET TOT HEOOXOIUMBIM 00BEM
rapaHTUPOBAHHBIX TOCYJApPCTBOM IpaB, KOTOPBIA JaeT €l BO3MOYKHOCTb OBITh
IIEVUCTBUTEIHLHO CBOOOIHOM.

[IpaBa yenoBeka rapaHTUPYIOTCS JTUIIb B TOM Mepe, B KaKOH UX peaan3aiius
HE MOCATaeT Ha IPaBa U 3aKOHHBIE MHTEPECHI IPYTHUX JIMIL U OOIIECTBA B LIEJIOM.

H.B. Burpyk’® ompenensn 3aKkoHHBIM HMHTEPEC B KadeCTBE BO3MOKHOCTHU
(ropuIMYecKoro IMpapa) JMYHOCTU Ha MCIOJIb30BAaHUE COIMANbHBIX Ojar. JlaHHas

BO3MOKHOCTDb BBIPAXKACTCA B IIOJITHOMOYHUAX HOCHUTCIIA 1100 HOCHTEJIEH 3aKOHHOTO

8 Muronkun A.C. Teopus rocynapctsa u npasa; yae6Huk. I'opogen. 2003. 367.
" Burpyk H.B. O6uias teopus opuanueckoii oteeTcTBeHHOCTH: MoHorpadus. M.: Uszn-so PATIL. 2008. 304 c.
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UHTEpeca JAEMCTBOBAaTh OMNPENECIEHHBIM 00pa3oM, TpeOOBaTh OT TPETbUX JIMIL
OTIPE/ICTICHHOTO MOBEJCHUS, a TaKKe O0palaTbCsi K KOMIIETEHTHBIM OpraHam U
YUpPEKICHUEM 32 3allUTOM B CIy4asx, €CIM TPEThbU JHIAa HENPaBOMOYHO
IPETNATCTBYIOT 3aKOHHBIM JCHCTBUSAM HOCUTEJIEW MHTEpECca. 3aKOHHBIM MHTEPEC —
IOpUINYECKas O3BOJICHHOCTb, MMEIOIAsi B OTIMYHME OT CYOBEKTHBHOTO IpaBa
XapakKTep IPaBoBOro crpemieHns.’t OIHaKo ¥ 3aKOHHBIA HHTEPEC MOYKHO CUUTATH
MU3BECTHOM BO3MOXXHOCTBIO, HO BO3MOYKHOCTbIO B  OOJIBIIMHCTBE CBOEM
COLIMaJbHOM, (hakTHUECKOH, a He TpaBoBoil. OH OTpakaeT JHIb Pa3pEIICHHOCTD
JIEUCTBUH U HE O0JIEE TOTO.

Mansko A.B.”? omnpenenser 3aKOHHBIH HWHTEPEC KAK OTPAKEHHOE B
OOBEKTHBHOM TMpaBe JHOO BBITEKAIOIIEE M3 €ro OOIIero cMbicia U B
rapaHTHPOBAHHOE TOCYJIapCTBOM IOPUIMYECKOE JIO3BOJICHHE, BBIPAXKAIOIIEECS B
CTPEMJIEHUH CYOBEKTa MOJIb30BATHCS KOHKPETHBIM COLMAIBHBIM OJaroM, a Takxke
B HEKOTOPBIX CIy4yasx oOpamiaThCs 3a 3alIUTOM K KOMIIETEHTHBIM OpraHaMm B
LEeIsIX  YJOBJIIETBOPEHHS ~ CBOMX  IOTPEOHOCTEH, HE  MPOTHBOPEYALINX
0OIIIECTBEHHBIM.

CxonHO# TOYKM 3peHHs npuaepkuBaercs A.A. Epomenko’™, koTopslii
ompenensieT 3aKOHHbIM HMHTEpec Kak o0co00e IOPUANYECKH OOYCIOBIEHHOE
CTpeMJIeHHE CyObeKTa MpaBa Ha JTOCTHXKEHHE OIpeAesIeHHbIX Onar, oOnagaHue
KOTOPBIMU JTO3BOJICHO TOCYJapCTBOM U O0O€ECIEYeHO NyTeM IMperoCTaBICHUs
CyOBEKTHUBHBIX MPaB U 00s3aHHOCTEN WHIUBUIOB.

Cpenu npu3HAKOB 3aKOHHOI'O HMHTEpECAa KaK COLMAJIbHOTO W IIPABOBOIO
SIBJICHHSI MOKHO BBIJICTIUTH:

1) 3aKOHHBII MHTEpeC NPEeACTaBIIeT COOOMl JO03BOJIEHHOE TrOCYJapCTBOM
MPaBO MOJIb30BAHHUS ONPEACICHHBIMH COIIMAIbHBIMU OJ1aramu;

2) 3aKkOHHBIM HHTEepec o0O0ecreynuBaeTcsa JEHUCTBUSIMH KOMIIETEHTHBIX

OpraHoOB U OXPAHACTCA IrOCYyAapCTBOM B JIMIC O9TUX OPraHOB;

"l Cy6ouer B.B. 3akoHHble uHTepechl. [Ipo6ieMbl TeOpHH TOCYNapcTBa U npapa: yueOHuk. M.: FOpmutundopM,
2012. C. 362-380.

2 Mary3os H.W., Mansko A.B. Teopus rocysapctsa u 1pasa: yaebnuk. IOpucts. 2004, 458 c.

8 Epomenko A. A. IlpaBoBas pernamenrtanus rpaxiaaHckoro coctosuus B CCCP: nucceprauus ... J0KTOpa
opuaudeckux Hayk: 12.00.03. Jlenunrpan. 1980. 454 c.
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3) 3aKkoHHBIE HMHTepechl  00NajalOT  CBOWCTBAMH  OOBEKTHBHOTO
OOIIIECTBEHHOTO HHTEpeca. DTO OOYCIOBIEHO TEM, 4YTO MHTEPEC CTaHOBUTCS
3aKOHHBIM B PE3yJbTaTe €T0 IOPHINYECKOTO OPOPMIICHUS, TO €CTh HOPMATHBHOTO
3aKperieHus. TeM caMbIM 3aKOHHBIM MHTEpEeC SIBISETCS BUIOBBIM MOHSATHUEM IIO

OTHOHICHHIO K IICPCOHAIBHOMY IMOHATHUIO — «KHUHTCPCCH.

Paznean I11. Teopusi npaBa
I'maBa 9. IlonsiTHe, NPU3HAKM U CYLIIHOCTH NPaBa
1. IlonsiTHe MpaBa KaK rocy1apCTBEHHOI 0, CONUAJILHO-HOPMATUBHOIO
peryJasiTopa o01ecTBeHHbIX OTHOIIEHHUI

Ilpaso — »TO0 cuctemMa oO0IIE00sM3aTENbHBIX BEJICHUM, YCTAHOBJIECHHBIX OT
MMEHHU TOCYIapCTBA U 00ECIeYMBAEMBIX CUJION TOCYIapCTBEHHOTO MPUHYKICHUS,
KOTOPBIE BBIPAKAIOT COTJIACOBAHHYIO OOIECTBEHHYIO BOJIIO M HAmpaBJCHBbl Ha
PErylIupOBaHNEe MHTEPECOB IPAXKIaH, OOLIECTBA ¥ TOCYAapCTBa B LIEIOM .

Ipusnaxu npasa:

- HOpMaTUBHOCTh. OCHOBOW MpaBa CIy)XKaT HOPMBI, IIAOJIOHBI, ITAJOHBI,
KOTOpPBIE PETYIUPYIOT MOBEACHUE JTIO/IEH;

- o6mieo0s3aTenbHOCTh. McnonHeHne TmpaBa o00s3aTEIBLHOTO JUISI BCEX
CyOBEKTOB IpaBa;

- HCHIOJHEHHE TpaBa O0O0ECNEeYMBAETCS CWJIOHM  TOCYAapCTBEHHOIO
npunHyxaeHus. [IpaBo Bcerma MCXOAUT OT rOCyJapCTBa HEMOCPEACTBEHHO B BHUJIC
3aKOHOB, M3JaBaEéMbIX TOCYJAapCTBEHHBIMU  OpraHamMu, WIM B  BHUJE
CaHKIIMOHWPOBAHHBIX TOCYAAPCTBOM MPABOBLIX 0OBIYAEB;

- HEMEePCOHO(PHUIIMPOBAHHOCTH aJIpecara;

- (QopmanbHasg ompenerleHHOCTh. [IpaBO MUCBMEHHO M3JI0XKEHO B

ogUIMaNTbHBIX aKTaX TOCYIapCTBEHHON BIACTH;

" TIuronkun A. C. Teopus rocynapcTsa M IpaBa: yueOHHK 1 By30B. 4-e u3a., nepepad. u nom. Mocksa: IOpaiir.
2025. 417 c.
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- cucTteMHOCTb. [IpaBo 061aaeT B3aMMOCBI3aHHOCTBIO, COTTIACOBAHHOCTHIO,
BHYTPEHHEW HENPOTUBOPEUMUBOCTHIO, YHOPAIOYEHHOCTHIO. JTO MO3BOJSET MPaBy
PEryJIMpOBATH CIOKHYIO CUCTEMY OOIIECTBEHHBIX OTHOIICHU;

- BJIACTHO-BOJIEBOM xapakrtep mnpaBa. (OCHOBOM mpaBa BBICTYyHAET
rocyJapcTBEHHasi BOJSI, KOTOpas BOIUIOIIAET B cebd€ BOJIO Kjacca, MpaBsled
TPYIIBI WK BCEro o0IecTBa. B mieane rocyaapcTBeHHAs BOJIS, BBIpAKCHHAS B
npaBe, JOJDKHA OBbITh pe3yJbTaTOM MPABOTBOPYECKOTO KOMIIPOMHCCA MEXIY
Pa3IMYHBIME CJIOSMH 00IIECTBa .

CywHocms npasa - 3TO TIIaBHAs, BHYTPEHHSS, YCTOMYMBAs Kauye€CTBEHHAs
XapaKTepUCTHKA IpaBa, KOTOpas pacKpbIBaeT MPUPOJAY M HA3HAYCHHUE MpaBa B
oO1iecTBe. A MOCKOJIBKY MpPaBy CBOMCTBEHEH BOJIEBOM XapakTep, TO BAXKHO, UbIO
BOJIFO BBIpa)KaeT MpaBO, YbM MHTEPECHI OHO BOILIOLIACT. B ropuandeckoil Hayke
CJIOXUJIOCH JIBA TJIABHBIX MOJIX0/1a K ONPENEIICHUIO CYIITHOCTH MPaBa:

1)  IIpaBo BbIpakaeT BOJIO SKOHOMHUYECKH TOCIOICTBYIOIIETO Kiacca U
HaBSI3bIBAET ATY BOJIIO OCTAJBHBIM KjaccaM M CJIOSIM OOIIECTBa, MUCIOJIb3Yys MPHU
ATOM METOJbl HACUJIMS, TPUHYKICHUS U TTOAaBICHUS.

[Ipy TakoM TOAXOAE KJIACCOBBIE HMHTEPECH  MPEBAIUPYIOT  HaJ
0OIlIeHapOIHBIMU, a HAllUOHAJIbHBIE WHTEPEChl — HaJ OOIIeUeTOBEYECKUMU. DTO
TaK Ha3bIBAEMBIM K1accoswili no0xo0 K TPaKTOBKE CYIIHOCTH IIpaBa, OH
XapakTepeH [IJis MAapKCHUCTCKOM HayKH, KOTOpash pacCcMaTpuUBaeT IpaBO, Kak
COIMAIbHO-KJIACCOBBIN PEryJIATOP OOIIECTBEHHBIX OTHOILICHUM.

2)  IlpaBo ecTb cpedcmeo docmudiceHusi KOMIPOMUCCA, CPEACTBO TIOMCKA
JIOTOBOPEHHOCTH, CPEJICTBO COTJIACHs], B3aUMHBIX YCTYIOK, a B II€JIOM — MEXAHU3M
yVOpaBJICHUS JejJaMyd oOIecTBa. OJTO O3HAYaeT, YTO MpPaBO HE CBA3AHO C
npuHyxkaeaueM. OHo, 0€3yCclIOBHO, HEOOXOAMMO B CIIy4ae HEBBIOJIHEHUS
MPaBOBBIX Mpeanucanuii. Ho riaBHBIM B MpaBe SIBISIOTCS HE MPUHYXKJICHUE U HE

HaCHJIMC, a MCTOAbI COIJIaCud U KOMIIpOMHUCCA.

" Turonxun A. C. Teopus rocynapcTsa 1 npaBa: yueOHHK A7 By30B. 4-e u3a., nepepad. u non. Mocksa: IOpaiir.
2025. 417 c.
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Takum oOpa3oMmM, B IOPUAMYECKOW HayKe CJIOXKUIOCH MHEHUE O
JIBOMCTBEHHOM XapakTepe CyIHOCTU TpaBa. C OAHOW CTOPOHBI, IPABO BhIPAXKAET
BOJIKO TOCIOJCTBYIOLIErO Kjacca Ha TOCYyIapCTBEHHOM ypoBHE. OHO MHCTPYMEHT
HE TOJIbKO MOJMTHYECKOTO T'OCIOJICTBA, HO OJHOBPEMEHHO U OOIIECOIUATIBLHOTO
pEeTryIMpoOBaHMs, TaK Kak oOecrmeunBaeT (DYHKIIMOHMPOBAHWE OOIIECTBa Kak
€MHOr0 COLMAJBLHOIO opraHu3Ma. BTopas cTopoHa CyIIHOCTM IpaBa O3HAYaerT,
YTO MPABO, KaK COIUAIBHBIA PETYJISITOP 00ecrneyruBaeT NOPsSI0K B OOIIECTBEHHBIX
OTHOIICHUSX, PETyJIUPYyeT MOBEJACHUE YEIIOBEKa M OOITHOCTEH JIIO/IeH, BBIpaKas
UJIEU CIPaBEJIMBOCTH, CBOOOIBI M PABEHCTBA JIIOJIEH, CIYKUT Ojary oOIIecTBa,
€ro MHTepecaM. ITO HE 03HAYAET, YTO MIPABO HE UMEET NMPUHYIUTEIBHON CHIIBI, HO
NPUHYKJCHUE HE O3Ha4aeT HaCWUJIMsA, XOTS HE MWCKIIOYaeT HOPUINYECKON
OTBETCTBEHHOCTH. TakuMm 00pa3oM, BCE JIEJ0 B Mepe MPUHYKICHUS, a HE B €ro
HaJUYuU WK OTCYTCTBUU. ClieoBaTebHO, TPABO HE MCKIIOYAET MPUHYKICHUS,
HO MCKJIIOYAET MPUHYKJICHUE B (hOpME HACUIIUS U TI0/1aBJICHUSI.

C yuetroMm ckazanHoro mpod. P.3. JIumuiy onpenensieT CyuHoCTh MpaBa Kak
CUCTEMY OOIIECTBEHHOTO MOpPAJIKAa, OCHOBAHHOIO Ha YYE€T€ HHTEPECOB Pa3HbIX

CJIOCB 06HI€CTB3, HX COorjiaCcuu U CHATHH 06IHGCTBGHHBIX HpOTHBOpeqHﬁ76.

2. Ilpuznaku npaBa

K npu3nakamM nmpaBa MO>XHO OTHECTH CJIETYIOIIHE:

1. IlpaBo - 910 s8n€HUe 0OWecmeenHoe. OHO BO3HHMKAET KaK MPOIYKT
OOLIECTBA HA ONPEEICHHON CTYNIEHU €r0 pa3BUTHA.

2. TlpaBo ecTb pecyramop cCOYUAIbHO 3HAYUMO20 NOBEOeHUs YeloGeKd,
Pa3HOBUIHOCTH COIMAIBHBIX HOpM. OHO WMEET NIeJI0 C COLUAIBbHON cdepoH,
KOTOpasi BKJIFOYAET B CeO0s: JIFOJieH; OTHOLICHUSI MEX]y JI0AbMU (OOIIECCTBEHHBIC
OTHOIIEHUS ); TIOBEICHUE CYOBEKTOB OOIIECTBEHHBIX OTHOIICHHM.

3. ConepkaHue TMpaBa ONPEACISIETCS HOMPeOHOCMAMU 0OUeCMBEHHO20
pazeumusi, UHTEpECAaMU YYaCTHUKOB OOIIECTBEHHOTO IMpOIlecca, OTPAXKEHHBIMU B

0OIIIECTBEHHOM CO3HAHUU.

7 JIupmun P. 3. Teopus npasa: yueOHHUK JUIS CTYIEHTOB IOpUANYECKUX By30B. Mocksa: BEK. 1994, 210 c.
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4. TlpaBo mo cBoeil mpupojie (CYIIHOCTH) €CThb cpedcmeo (MHCTPYMEHT,
dbopma) coyuanvHoeo Komnpomucca B MaciiTabe oOIEecTBa, YCTaHOBJICHUS
OaylaHca COIMaJIbHBIX WHTEPECOB, CIPABEIJIMBOTO pacmpeneieHus Omar, mepa
COIMaJIbHON CBOOOIBI MHIUBH/IA.

5. TlpaBo — ecTh pe3yabTaT BOJICBOU JEATENbHOCTU 3akoHojarenss. OHO
BBIPAXKAET TOCYJAPCTBEHHYIO BOJIIO, KOTOpas MOXKET OBITh OMOCpEeIOBaHa BOJICH
KJ1acca, paBsIIel TPy, Hapo1a, 00IIeCcTBa, HAIHH.

6. IlpaBo, KaK pa3HOBUIAHOCTH COIMAIBHBIX HOPM 001adaem Kauecmeom
HOpMAamueHocmu,; OHO JEHUCTBYET KakK Munosou peeyisamop, aapecaTbl KOTOPOTO
onpesneneHbl HE KOHKPETHO, IMOMMEHHO, a OOIMMH Tpu3HaKaMmu (BO3pAacT,
BMEHSIEMOCTh, OOIME MPHU3HAKK IOPUANYECKOro juma u T. 1.). HopmaTuBHOCTH
mpaBa MPOSIBISETCA M B HEOJHOKPATHOCTH JEHCTBUS IOPUIUYECKUX HOPM: OHHU
BCTYNAIOT B MPOIECC PETYIUPOBAHUS BCSIKAW pa3, KOT/Ia BO3SHUKAIOT THIIOBBIC
CUTyalli¥, YyCTAaHOBIICHHBIE KaK yCIOBHS WX JelcTBHsI. HopmaTHBHOCTH
dbopmupyeTcss Kak pe3ynbTaT 0000meHus u  (GUKCAllUd  YCTOWYHBBIX,
MTOBTOPSFOIINXCS COITUATBHO MOJIE3HBIX OTHOIICHUN 1 TTOCTYITKOB JIFOJICH.

7. JleiicTBue MpaBa OCHOBAHO Ha MPUHIUIIEC MPUMEHEHUS PABHLIX Mep K
YYaCTHHKAaM OOIIECTBEHHBIX OTHOIICHWN HE3aBUCHUMO OT WX WHAMBUAYATbHBIX
ocoOeHHOCTeW ((hU3MYECKOM CHUJIbl, YMCTBEHHBIX CIOCOOHOCTEH, COLMAIBHOTO
MOJIOKEHUSI U T. M.), TO €CTh K (DaKTHUYECKU HEPABHBIM CYOBEKTaM (IIPUHITUIT
(hopMaIbLHOTrO PAaBEHCTBA).

8. Hopmbl mpaBa J0MKHBI ObITh OOBEKTUBHUPOBAHBI BOBHE, 3aKPEIUICHBI B
OTIPENIENCHHBIX Ooguyuarvubix @opmax (UCTOYHUKAX TpaBa B (POPMaILHOM
CMBICJIC): HOPMATHBHO-TIPABOBBIX aKTaX, IPaBOBBIX OOBIYASX, FOPUIUIECKUX
mpereaeHTax u ap.

9. C TOukM 3peHHUs] BHYTPECHHEW OpraHu3alMi IMpaBO €CThb cucmemda
(IEIOCTHOCTH), COCTOSAIIAs W3 JJIEMEHTOB, CBSI3aHHBIX I1EJIECO00Pa3HBIMU
OTHOIIEHUSMHU (CTPYKTYPO) ¥ B3aUMOJICUCTBYIOIIUX APYT C JIPYTOM.

10. IIpaBo obweobs3amenvro. B oTimune OT NPYrUX COMHAIBHBIX HOPM,

OHO TIPEJACTaBIseT COOOM enuHYyI0 (M €IUHCTBEHHYI0) OOLIeroCyIapCTBEHHYIO
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HOPMAaTUBHYIO CUCTEMY, KOTOpas pPaCIpOCTPAHSIET CBOE JIEUCTBUE HA BCEX YJIECHOB
oO1ecTna.

11. TIlpaBy mnpucyma npoyedyprocms. llponienypy Kak A€TaabHO
periIaMeHTUPOBAHHBINA MOPSAIOK, MTOCIEA0OBATEILHOCTh B OCYIIECTBICHUH TEX WIIA
VHBIX JICCTBHM B KAKOM-TO MEPE MCHOJIB3YIOT BCE COLUANBHBIE perynsTopsl. Ho B
npaBe MPOLEAYPHOCTh (KaK M HOPMAaTUBHOCTH) BbIpa)keHa Hambojee TiyOoKo: B
CUCTEME TIpaBa CYIIECTBYIOT ILIeJble MpOLEIypHbIe OTpaciu (TpaxaaHCKOe
npoleccyalbHOE, YroJIoOBHO-IIpoleccyaibHoe U ap.). Ilpouenypa kacaercss Kak
peanu3anuu, Tak U U3JaHUs FOPUANIECKUX HOPM.

12. TIlpaBo JOEHCTBYET KaK UHMENLIEKMYANbHO-80€80U  pe2YsImop
noBeAeHus. [IpaBo uMeeT HE TOJNBKO CHEHUATbHO-IOPUIUYECKHM, Cyryoo
IIPaBOBOM MEXaHU3M JICUCTBUS, HO U IICUXOJIOTMYECKUH MEXAHNU3M: OHO HE MOXKET
peryqMpoBarh IIOBEACHUS HHAYE KaK 4Yepe3 CO3HAHUE M BOJIKO JIIOAed. B
ONPEJEICHHOM acleKTe MpaBO MOXHO paccMaTpUBaTh Kak HH(OPMAIMOHHYIO
CUCTEMY, COJEpKallyl0 HMH(OPMALMIO BJIACTHOIO XapakTepa, KoTopas, Oyaydu
OCO3HaHa, IETEPMUHUPYET BOJIO U MOBEICHHUE CYOBEKTOB.

13. IlpaBo mecHno cea3ano ¢ eocyoapcmeom. 1'0CynapcTBO BBISBISIET
paBOBblE NPUTI3aHUA oOHecTBA M O(QOopMIsIEeT HX B MpoUEcce H3AAHUS
HOPMATHBHO-TIPABOBBIX AaKTOB (a TaK)Ke IyTEM JEeJIerMpOBaHUs MOJIHOMOYUHN Ha
W31aHUE HOPMATHBHO-TIPABOBBIX AKTOB, CAHKIIMOHUPOBAHUS YCTOSIBIIUXCS
0ObIYaeB, CO3aHUS IOPUINYECKUX MPEUEACHTOB), TO €CTh «BO3BOAMUT B 3aKOH».
OHO TakXe OCYIIECTBIIET KOHTPOJb 33 OCYIIECTBICHUEM OPUIUYECKUX
NpEeANUCaHui W B HEOOXOAMMBIX CiIydasX oOecleyMBaeT WX BJIACTHYIO
peanu3anuio.

14. IlpaBo oxpansemcsa eocyoapcmeenHviM npuHyscoeHuem. Hukakue
JIpYyrue CcolMalbHble HOPMBI HE 00ecreyeHbl BO3MOXKHOCTbIO TOCYIapCTBEHHO-
NPUHYIUTEIBHON peanu3auuu (pedb MOXKET WATH JUIIb 00 MX MOAAEPKKE CO

CTOPOHBI rocyaapcTaa)’’.

" Kykun I1. TI. Teopus ropeHust ¥ B3pblBa: yueOHOE MOCOOME Ui BY30B. 2-€ U3[., mepepab. u jor. Mocksa:
IOpaiit. 2024. 397 c.
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C yderoM Ha3BanHbIX npu3HakoB B.H. IlporacoB ompenensier, uto npago
ectb odopmiieHHAas B OQUIUAIBHBIX HCTOYHMKAX M TapaHTHUpPOBAHHAs
rocyJIapCTBOM €JlMHas B MaciluTade o0liecTBa HOpMaTUBHASI CUCTEMA, IPU3BaHHAs
pPEryJupoBaTh COLMAIBLHO 3HAYMMOE IIOBEJICHWE YYAaCTHUKOB OOIIECTBEHHOTO
Ipolecca Ha OCHOBE OajlaHCa WHTEPECOB, COIVIACOBAHMS BOJb W IPABOBBIX

IPUTA3aHMI BCEX CI0EB 00ImecTBa’®,

3. CymHoCTh npasa

CyIHOCTb - TJIaBHOE, OCHOBHOE B pacCMaTpUBAEMOM OOBEKTE, a IOTOMY €€
YSICHEHHE TPEJCTaBIsIET 0COOYyI0 IIEHHOCTh B Ipolecce no3HaHus. IIpaBo, kak
ormeyan C.C. AlekceeB, MOCTPOEHO HA TPEX «KUTax». DTO HPABCTBEHHOCTS,
rocyapcTBo, 3KOHOMHKA. [IpaBo BO3HMKaeT Ha 0a3e HpPABCTBEHHOCTH Kak
OTJIMYHBIA OT HEE METOJl pPEeryJupOBaHMs; TOCYJapCTBO MPUIAET €EMY
o(pUIMATBHOCTh, TAPAHTHUPOBAHHOCTh, CHJIy; KOHOMHKA - OCHOBHOM MpeIMeT
peryJvpoBaHusi, IEpBONPUYMHA BO3HUKHOBEHHUS MpaBa, u0o 3TO Ta cdepa, rue
HPABCTBEHHOCTh KaK PETYIATOP OOHAPYKHJIA CBOK) HECOCTOATENLHOCT 2.

HpaBCTBEHHOCTh, TOCYAapCTBO M HSKOHOMHKA - BHEIIHHWE YCIIOBHS,
BBI3BAaBUIME MMPABO K XU3HM KaK HOBOE coluanbHOe siBieHue. Crnenuduka mnpasa
COCTOUT B TOM, YTO B IIEHTPE €ro HaxOAATCS OTIEJIbHBIA YEJIOBEK C €ro
MHTEpecaMu U MOTPeOHOCTSIMHU, €ro cBo0oa.

ITpaBo mMeeT 00ILIECOLMATBHYIO CYLIHOCTb, CIIYXKHT MHTEpecaMm Bcex 0e3
UCKJIIOYEHMs] JIIofied, oOecreynBaeT OpraHW30BaHHOCTb, YHOPSAJOYEHHOCTD,
CTaOWUJIBHOCTh M Ppa3BUTHE COLMANbHBIX CBs3el. Korga mronm BcTymaroT B
OTHOLIEHUSI MEXKIy cO00il Kak CyOBEKTHI MpaBa, 3TO 3HAYUT, YTO 32 HUMU CTOUT
aBTOPUTET OOIIECTBAa M IOCYJapcTBA MU OHM MOTYT JI€HCTBOBaTb CBOOOJHO, HE
onacasich HeOJIaroNMpUATHBIX MOCIEACTBUI B COLIMAIBHOM IIJIaHeE.

OOb1econuanbHasl CyUIHOCTh IpaBa KOHKPETH3UPYETCS B €ro MOHUMaHUU

KaKk Mepbl CcBOOOABI. B mpemenax cBoMX TIpaB YEJIOBEK CBOOOJEH B CBOMX

78 TIporacos B. H. Teopus mpasa u rocyaapcTsa: YYeOHHUK JUIs CPEIHEr0 NPopecCHOHATILHOTO 00pa3oBaHus. 5-¢
u3a., nepepad. u gon. Mocksa: FOpaiir. 2025. 509 c.
" Anekceer C. C. TocyapctBo 1 npaBo: yuebHoe nocobue. Mocksa: ITpocnekt. 2015. 206 c.
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JNEUCTBUSX, OOIIECTBO B JIMIE TOCYJIapCTBa CTOUT Ha CTPake 3TOM CBOOOJBI.
Takum o0pa3om, MpaBO HE MPOCTO CBOOOJAA, a CBOOOJA, TapaHTUPOBAHHAS OT
MOCATaTEeNbCTB, 3alllUIlleHHas cBoOoma. bmarogaps mpaBy m00po CTaHOBUTCS
HOPMOM KM3HH, 3JI0 - HAPYIIEHUEM 3TOI HOPMBL.

006 obmeconranbHON IIEHHOCTH MpaBa TOBOPSAT TaKHE 3HAYMMBIEC aKThI, KaK
Bceobmias nexnmapamnust npaB 4denoBeka 1948 r.; MexayHapoIHBI MakT o
IPAKIAHCKUX M MOJUTHYECKUX MpaBax 1966 r.; Jlexkiapauus o nmpenocTaBIeHUU
HE3aBUCUMOCTH KOJOHMAJIBHBIM cTpaHaM M Hapoaam 1960 r. m ap. B Hux
3aKpemIeHbl HE TOJbKO BBICOKOTYMAHHbBIE, OOIEUEIOBEUECKUE HMHTEPECHl, HO U
HENPEXO e 0011eYeI0OBEYECKHE LIEHHOCTH.

«Bce moau poxaaroTcss ¢cBOOOJHBIMUA B CBOEM JIOCTOMHCTBE M MpaBax», -
TOBOPUTCS, B YAaCTHOCTH, B CT. 1 BceoOmieil aexnapauuu mnpaB yenoBeka. OHuU
HAJIEJICHbl Pa3yMOM U COBECTBIO M JIOJLKHBI TOCTYNATh B OTHOLLEHUU APYT APYyTa B
nyxe OparctBa. Kakaplii 4yenoBeK MMEET MpPaBO HA JKW3Hb, HA CBOOOIY M Ha
JMYHYI0 HENPHUKOCHOBEHHOCTD, - IIPOBO3IJIAIIAETCS B CT. 3 3TOT0 XK€ JOKYMEHTA.
CornacHo cT. 7 Bce JIIOAM PaBHBI NEpe] 3aKOHOM M MMEIOT MPaBO HA PABHYIO
3alIUTY 3aKOHa 0e3 BCAKOro pa3nuuus. Jpyrue cratbu 3aKpervisioT TakKue
KU3HEHHO BaKHbIE IJIS KaXIOrO YeJoBeKa MpaBa M CBOOOJBI, KaKk MpaBO Ha
IpaKJAaHCTBO, Ha CBOOOJy NEPEABMKEHHS W BBIOOp MECTa >KHUTENIbCTBA «B
npenenax KakIoro rocylapcTBa», Ha CBOOONy YOEXIeHMH U Ha CBOOOAHOE
BBIPOKEHHUE MX, MTPaBO Ha TPYyH, OJAronpusiTHbIE YCIOBUS TPYyJa U HA 3aAIUTY OT
oe3paboTHIB,

PakTUYECKH KOHCTUTYLHUS KaXI0I'0 COBPEMEHHOIO TOCYAapCTBa COAEPIKUT
B ceOe TpeOOBaHUs M TOJIOKEHMS, 3aTparMBarollie MHTEPEChl BCETO OOIIECTBA.
Tak, Koncruryuuss Poccnn mpoBO3IiiamaeT paBeHCTBO BCEX «IEPE] 3aKOHOM U
cynom» (. 1 ct. 19), mpaBo kaxaoro Ha »*u3Hb (1. 1 cT. 20), Ha «cBoOOAY U
JUYHYIO HENPUKOCHOBEHHOCTH» (M. 1 cT. 22), mpaBo «HA TaillHy NEPENHCKH,

TeraeOHHBIX MEPETrOBOPOB, MOYTOBBIX, TelerpadHbIX U WHBIX cooOmeHuin» (1. 1

8 Bceobmas gexnapanus mpas uenoseka (npunsta Ienepanbnoit Accambneeit OOH 10.12.1948) [DnexTpoHHEIi
pecypc]. - Pexum JlocTyna:
https://www.consultant.ru/document/cons_doc LAW_120805/?ysclid=m6zg4y465v51432314 (mata oOpaiieHus:
31.01.2025).
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CT. 23), IpaBo Ha TPy, HA OTIBIX, HA OXPaHy 3A0POBbS U MEAUIIMHCKYIO IIOMOIIb,
IpaBo Ha 06pa3oBaHues.,

B pamkax oOmieconuanbHOTO MOAXOAa TOJ MPaBOM MOHUMAETCS CHCTEeMa
o01eo0s3aTebHBIX ~ MpaBUJl  TMOBEJACHUS, KOTOPbIE YCTAaHABIMBAIOTCS U
OXPaHSIOTCSI TOCYAApCTBOM, BBIPAKAIOT OOIIME W WHIWBUIYATbHBIE HHTEPECHI
HACEJICHUS CTPaHBI M BHICTYITAIOT TOCYAAPCTBEHHBIM PETYJISATOPOM OOIIECTBEHHBIX
OTHOIIICHUM.

BTtopoii moaxoa K MOHUMAaHHUIO CYITHOCTH MpaBa TPAJAUIIMOHHO HA3bIBACTCS
kiaccoBoil. Kak ormeuan K. Mapke B «Manudecte KommyHuctuueckoi naptum»
MIPaBO «ECTh JIUIIb BO3BE/ICHHAS B 3aKOH BOJIS BAIIETO Kjlacca, BOJISI, COJICPKAHUE
KOTOPOH OMpeNemsieTcss MaTeprualbHBIMK YCIOBUSMHU JKU3HH BaIlero kiacca». He
MO/IJICKUT HUKAKOMY COMHEHHIO TOT (akT (M 3TO MOJITBEPKAACTCS MOBCETHEBHOMN
roCyJIapCTBEHHO-IIPABOBOM TMPAKTUKOM), YTO MpaBO B JIIOOOM o0OIlEeCTBE U
TOCyJapCTBE BBIPAKAET, MPEXKIE BCETO, BOJIO M HHTEPECHl IKOHOMHYECKH U
MOJIUTUYECKH TOCIOJCTBYIONIETO MpU JAaHHOW CHUCTEME OTHOIICHHWM CJIOSl WU
KJIacca, 4TO OHa OOCTY>KMBAeT IMPEKE BCEro CTOSINKE Y BIACTHU CIIOM OOIIECTBA
WJIU KJIACCHl.

Takum 00pa3oM, MOAXOM0B K MOHUMAHUIO CYIIHOCTH TpaBa CYIIECTBYET
MHO>ECTBO. MHOroBapuaHTHOCTh  OOyCJIOBJieHa psAnoM  (akTopoB, Kak
CyOBEKTHUBHOTO, TaK MU OOBEKTUBHOTO XapakTepa, HEOJUHAKOBOW OIIEHKOM
pasITUYHBIMA aBTOpPAMHU pOJIM W 3HAYCHUS JUISI JUHAMUYHOTO Pa3BUTHSA
COBPEMEHHOTO TIpaBa, PEIenIIuid PUMCKOTO TIpaBa, Pa3IMYHbIM MPEICTABICHUEM O
CTENICHU BIMSHUS TPAIUIMOHHBIX HJIEH €CTECTBEHHOTO MpaBa HAa COBPEMEHHBIC
TEOpHH TIpaBa, NPOTHBOPCUYMBBIMH TIOJIXOJAMH K pa3pericHuIo mpoodiieM
COOTHOIIICHHSI B €T0 MOHATUU M COJAEPKAHWUU OOIIEUYETOBEYECKOTO U KIIACCOBOTO
Havai. [ToaTomy ciaeayer He MPOTHBOIIOCTABIIATH JIBA MOAXO0a K CYIIIHOCTH TpaBa,

a paCcCMaTpruBaTb UX BO B3aAUMOCBA3HU U B3AUMOBIIMSHUU.

81 Koucrutynus Poccuiickoii ®esepanuu: [IIpHHATA BCEHAPOJHBIM TrojlocoBaHuMeM 12 nexabps 1993 1. c
N3MEHEHMSMH, OJOOpeHHBIMH B Xone obmepoccuiickoro roxocoBanust 01 wmroms 2020 r.] // OduumanbHbINA
MHTEpHET— ropTai npaBoBoi nHpopmanuu. — URL: http://www.pravo.gov.ru (zata o6pamenus: 31.01.2025).
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4. INCKYyCCHOHHBIE ACNEKTHI NIPABONOHUMAHUSA

[IpoGnemsl npasononumanusi TPAAULMOHHO OTHOCWJIMCH U OTHOCATCS K
YHCIly HanOoJee BaXKHBIX B OTEUECTBEHHOW M 3apyOeKHOM IOPUAMUYECKON HayKe
npo0JieM, IOCKOJIbKY BONPOC O IOHSTUM IpaBa — HCXOJHBINA, KIIOUEBOMl: B
3aBUCUMOCTH OT €r0 pEIIEHUs MOHUMAIOTCA U TPAKTYIOTCS BCE UHBIE MPABOBBIE
SIBIICHHUS.

MHoroo6pasue MoAXoJ0B K BBIABICHUIO CYIIHOCTH IIpaBa OOBACHAETCA
OCOOCHHOCTSIMH €Tr0 MO3HAHUS, IPUOPUTETHBIM BBIJCICHUEM YacTH €r0 CBOICTB,
KAa4eCTB U HEJJOOLIEHKOU IPYTUX YepT.

B cBsi3u ¢ 1aHHBIM 0OCTOSITEILCTBOM COBPEMEHHBIH POCCUHCKUIN MPaBOBE]
C.C. AnekceeB paccMaTpUBaET MPaBo B Tpex oOpazax:

- 0o0meo0s3aTenbHble HOPMBI, 3aKOHBI, JEATEIbHOCTh CYJEOHBIX U JAPYTUX
IOPUTHYECKUX YUPEKICHUN;

- 0co0o0e CII0KHOE COIMaNIbHOE O00pa3oBaHME, HapSAy C TOCYIapCTBOM,
MOPAJIBIO, HCKYCCTBOM;

- IBJICHUE MUPO3JaHIeCKOro nopsaka®?,

[Tpu paccMOTpeHHH pa3IMYHBIX KOHUEMIUI PaBONOHUMAHUS HEOOXOAUMO
YUHUTBHIBATH CIEAYIONINE OOCTOSTENBCTBA: BO-IIEPBBIX, PE3YJIHTAT MPABOIIOHUMAHUS
BCerja 3aBUCUT OT (miocodckoil, HPaBCTBEHHOM, HJCOJOTHYECKOU TMO3UIUU
NO3HAIOIIET0  €ro  CyOBeKTa; BO-BTOPBIX, VUCTOPUYECKHE  YCJIOBHS
(YyHKIMOHUPOBAHUS MPaBa; B-TPETHUX, YTO SIBJISETCS OCHOBAaHUEM, 0a301 TON WU
MHOW KOHLENUMU (MCTOYHUK MPaBOOOpPa3OBaHUA), YTO [OHUMAETCS TOJ
VCTOYHHUKOM M CYIIHOCTBIO MpaBa.

B 3aBucMMOCTM OT TOro, 4ro paccMaTpuUBaeTCsl B KadeCTBE HCTOYHUKA
npaBooOpazoBanus. [IpaBo cTpykTypupyercs, Kak MUHUMYM, Ha TPEX YPOBHSIX —
HOPMBI, UJIEU U OTHOLIEHHUS. B CBSA3U C 3TUM B COBPEMEHHOW IOPUANYECKON HAYKE
CJIOHUJIMCh TPU OCHOBHBIX THIIA MPABONOHUMAaHUS: HOPMATUBHBIN, HPABCTBEHHBIM

(punocodckuil) U COIMOTOTUYECKHM.

8 Komapos, C. A. O6uias Teopust TocyapcTBa M Npapa: ydeOHHUK i By3oB. 10-e u3z., ucnp. u gon. Mocksa:
WznarensctBo Opaiit. 2025. 457 c.
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Hopmamueucmckas meopusi OCHOBaHa Ha MPEICTABICHUU O TOM, YTO IIPABO
— 93TO COBOKYINHOCTh HOpPM, BHEIIHE BBIPAKEHHBIX B 3aKOHAX M WHBIX
HOPMATUBHBIX akKTaxX. POJIOHAYQAIBHUKOM JTaHHOM KOHILENUHMH cyuTaroT [
Kenb3eHna, mo MHEHHIO KOTOPOTO MPaBO MPEACTaBIAET COOOW CTPOWHYIO, C
JIOTUYECKU B3aMMOCBA3aHHBIMU AJIEMEHTAMH HEPAPXUUYECKYI0 TUPAMUAY BO IJIaBE
C KOHCTUTYLIMOHHOM HOPMOW. /[aHHBIM THI NPaBOIIOHMMAHMS OCHOBBIBAETCS Ha
NO3UTUBUCTCKON TEOPUHU MPaBa, OTOKIAECTBISIIONIEH ITPABO U 3aKOH.

[IpencraButeneM COBpEMEHHOrO HopmaTuBu3Ma siBisieTcss M.U. baiiTuh.
OCHOBHOE MOHUMAaHUE MPaBa B pAMKAX 3TON TEOPUH 3aKIFOYAETCS B CJICIYIOLIEM:

1)  1mpaBo — 3TO CHCTEMa B3aWMOCBSI3aHHBIX W B3aWMOJICHCTBYIOIIMX
HOPM, U3JIOKEHHBIX B HOPMATUBHBIX aKTaX;

2)  HOpMBI TpaBa W3JAIOTCA TOCYJapCTBOM, B HHUX BBIpaXKacTcs
rocyaapCTBEHHAas BOJIS,, BO3BEICHHAS B 3aKOH;

3) HOpPMBI TIpaBa pETYJIUPYIOT HaumOoJiee BaXKHBIC OOIICCTBCHHBIC
OTHOILICHUS;

4)  camMo0 TNpaBO M €ro peanu3anus o0ecreunBacTCs B HEOOXOIUMBIX
ClIy4asx NPUHYIUTEIbHON CUJION TOCYAapCTBa;

5)  OT HOPM 3aBHCAT BO3HMKHOBCHHE IPABOOTHOIICHH, (POPMHpPOBAHHUEC
IPaBOCO3HAHMS, IPABOBOE MoBeaeHne,

JIOCTOMHCTBO HOpPMAaTHMBH3Ma 3aKIIOYAeTCs B TOM, YTO TaKOW MOIXO[
(UKCHUpYEeT MOCPEICTBOM HOPM IpaBa TpaHUIIbl JO3BOJEHHOTO U 3aMpEeIIeHHOTO
MOBEJICHUS; yKa3blBaeT Ha O00IIe00s3aTeNIbHOCTh TMpaBa, €ro CBi3b C
rocyJapCTBOM; 0OECIICUMBAET ONPECICHHBIN PEKUM 3aKOHHOCTH, €IMHOO00pa3HOe
MPUMEHEHUE HOPM M WHIUWBHUAYaJbHO-BJIACTHBIX BEJICHMI; oOecreynBaeT
dhopMaIbHYIO0 OINpEIeISEHHOCTH MpaBa, YETKO 00O03HayaeT MpaBa W 00S3aHHOCTH

cyonektoB. [To muenuto I'.B. ManbiieBa, HOpMaTUBHOCTh — 3TO YHUBEPCAIbHOE U

8 Bakapmxues 1. B. Teopus rocypapctsa M mpaBa B 2 4. YacTh 2: y4eOHHUK ISl CPEJHErO NPOPECCHOHATIBLHOTO
obpazoBanus. Mocksa: M3narenscto FOpaiit. 2025. 514 c.
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riiyOMHHOE KauecTBO mpasa. Hopma ectb BO Bcsikoil (hopme mpaBa — B JIpEBHEM
oObIuae, TaK ke, Kak ¥ B COBPEMEHHOM 3aKoHeS?,

HenocraTkaMyn HOpMAaTUBUCTCKOTO MPAaBOMOHUMAHUS CJIEAYET MPU3HATH TO,
YTO OHAa a0COJIIOTH3UPYET TOCYAAPCTBEHHOE BJIMSHUE Ha IMPABOBYIO CHUCTEMY;
UTHOPUPYET €CTECTBEHHbIE M HPABCTBEHHbIE Hauaja B TMpaBe U POJb
MPABOCO3HAHUS B peaju3aluil IOPUAMYECKUX HOPM; HE PACKpBIBACT JACHCTBHE
1paBa, ero CBsA3b C OOIIECTBEHHBIMU OTHOIICHUSIMHU.

Hpascmeennwiii (hunocoghckuii) nooxoo xk noHuUManuio npaea OCHOBBIBACTCS
Ha TEOPUHU ECTECTBEHHOT'O MpaBa, KOTOpas MOJy4yusia CBOE pPa3BUTUE B TOJUTUKO-
npaBoBeiXx yueHusx XVII — XVIII BB. EcrectBeHHO-IpaBOBBIE B3TJSABI OEpyT
ceoe Havyaso B JlpeBHen I'penmm wm JlpeBHEM PuMe M OTpa)karOT IOINBITKH
BBISIBJICHUS HDABCTBEHHBIX, CIIPABEIJIUBBIX OCHOB B TIPABE.

HpaBcTBeHHBII NOAXOA TNPU3HAET BAXKHEHIIMM HA4YaJIOM IpaBa €ro
IyXOBHOE, WJEHHOe, HpaBCTBEHHOe Hadamo. I[IpaBo  TpakTyeTcss  Kak
UJICOJIOTMUECKOe SIBJICHUE (MAEH, MPHUHILIMIIBI, UIeaNbl), KOTOPOE OTPa)KaeT HJeU
CTpaBeIIIMBOCTH, CBOOO/IBI UeJIOBeKa M (JOPMaAILHOTO paBeHCTBa JroAei. Hapsmy ¢
3aKOHO/ATEIbCTBOM (IIO3UTHUBHBIM IIPaBOM), CYLIECTBYET IPaBO, KaK HJI€aTbHOE
HAYaJio, COOTBETCTBYIOIIEEC €CTECTBEHHOW MPHpOJE dYeloBeka. B 3ToMm cwpicie
IPaBO €CTh COBOKYITHOCTH HPAaBCTBEHHBIX TPEOOBAHMN K 3aKOHY U TOCYJIApCTBY.
ApuctoTens OTMeyall, 4YTo, OyIy4dd peryiupymoomeid HOPMOW MOJUTHYECKOTrO
OOIIeHHUS, TTPABO JOJDKHO CITY>KUTh KPUTEPUEM CIPABEIJIMBOCTH.

HoctounctBa  @uirocogpckoco nooxooa TPOSABISIOTCS B CIEIYIONTUX
acrieKTax: OH YTBEpXKJAET UJICH0 €CTECTBEHHBIX, HEOThEMJIEMBIX IPaB UYEJIOBEKa;
pa3inyaeT MpaBO M 3aKOH, B CHJIy Yero MOCIEIHUNA MOXKET OBITh HEMpPaBOBHIM;
KOHIENTYaIbHO COEAUHSET MPaBO U CIPaBEUIMBOCTh, PaBO U paBeHCTBO. [IpaBo
TpakTyeTcss Kak Oe3yCloBHas IIEHHOCTh, KaK TPU3HAHHE B KauyecTBE IIpaBa
CBOMCTBEHHON TaHHOMY OOIIECTBY MEpPHI CBOOOBI, PABEHCTBA KaK BBIPA3UTEIIS

06IJ_II/IX IIPUHOUIIOB U I/II[efI HPaBCTBCHHOCTHU, T'YMaHU3MaA. Ha 9Ty HJCHO JOJIKCH

8 Mansues I'. B. IIpaBosenenue: yuebuuk. Poccuiickas akageMus rocyJapcTBEHHOH ciayxkObl npu Ilpesunente
P®. Mocksa: PAI'C. 2003. 487 c.
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OpUEHTHUPOBATHCS 3aKOHOJIATENh, KOTOPBIA MpPU NPUHITHM HOBBIX HOPM IIpaBa
JOJIKEH UCXOJUTh U3 €CTECTBEHHBIX MPAB YeIOBEKA.

Kputnueckue 3ameuyanust B afpec JTaHHOM TEOPUU MOTYT COCTOATH B TOM,
YTO y YYaCTHUKOB OOIIECTBEHHBIX HUMEIOTCS HEOJUHAKOBOE MOHMMAaHUE TaKUX
LIEHHOCTEN KaK CIpaBeJIMBOCTb, CBOOO/A, PaBEHCTBO. BBuAY cyOBEKTHMBH3MA,
OLICHMBAs Ty WM MHYI0O HOPMY Kak MPOTHBOPEYAIIYI0 €CTECTBEHHBIM IpaBam
YeJI0BEeKa, CyOBEKT MOMKET OTKa3aThCsS HAa 3TOM OCHOBAaHUHM OT €€ COOJIOJCHUSI.
Taxxe cregyeT OTMETUTh, YTO NpPU JAHHOM MPABOMOHUMAHUHM BO3HHKAET
CJIO)KHOCTh B OTJEJICHHUM IIpaBa OT MOpPAJId, HDABCTBEHHOCTH, B PE3yJIbTATE YETO
OOHapyXMBAETCsl pacIIbIBYaTOE, aOCTPAKTHOE IIPEICTAaBICHHE O IIpaBe Kak
KPUTEPUU TIPABOMEPHOTO U HEMPABOMEPHOTO TIOBEICHUSI.

CoenuHUTh MpeuMyllecTBa HPAaBCTBEHHOT'O M HOPMATHUBHOIO MOJAXOJa K
NoHMMaHuo TnpaBa npennpudsn akaa. B.C. Hepcecsnu. Ero aubepmapmo-
ropuoudeckuti nooxo0 paszinyaeT MOHSTHE TpaBa M 3aKOHA, HO B OTJIHWYUE OT
¢unocopckoil Teopuu MOA MPaBOM IIOHHMAETCS HE ECTECTBEHHOE IIpaBo, a
HOPMAaTHBHOE BBIpAXEHUE NpHHIMNA (opMadbHOro paBeHcTBa. [locnennuii —
CYUIHOCTb ¥ OTJIMYUTENIbHBIN MPU3HAK IPaBa, KOTOPBIA TPAKTyeTCs KaK €JUHCTBO
ero Tpex cocTaBisAwmmMX: 1) aldcTtpakTHO-GopMaibHas BCEOOITHOCTH M Mepa
paBeHCTBa Bcex; 2) cBoOoaa; 3) chopaBeIMBOCTh. Takum 00pa3oM, MpaBo
BbICTynaeT (OpMON OTHOUIEHMH paBEHCTBA CBOOOJABI M CIPABEIJIMBOCTH,
ompezenseMasl IPUHIUIOM (POPMaTEHOTO PAaBEHCTBA YYACTHUKOB JaHHOW (POpMBI
OTHOIIEHUKH®,

Coyuonoeuueckuii n00xXo0 K NOHUManuto npasa 3apoawics B cepenune XIX
cTojeTrsi W ObUI HampaBlieH Ha TMO3HAHWE TMpaBa Kak COIMAIbLHOTO SIBIICHUS,
OTHOCHUTENILHO HE€3aBHCHMOE OT rocyiapcrtsa. Ilpu maHHOM MOAX0A€ OCHOBHOE
3BEHO B TPAaBOBOH CHCTEME 3aHMMAIOT MpaBoOBbIe OTHOmIEHUs. [IpaBo cremyer
WCKaTh HE B JICHCTBYIOIIUX HOPMax, 3aKOHOJATEIhCTBE, a B PEaTbHOW JKU3HH, B
NPAKTUUECKOM JEesATeNIbHOCTH ajapecaToB HOpM TnpaBa. Hopmbl mpaBa He

OTPULIAIOTCS, OHU MPEACTABISIOT CO00M TONBbKO wYacTh mnpaa. lIpeanucanus

8 Hepcecsann B.C. Obuias Teopus npasa 1 rocyiapcrsa; yueOuuk. Mocksa: Hopma: UH®PA-M. 2024. 763 c.
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3aKOHA CTAHOBATCS HOPMaMmH IpaBa, KOrjJa OHM (DAKTUYECKHM MPUMEHSIOTCS Ha
npaktuke. CoOOCTBEHHO, TIPaBO  COCTaBISIIOT  TPABOBbIE  OTHOUIECHUS U
CKJIQIBIBAIOIIMICS HA UX OCHOBE MPABOIOPSAIOK. BBISIBUTH CyTh TaKOro MOPAJIKA,
pa3penuTh Cop B TOW UM MHOM KOHKPETHOM CUTYyallMK MPU3BaHbI Cy/1eOHbIE UIH
aIMUHUCTPATHBHbIC OpraHbl. [loaTOMYy TmpH  COLHMOJOrMYECKOM MOAXOJE
npuaaeTcsi OOJBINOE 3HAYEHWE CYIACOHOW M apOWTpa)KHOW MpPaKTUKE, CBOOOC
CYIEHCKOTr0 YCMOTpEHHs, H3y4eHHI0 A((PEKTUBHOCTH TMPABOBBIX HOPM H
IOPUIUYECKON TIPAKTHUKHU.

[TosuTUBHBIMM B paccMaTpuBacMOM  IOJAXOAE  CJIEAyeT  IPU3HATH
CJIEIIONTUE TIOJIOKEHUsI: OOIIECTBO U MPaBO PACCMATPUBAIOTCS KaK IEJIOCTHHIE,
B3aMOCBSI3aHHBIE SIBJICHUS; YYEHUE IOJUYEPKUBAET POJIb MpaBa KakK CPEeACTBa
COLMAJIBHOTO KOHTPOJISI U JOCTUXKEHHUSI COLMAJIIBHOTO PABHOBECHs, BO3BBIIIACT
pOJIb CyJ1IeOHOM BIIACTH.

Kputnueckn k JaHHOW TEOpHM CIEAYET OTHOCUTHCS BBHUIY TOTrO, YTO OHA
OTPULIAET HOPMATUBHOCTh KAK BAXXKHEUIIEE CBOMCTBO IIPaBa; HEIOOLICHUBAECT B
[PaB€ HPABCTBEHHO-TYMAHHUCTUYECKHWE Hayana; TaKXke BO3HHMKAET OMNACHOCTh
MPOU3BOJIA CO CTOPOHBI CYACOHBIX M AJIMUHHCTPATUBHBIX OPIraHOB, MOCKOJBKY
mo0bIe IEUCTBUS MOCIEIHUX OyAyT Mpu3HaBaTbesl mpaBoM. CreayeT MpHU3HATh,
YTO MPABO SABJSETCS HE JACATEILHOCTHIO CYOBEKTOB, a €€ PETYISITOPOM.

Kaxxnas u3 pacCMOTPEHHBIX BbIIIE KOHLIENIIUN UMEET CBOU MPEUMYLIIECTBA U
HEJIOCTaTKH, CIY>KUT MPOTUBOBECOM HWHBIX TEOPHI, HE TO3BOJISIS B0300J1aaTh
KpaHOCTSIMU B TpaBonoHMMaHuu. C MpPaKTUYECKON TOYKU 3peHus Hauboiiee
IIPUMEHUM HOPMATHUBHBIM IMOJAXOJ K IPaBy, PACKPBIBAIOIIMK pPOJIb MpaBa Kak
BJIACTHOTO PETYJISITOpAa OOIIECTBEHHBIX OTHOIIEHUU. OH OTIMYAETCs MPOCTOTOM,
SCHOCTBIO Y JOCTYIMHOCTBHIO, a TJIABHOE — OPHUEHTHUPYET Ha COOJIOJCHUE
3aKOHHOCTH W TIPUOPUTET 3aKOHOB MEpe] APYrMMH HOPMAaTUBHBIMU aKTaMH.
dunocoPpckuii U COIMUONOTUYECKUN TMOAXOAbl UMEIOT MPaKTHYECKOe 3HAYCHUE,
OpUEHTUPYS Ha COOJIOJICHUE TIpaB 4YeJIOBeKa M Ha y4deT JEHCTBUS TMpaBa, €ro

3 PeKTUBHOCTH.
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B  oTeuecTBeHHOW IOpUAMYECKON  JUTEpaType ObUIO  IPEIJIOKEHO
chopMyIHpPOBaTh  UHMESPAMUBHBII  (CUHMEemUYeCcKuli) nooxo0 K  Npasy,
OOBEIUHSAIOMINNA PACCMOTPEHHBIE BbIIE KOHLENUHUHA. COrjJacHO 3TOMY MOAXOAY,
paBO IOHMMAETCS KaK CHCTEMAa HOPMATUBHBIX YCTAHOBOK, BBIPDQ)KCHHBIX B
3aKOHOJIATEIbCTBE, KOTOPBIE OMUPAIOTCA HA WIEH YEJIOBEYECKOM CIpPaBEAJIMBOCTU
u cBobonpl. B.M. T'oliMan-UepBOHIOK MOA NPaBOM MPU3HAET COBOKYIHOCTH
IpU3HABAEMBIX B JAHHOM OOIIECTBE U OOECHEUYEHHBIX O(QUIUANIBHON 3alIUTON
HOPMAaTUBOB pPaBEHCTBA U CHPABEUIMBOCTH, pEryIupyromux Oopsdy u
COTJIACOBAHKME CBOOOIHBIX BOJb B MX B3aMMOOTHOIIEHHH JPYT ¢ Apyrom®,

Hanuuue MHOXecTBa ompeeleHud mpaBa, CHOPMYIHMPOBAHHBIX IOJ
BO3JIEWCTBHEM COLMAIBHBIX M HMHBIX JKU3HEHHBIX OOCTOSITENBCTB, OTPAKAFOIIMX
pa3IM4YHbIE CTOPOHBI IPABOBOM JKU3HU U MOJAXOJBI K HEH, CIENyET paccCMaTpuBaTh
KaK IMOJIOKUTEIbHOE siBJeHUE. [Imopanu3mM npaBoroHUMaHus MO3BOJIIET OTPA3UTh
B IIpaBe HaubOoJjee BaKHbIE CTOPOHBI U YEPThI, UCCIENOBATh MPABO HE TOJBKO B
CTaTUKE, HO M B JVHAMHUKE, a TaKK€ B3[VIIHYTh Ha IIpaBO, KakKk CJIOKHOE

CONMUAJIBHOC SBJICHUC, ITOAYCPKHYTH €TO HCO6XOI[I/IMOCTB U COMUAJIBHYIO ICHHOCTD

B JKU3HH JIOJIEN.

5. Teopuu npouCX0KACHUSA NIPaBa

[TpaBo mpuHAAIEKUT K YKCITy HanOoyiee 3HAUMMbBIX M HauboJee CIOKHBIX
oOlecTBeHHbIX  sBiIeHMM. C TEUYeHHEeM BpPEMEHM Yy JIIOACH MEHSUIHChH
IIPEACTABICHUs O IIpaBe, IOABILUIACH DPA3JIMYHBbIE IIPABOBBIE HIECH, TEOPHH,
CYXKIICHUS.

Teopun O NMPOUCXOXKIECHHUM IpPaBa HEPA3PBIBHO CBS3aHBl C KOHILENUIUAMH
BO3HUKHOBEHHU TOCyZapcTBa. B 11e10M, MOXKHO CKa3aTh, YTO IIPUYMHBI [TOSBJICHUSA
IpaBa TakKWE XK€, YTO W NPUYMHBI TPOUCXOXKIEHUS TocynapcTtBa. IIpaBo
MOSIBJISIETCS. BMECTE C TOCYAApPCTBOM, OHO C HUM CBS3aHO, SIBJISIETCS PE3YyJbTATOM

€ro ACATCIIbHOCTH B DKOHOMHMKC U ITOJIMTHUKC.

8 Toiiman I'. U. TlpaBosenenue: yueouuk. Mocksa: UH®PA-M. 2002. 336 c.
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3a BpeMs CyIIECTBOBAHMS Haykh ObLIO CHOPMYIUPOBAHO OTPOMHOE
KOJIMYECTBO PAa3JIMYHBIX TEOPUM, BBICKA3aHO MHOXECTBO IMPEAINONIOKEeHU. B
FOPUANYECKON JUTEpAType MPUHATO PACCMATPUBATH OCHOBHBIE M3 3THUX TECOPHUI:
TEOJIOTUYECKasi TEOpHs; HCTOPUYECKass IIKOJa MpaBa; TEOPUS €CTECTBEHHOIO
MpaBa; COLMOJIOTHYECKAS] TEOPHS; TEOPUS HOPUIUYECKOTO IMO3UTUBU3MA; TEOPHUS
HOPMATUBHU3Ma; MAaTEpUAIMCTHUYECKass Teopusi (KJIaccoBas, MapKCUCTCKas);
IICUXOJIOTUYECKAsl TEOpHs; PpETyJIsTUBHAs TEOpHs; TEOPHUS  COJIMIAPU3MA;
MPUMHUPUTEIIbHAS TEOPHUSI;

PaccMmoTpum nosipoOHee KakIyto U3 TEOPHil.

1) Teonoeuueckas meopusi.

OnHolt M3 MEpBBIX TEOPUM MPOUCXOXKJCHUS MpaBa ObLIa TEOJOTHYecKas,
OOBSCHAIONIAs MX BO3HUKHOBEHHE O0KeCTBEHHOW Bojei. Ee mpencraButensamu
ObUTM MHOTHE peNuruo3Heie gnesarenei JlpeBHero Boctoka, cpegHeBEeKOBOM
EBporbl, H1€0J10TH nciiama u COBPEMEHHON KAaTOJINYECKON IEPKBH.

SpkuM TpencTaBUTENIEM U OJHUM M3 IJIABHBIX Pa3pabOTYMKOB JaHHOM
Teopuu Obul KpymHeumuid upeosor karonunusma ®doma Axsunckuit (XIII B).
CornacHo ero y4eHuro, MUpOM yrpasiisieT boxkecTBeHHbIN pa3yM. lleHTpanbHOI
UJIEC TEOopUM SBISAECTCA YTBEPXKICHUE, UYTO TMPaBO co3AaHO borom mis
PETYJIMPOBAHUS KU3HU JIFOJAEH M UTO OHO JAPYETCsl YEIIOBEKY 4€pe3 MOCPEACTBO
npopoka win npasutens. Ceilyac BO3MOXKHO YBUIETh TAKOE IMPEACTABICHUE O
NpUPOJIe TpaBa B HEKOTOPHIX JAPEBHUX TMPABOBBIX CHCTEMaX, TaKUX, Kak
BABWJIOHCKHE 3aKOHBI, JAPEBHEEBPEUCKHE 3aKOHBI, 3aKOHbl MaHy B [lpeBHen
Nunun, a Takxke B UCIIAMCKOM ITPaBe.

@®. AKBUHCKHMU pa3iauday mpaBo M 3akoH. [lociaeqnuil mpeacTaBisiia coOoi
«HU3BECTHOE YCTAHOBIICEHUE pazyMa Jijis obiiero 6yara, 00HaApOJOBAaHHOE TEMH, KTO
HMMEET IOIeUeHre 00 O0IIeCTBEY, T.€. MPABUTEIIMHU. 3aKOH OIIEHUBACTCS C TOUYKH
3p€HUd COOTBETCTBUSI €r0 NpaBy KakK BBICHIEH CHPABEIJIUBOCTH, HMEIOILIEH
00XXECTBEHHOE TPOUCXOXKJCHUE. BeuHblli 3aKOH HE JOCTYIEH YeIOBEYECKOMY
co3HaHuto. Ho demoBek paznuuaer A00po U 3710, JAOHKHOE M HEHOJIKHOE

IIOBCIACHHUC.
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Teonornueckass Teopus HE PACKpPbIBAET KOHKPETHBIX IIyTEH, CIOCOOOB
peasin3anuu OOXKECTBEHHOM BOJIM. B TO e BpemMs OHa OTCTaMBaeT WJAEU
HE3bIOJIEMOCTH, BEYHOCTH TIpaBa, HEOOXOAMMOCTH BCEOOIIET0 IMOAYMHEHUS
rocyJapCTBEHHOM BOJIE Kak BiIacTH OT bora. Teopuro HEBO3MOXKHO J0OKa3aTh, HO
IIPU OTOM €€ HENb3s ONPOBEPTHYTH: BONPOC €€ HCTUHHOCTH, INPABIAUBOCTU
paccMaTpuBaeTCs BMECTE C BOIPOCOM O CYIECTBOBAaHMM bora, 3T0 cKkopee Bonmpoc
BEpHI®’.

2) Hcmopuueckas wixona npasa.

OCHOBHBIMM TIPEJCTAaBUTEISAIMUA 3TOTO HAIIPABIEHUS HCCIEN0BATEIbCKON
Mbicau sBisitores . I'yro, K. CaBunsbn, I'. ITyxta, H. M Kapam3un. Mctopuueckas
TEOpUs BO3HMKIA B NepBoM mnojoBuHe XIX B. B NPOTHBOBEC €CTECTBEHHO-
npaBoBoM Teopuu. Mcropuueckas mikojsa ImpaBa oOpamiaercs K peaibHbIM
mpoleccaM BO3HMKHOBeHUs1 mpaBa. B paborax CaBHHBM, €ro CTOPOHHHKOB
OCHOBHO€ BHHMMAaHHE YJEISUIOCh OOBIYHOMY IIpaBy, MHOKECTBY JIOKAJIbHBIX
IIPAaBOBBIX CUCTEM EBpOIIBI TOTO BpEMEHH.

CTOPOHHUKHM MCTOPUYECKOW KOHLEINIMHU IIPaBa TOBOPUIIM, YTO HBIHEIIHEE
IIPaBO HE JOJDKHO CBOJMTHCS K MPEIIUCAHUAM, MCXOMSIIMM OT BiacTH. IIpaBo
BO3HMKAET BHE3AaIHO M CBOMM IOSIBIEHMEM HE 00s3aH0 rocynapctBy. OHO,
MoJ00HO S3bIKY, HE YCTaHaBIIMBAETCS JOTOBOPOM, a CO3Ha€TCsi, CTPOUTCS
MOCTETIEHHO MYTEM TEUYEeHMsI uepe3 CTUXHiiHoe oOpa3zoBaHHe HOpM oOuieHus. B
TaKOM CJIy4yae IPaBO - 3TO MCTOPUYECKH CIIOKUBIIHUECS YCTOW, BO3ZHUKAIOIIME B
riryOrHEe HapOJAHOTO CO3HAHMSI, B HEAPax HALIMOHAIBHOTO, HAPOJHOTO TyXa.

K. CaBuHbpM mnucan, 4TO C JBMKEHUEM HALMOHAIBHOTO IyXa CTUXHMHO
ABOJIIOLIMOHUPYET W TmpaBo. lIpomecc pa3BuTus mnpaBa CXO0XE C pPa3BUTHUEM
OpraHM3Ma u3 CBOEro 3apojplima. Ha mepBbIx mopax CBOEro CTaHOBIICHUS IIPABO
MOKa3aHo B BUE 00bIUaeB, HA BTOPOM 3Tare pa3BUBAETCA 10 MpeaMera 00padoTKu

CO CTOPOHBI IIPABOBENIOB, MTPU 3TOM BO3HHUKAIOT CBSI3U C YOEKICHUEM HapOa.

8 PBabaen B. K. Teopusi rocymapcrsa u IpaBa: yuyeOHMK il By30B. b5-€¢ u3i., mepepa®. u mom. Mocksa:
UznarensctBo FOpaiit. 2024. 398 c.
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B 10 xe Bpems, o MHeHuto, I'. [lyxTa, 6ECCMBICIEHHO HaBA3BIBATh JIIOISIM
Ty WIM WHYI0 HCKYCCTBEHHYIO MpaBoByr cuctemy. Co3laHHas OTAEIBHO OT
KU3HM HapoJa, OHA HE MOXET MOJOWTH o0mecTBy. Kaxkmomy demoBeky
CBOMCTBEHEH CBOW AyX, CIIEIyeT €My MPHUCYIIE U CBOE mpaBoco3HaHue. Otcroaa
CJIEIyeT, YTO HOPMBI TpaBa OJHOTO Hapoja He OYIyT MPUTOMHBI JJIS JIPYTHUX
HaposoB. UTOOBI HApOJ MOCTUT COOTBETCTBYIOIIEE €My IPaBO, HEOOXOIUMO
BBIACHUTH €T0 JyX, a 3TO MOKHO CJENIAaTh, HCCIEAYS 3TOT HAPOALL,

3) Teopus ecmecmeennoeo npasa.

EcrecTBeHHO-TIpaBOBasi TEOpHUS MPOUCXOXKICHUS TOCYAApCTBA U IpaBa, Wi
TEOpHUsI €CTECTBEHHOI'0 NPaBa, SIBJISETCA OAHOM M3 CTApPEHIIMX U B TO K€ BpPEMs
OJIHOW U3 HamboJiee pacpOCTPaHEHHBIX MPABOBBIX JIOKTPUH.

JlanHast Teopusi BO3HHUKJIA B Mepuoj] (HOPMUPOBAHMS TOCYAAPCTBEHHOCTU U
MpaBOBbIX HOpM. Ha mnepBbIXx mNopax [gaHHas TEOpUs HE paccMaTpuBala
MPOUCXOXKCHUE TpaBa, CKOpee OHa ObLIa TECHO CBSI3aHA C MOHSATUEM «MOPAJIbY,
«CIPaBEJIMBOCTE) M «YECTh» M CUMTala, YTO 3aKOHBI - 3TO BCEro JIMIIb
COTJIAILIICHUSI, 3aKII0YaeMble JJI1 YI00CTBa, U B MPUPOJEC HE CYIIECTBYET HUYETO,
YTO MOTJIO OBl TUKTOBATH COJIEP’KAHKUE ITUX 3aKOHOB. [loaTOMy mpupoa yenoBeka
— 9TO He 00Jiee YeM UHCTUHKT, OTCIOJIa CIIEYET, YTO MPABOBBIC aKThl HAPABJICHBI
HE Ha TO, 4TOOBI MPENOCTaBUThL CBOOOAY JEHCTBUN ITUM WHCTUHKTaM, a Ha TO,
9TOOBI UX 00Y3/1aTh.

['maBHBIMU HOBaTOpamMu B UCCIICIOBAHUM JAHHOW TEOPHUM HA MEPBOM ATAIeE
o I[lmaton u Apucrotens. B «3akonax» Ilmarona moapoOHO moka3aHo, Kak
MO>KHO TIPUOJU3HUTHCS K UACATBHON CIPaBEIIMBOCTH C MIOMOIIBIO OMPEIEICHHBIX
3aKOHOB B KOHKPETHOM rocyaapcte. B cBoux Tpyaax ¢guiocod u paccmaTpuBal
MOHSATHE «CHPABEJIMBOCTH», KaK HEYTO HEU3MEHHOE M CTaTUYHOE, HO €ro
MOCJICIOBATEM HE OCTAaHABIMBAIMCH HA BBIBOJAX y4uTeNnd. Tak B Tpynaax
ApHUCTOTENS IOHSATUE «CIPABEJIMBOCTHY MPEACTABICHO KaK UYTO-TO OOBIICHHOE U

INOHATHOC, B TAKOM CJIyda€ OHO MOXKCT HU3MCHATHCA, IIOCKOJIBKY MOPAJIbHBIC

8 PBa6aes B.K.Teopuss rocymapcrsa M IIpaBa: y4eOHMK Ul By30B. b5-¢ u3j., nepepab. u jgom. Mocksa:
WznatensctBo FOpaiit. 2024. 398 c.
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HOPMBI Yy KaxJoro ooimiecTBa pa3nuyHbl. [l03TOMy MOMXHO TOBOpPUTBH, UTO
CIIPaBEJIMBOCTh — IIOHATHE YHUBEPCAIBHOE M OTBEYAET OCHOBHBIM LIEJISIM
nuyHocTU. TakuM oOpazoM, [lnaton u Apucrorens, u3ydas €CTECTBEHHOE MPABO
pPa3IMYHBIMA MYTAMH, OPUIUIM K BbIBOJY, 4YTO IPAaBO MOXKET HMETh JBa
pPa3IMYHBIX MOAXOAA K MOHATHIO «mpupoja». C OHOM CTOPOHBI, IpHUpPOAA — 3TO
BBIPQKEHNE OCHOBHBIX LIEJIEW YEIOBEKA IIPU YCIOBHUM IOJHOM CaMOpPEAIN3aLNH, a
C IpYyrod CTOPOHBI — 3TO BCETrO JIUIIL CIOCOO MOBeIeHUs YenoBeka. Takxke ObLIH
pa3paboTaHbl JBE KOHIIENINH, COTJIaCHO KOTOPHIM HY’KHO pacCMaTpHUBaTh JaHHYIO
Teoputo. PaccMmarpuBasi TMEpBYIO KOHLEMIMIO, MOYHO IMOHSATh, YTO MPUPOJA
JNEUCTBYET HOPMATUBHO, KaK HAWIYUYIIUW CTAHAAPT, SBJISIOIMIMICS 3TAJIOHOM ISt
BCEX JAPYIHMX SIBJICHUM HENPUPOJHOTIO Xapakrepa. B To ke Bpemsa Bropas
KOHLENIMs 0oJjiee mparMaTU4Ha, OHA CTPEMUTHCS K U3YUEHHIO YEJIOBEKa, €0 CyTH,
a HE €ro ujaeaiy, NOPOKACHHOMY B PE3YyJIbTATE CIIEKYJISTUBHBIX YMO3AKIIOUEHUN.
Ho Bce ke naHHbIe KOHLENIMU OMUPAIOTCS HA KAKUE-TO YEJIOBEUECKUE LIEHHOCTU
U B CHIIy 3TOTO SIBJIIFOTCA U3HAYaJIbHO HOPMATUBHBIMH.

3HAYUTEIPHOE WM3MEHEHUE TEOpUs ECTECTBEHHOIO IIpaBa IIpeTepriesia B
Cpennue Beka, IpH 3TOM OHA COXPaHWJIA B CBOECH OCHOBE NPEKHUE HUJIEU, CPEAH
KOTOPBIX Ha TMEPBbI IUIAaH BBIXOAWIM BEYHOCTh M HEU3MEHHOCTh MPUPOJIbI
YyelnoBeKa. ECTECTBEHHOE MpaBO B TO JKE€ BpEMSA B 3HAYMTEIBHOW Mepe
aCCOLIMMPOBAJIOCH HE C MPHUPOJAHBIM, a C OO0KECTBEHHBIM IPOUCXOKICHHUEM.
EcTecTBeHHOE MTPaBO COOTHOCHIJIOCH C HEKUM 0O0KECTBEHHBIM IPABOM, & MECTO U
POJIb IPUPOJIBI 3aHUMAIT U BHINOJHSLI bor.

CrnenyroomuM 53TanoM wu3ydeHus naHHou Teopuu craHoButca XVII-XIX
BeKa. EcrecTBeHHOE NpaBO B O3TOT IEPUOJA WIPAET POJIb MOJUTHYECKOTO H
ropuaudeckoro uuaeana. OHO paccMaTpuBaeTCs Kak 3TajOH, KOTOPOMY HYKHO
CIE€A0BaTh U KOTOPBIM MOYKHO 3aMEHHTh CYLIECTBYIOIIEE HECOBEPUIEHHOE IPABO.
BmecTo 6obeil BOIM M OOKbETO MPOBUACHUS B PELICHUH ATHX BOIMPOCOB Ha
IIEPBBIN IIJIaH BBICTYIIAJIA BOJIA JIHOJCH.

BaxxHOl 4acTblO COBPEMEHHOM TEOPHUM E€CTECTBEHHOI'O IpaBa SIBJISIETCS €€

SAPKO BbIPpA)KCHHBIC MOJIUTUYCCKUNA U I/IILGOJIOFI/I‘—IGCKI/Iﬁ ACIICKThI, T.C. JaHHasA
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KOHLIENIUS SIBJISIETCS. HE TOJBKO HOPUANYECKON, HO U MOJUTHUKO-UAEOJIOTHYECKON
TeOpuerd. OITO O3HA4Yae€T, 4YTO €€ IbITAIUCh MCIOJIb30BATh B MOJUTUKO-
UJICOJIOTUUECKUX TENSIX - IS YKPEIUICHUS WA OCJIA0JICHHS CYIIECTBYIOIIETO
CTpPOSI, PEBOJIFOIIMOHHOTO ABUKEHHS.

Takum o00pa3om, CyThIO JaHHOW TEOPUU SIBIAECTCS TO, YTO dTa TEOPHUS
OTOXKJIECTBJISIET IPAaBO U MOpajb, IPU3HAET €CTECTBEHHBIC, HEOTHEMIIEMbIC MpPaBa
YEJIOBEKA, MCTOYHUKOM KOTOPBIX SBJISIETCA cama YEJOBEYEeCKas NpUpojJa, a He
3aKOHOJATENBCTBO,

4) Coyuonocuueckas meopusi.

B XX B. mmpokoe pacnpoctpanenue B Eppore u B CIIA nomyuynnm
pa3lInuHble TEOPUU COILMOJIOIMYECKOro HampaBiieHus. VX NMpUBEPKEHIIbI, KaK U
MPEACTABUTENIN €CTECTBEHHO-IIPABOBOM TEOPUU, Pa3rpaHUUYMBAIA NIPABO U 3aKOH,
oOpamias ocoboe BHHMMaHME Ha JEWCTBHE IIpaBa, ero npumeHeHue. IIpaBo
TPAKTOBAJIOCh KaK (PAKTHUUYECKH CIIOKHUBIIMICS TMOPSAIOK  OOIIECTBEHHBIX
OTHOLIECHUM.

B 1930-x rogax Obuta cocTaBiieHa KOHIEIIHUS «COIMOJIOTHYECKOTO MPaBay,
aBTopoM kotopoit Obu1 I'. I'ypBuu. OnuiieTBopeHHMeM JaHHOTO mpaBa ['ypBud
paccMaTpuBail COLUAIBHOE 3aKOHOAATENBCTBO. [103TOMY colmaibHOE MpaBo - 3TO
MpaBo, 3a(pUKCUPOBAHHOE B BBICIIUX (opMax OOIIECTBEHHOIO B3aWMOJICUCTBUS
monaei. B ornnuume 0T HWHAMBUIYAIUCTUYECKOTO TMpaBa OHO CO3/IaHO Ha
MapTHEPCTBE, M TMOTOMY OHO SIBJIIETCS MPaBOM, HAIPABJICHHBIM  Ha
B3aMMOJICHCTBHE, OOIIME I1IeJM, Ha 3aKIIOYeHHE MHpa, B TO K€ BpeMs
WHIUBUYyAIMCTUYECKOE TMpPaBO - OTO  MpaBO  BOWHBI,  KOH(JIMKTOB,
pPa3pO3HEHHOCTH.

[TockonbKy colaabHOE MPaBO CO3/IaHO HA JOBEPUU, OHO HE MOXKET OBIThH
YCTAHOBJICHO KaK-TO WHaue uiu u3BHE. ColualibHOE MPaBO JIEUCTBYET W3HYTPHU

TOU COLII/IB,JIBHOﬁ Cp€abl, KOTOpas €ro yCTaHaBJIMBACT, U B OTOM CMBLICIIC 3TO

8 PBabaes B.K.Teopuss rocymapcrsBa M IIpaBa: yueOHMK Ul By30B. b5-¢ u3j., nepepab. u jgom. Mocksa:
WznatensctBo FOpaiit. 2024. 398 c.
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aBTOHOMHOE TmpaBo. llenblo mpaBa CTAaHOBUTCA NPUMHUPEHHUE W TapMOHMU3ALIMS
CTaJKUBAOIINXCS U MEPEKPEITUBAIOIINXCS UHTEPECOB.

Conuoiiornueckas KOHIIEIIUS IpaBa ONpOBEpPraeT AKTUBHOE
BMEIIATEIBCTBO TOCyAapcTBa B cepy dvacTHbIX uHTepecoB. Colmosioruyeckas
KOHIIENIMs IIpaBa BBICTYNAET IPOTUB COLMATUCTUYECKUX HIECATIOB ILJIAHOBOU
HSKOHOMHUKH, IPOTUB HeonHOepann3Ma, MpeIararmllero peryasiTUBHOE BIIUSHUE
rOCyIapCcTBa HA XO3SAHCTBEHHYIO JEATEILHOCTh B ONTHMAJIBHBIX Ipeaeax L.

5) Teopus opuouyeckoeo no3umueusma.

Nned roOpuAMYECKOro IO3WTMBH3MA Hadalla CKJIaAbIBaTbCA BO BTOPOM
nosioBuHe XIX B. dunmocodckoit 0OCHOBOW MO3UTUBUCTCKOTO YUEHHUS SIBISETCS
yuenue Mmmanyuna KaHTa 0 kareropmyeckoMm wumImepaTtuBe U (paHIy3CKOIo
¢unocoda Orrocta KoHTa 0 MO3UTUBHOM MOJIMTUKE, 0OECTIEYUBAIOLIEH TAPMOHUIO
B oOuiectBe. TepMUH «IIO3UTUBU3M» ObLI BIIEPBBIE BBEAEH B HAY4YHBII 000pOT
Konrtom aiiga 0603HaueHust coOcTBeHHOM (hunocodckoil cuctemsl. KoHT nucarn, uto
COJIMIAPHOCTH U FapMOHUS ABJISAETCA 3aKOHOM BceeneHHon.

[Io muenuro JI. [{roru, HOpPMBI IIpaBa IOKA3bIBAIOT TapMOHUIO MEKIY
JIXOIbMU Y BBIPAXKEHBI BBICIIEN HOPMOW - HOPMOM COLIMATIBLHOM COJIMIAPHOCTH.

. J{ropKreitM yTBep KAall: «... Mbl MOKEM OBITh YBEPEHHBIMH, YTO HaileM
OTPAKEHHBIMM B TIpaBE€ BCE CYLUIHOCTHBIE PA3HOBHUIHOCTH COLMAJIBHOU
COJIUIAPHOCTI», «...NMPABO BOCHPOU3BOAMT OCHOBHBIE (POPMBI COIHAIBHOM
COJIMIAPHOCTI.

Cornacno Pyponsdy ¢on HWepunry, mnpaBo mMosiBIsS€TCS, pa3BUBaETCH,
MOKa3biBaeT cedsi B O0phOe W MOITOMY HEPa3phIBHO CBA3aHO C HACHIUEM, C
rOCyJapCTBEHHbIM NpUHYXJIeHHeM. P. HMepuHr paccmaTpuBaeTr mpaBo: Kak
OOLIHOCTh JEHCTBYIOIIMX B FOCYAAPCTBE MPUHYIUTEIbHBIX HOPM, MPUMEHIEMbIX
UM IIpaBOBBbIX IpUMHLMUIOB. llens mpasa, kak ngyman P. Mepuur, 3axirouyaercs B
YpaBHOBEIIMBAHUM MHTEPECOB OOIIECTBA M HAXOXACHUM OajaHCa MEXIYy HHUMH.

«boruns IMpaBoOCyausA ACPIKHUT B OI[HOﬁ PYKE BEChbI, HA KOTOPBLIX OHAa B3BCIINBACT
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IIPaBo, B IPYroM - Me4, KOTOPBIM OHA €ro 3amuiaer. Med 6e3 BECOB €CTh I0J10€
Hacwine, Bechbl 0e3 Meua - Oeccuine rmpaBay.

B Poccun, nozunmu P. Mepunra npuaepxusaincs [lerp MBanoBuu Ctyuka.
IT.A. Cryuka mox mnpaBoM IIOHHMMAaJ, MOPSAOK OOIIECTBEHHBIX OTHOIICHUH,
OOsI3aHHBI  COOTBETCTBOBaTh HWHTEpEcCaM BBICIIETO Kjacca U OXPaHSTh
OpPTraHW30BaHHOW CHJIOM ATOT KJacca.

CormacHo Jlx. OcTHHY IpaBoO - 3TO CO3JaHHBIE TOCYAAPCTBOM 3aKOHBI, B
KOTOPBIX OHO JA€T BO3MOXKHOCTb ONPEIEIUTh IOPUIMYECKHE MPaBa U HAIOKHUTh
COOTBETCTBYIOIIME O0S3aHHOCTH.

[Tonsitue npasa, ¢ Touku 3penus K. beprooma, numpe uncto ¢popmaibHOE,
IpU STOM TMOJY4YaeTCs, 4YTO IOPUCHPYAEHUUS - 3TO (opMmanbHas HaykKa o
No3UTUBHOM TipaBe. M Takoil cyry0o (opmanbHbI MOAXOJ K MpaBy XapaKTepeH
171 BCeX MIPUBEPIKEHLIEB IOPHNYECKOrO MO3UTUBH3MA L,

6) Teopus nopmamususma.

HopmaTuBHas1 KOHIIENIMS ITpaBa OCHOBaHa Ha MIPU3HAHUM TOTO, YTO IIPABO -
3TO MpaBHJIa MOBEJICHUS, HAIMCAHHBIE B O(PUIIMAIBHBIX TOCYAAPCTBEHHBIX AKTaX.
UYepes oOmue U paBHbIE A1 BCEX HOPMBI TOCYJApCTBO MPUMEHSET €IUHBIE B
pa3nuuHbIX cepax oOIlEeCTBEHHBIX OTHOUIEHUM MacIITadbl K pa3HbIM JIIOJSAM. JTH
paBOBbIE HOPMBI, CHOPMYIMPOBAHHBIE B IOPUAMYECKON SA3BIKOBON (opme, H
SBJIAFOTCS COZIEPKAHUEM IIPABA.

HopmaTUBUCTCKYIO TEOpPHIO CBSA3BIBAIOT C UMEHEM aBCTPHUIICKOTO HOpPUCTa
['anca Kenbzena. OH genui XKu3Hb KaXJOro 4yejoBeka Ha JBe cdeprl: 00sacTh
cyuiero U obnactb AopkHOro. [IpaBo, Mo €ro MHEHHIO, COCTaBisieT 00JacTh
noipkHoro. B cBoeit pabore «Yucras teopusi mpaBa» ['anc Kenb3en oTpuman
IIO3HAHNE BCEX AIEMEHTOB, SBIIIOIIMXCS YyKIbIMU TO3UTUBHOMY IPABY.

B teopun I'. Kenb3eHa mpaBo OXBaThIBaeT HE TOJBKO 0OIE00sI3aTEIbHBIC
HOPMBI, YCTAaHOBJICHHBIE TOCYJAPCTBOM, HO U (hopMbl X peanuzanuu. I'. Kenb3eH,

CBOCI HOPMATHMBHUCTCKOW KOHIICTIMEHW mpaBa, (HOpMaJbHOE MOHHUMAaHHUE TpaBa
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JI0BEJ 10 abCONI0Ta, COTJIACHO KOTOPOMY MPABO HYKHO paccMaTpUBaTh BHE CBSI3U
€ro C MOJIUTUKOM, SKOHOMHMKOM, HPAaBCTBEHHOCTBIO, YCMAaTpUBas B HEM JHIIb
YCTaHaBJIMBAEMBIE TIPEAIUCAHUS 2,

7) Mamepuanucmuueckasi meopust (K1accoeas, MapKCUCmcKas).

Marepuanuctuueckass KOHIIENIMS MCXOJUT B CBOEM OTHOIICHHHM K
MIPUYMHAM BO3HMKHOBEHMS TMPaBa U3 W3BECTHOTO OMPENEIICHUS], COJIEPKABIIETOCS
B HamucaHHOM Mapkcom u OurenbcoM «Manudecre KoMMyHUCTHYECKOM
naptum»: «lIpaBo ecTb BO3BEIEHHAass B 3aKOH BOJII TOCHOJCTBYIOIIETO Kiacca,
BOJISI, COJIEPKAHHE KOTOPOM OMNpENENsAeTCs] MaTEpUaIbHBIMU YCJIOBUAMH >KU3HU
JAHHOTO KJaccay.

[IpaBOo OOBSIBISAIOCH OJHOM M3 BAKHEUIIMX 4YacTed HAJACTPOUKU HaT
HKOHOMHUYECKHUM CTPOEM KJIAaCCOBOr'0 OOIIECTBA HA JAHHOM JdTale €ro pa3BUTHS, U
MOTOMY CIIOCOOHO BO3HMKHYTh M CYIIECTBOBATh TOJBKO B OIPEACICHHBIX
ucropudyeckux yciaoBusx. CyTbl0O TEOpUM SBISETCS TO, UYTO TOCYJIapCTBO
MOSIBUJIOCHh Ha CMEHY pOJOIJIEMEHHOM OpraHu3aluu, a IMpaBo - oOblyasM. B
KJIACCOBOM TEOPHUHU TOCYJApPCTBO HE HABSI3bIBACTCSI OOIIECTBY U3 BHE, @ BO3HUKAET
Ha OCHOBE €CTECTBEHHOTO pa3BUTUS CaMOro OOIEeCTBa, CBSI3aHHOTO C
pa3JIoKEHUEM TMEPBOOBITHOIO CTPOS, MOSBJICHUEM YacCTHOM COOCTBEHHOCTH H
COIlMAJILHBIM pa3jieliecHueM oOIlecTBa MO0 UMYIIECTBEHHOMY TIpu3HaKy. B
MOSIBUBIIMXCS HOBBIX 3KOHOMHUYECKUX YCIOBHUSX POJOIUIEMEHHAsi OpraHu3alus
OKazajach HECIOCOOHON ympaBisATh o00mecTBOM. Bo3HHKIa TOTPEOHOCTH BO
BJIACTHOM OpraHe, CIOCOOHOM O00€CHe4uTh MPEUMYIIECTBO HHTEPECOB OJIHHUX
YJICHOB 00IlecTBa B MPOTHUBOBEC UHTepecam Jnpyrux. I[losTomy o06miecTBo,
COCTOSIIIIEE M3 DKOHOMHUYECKH HEPABHBIX COLMAIBHBIX CIIOEB, CO3JaET OCOOYIO
HOBYIO OpraHU3alyio, CJIIEPKUBAIOIIYI0 TPOTUBOCTOSHUE 3aBUCUMOM 4YacTu
obmiecTBa. DTOM 0COOOM OpraHuzaluel crajio rocyaapctBo. Eciu rocymapcTso

CTAHOBUTCS BJIACTHBIM OpPraHOM, TO MPABO — MX CBOEOOpa3HbIM opyauem. [IpaBo
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BBIPAKAET I'OCYJaPCTBEHHYIO BOJIIO FOCIOJACTBYIOIIETO KJIACCA U HABA3BIBAET 3TY
BOJIKO HACEJICHUIO.

OCHOBHBIM COAEPKAaHUEM 3TOM TEOPUU CTAHOBUTCS MPEACTABICHUE O TOM,
YTO IPABO — 3TO MPOAYKT KJIACCOBOI'O OOIIECTBA; BEIPAXKEHHUE U 3aKPETJIEHUE BOJIU
DKOHOMMYECKHU T'OCIIOACTBYIOLIETO Kiacca. To ecTh, IPOUCXOXKIACHUE U PA3BUTHE
npaBa BBIPAXKAIOTCA HEOOXOAMMOCTBIO  3aKpPENUTh  BOJIO  HKOHOMHUYECKHU
TOCIIOACTBYIOLIETO KjlacCca B BUJE HOPMAaTHMBHO-IIPaBOBBIX akToB. «lIpaBo ecThb
JIUIIb BO3BEICHHAS B 3aKOH BOJIS» ™,

8) Ilcuxonozuueckas meopusi.

Ilcuxonornyeckass Teopus, CiloXuBuiascid B Hadase XX B., TPakToBaja
paBo, KaK 3JIEMEHT NCUXUKHU JIOAEH, KaK SIBJIICHUE, JIeKallee B cepe dMOLUH,
YyBCTB, [IEPEKUBAHUIN YEIIOBEKA.

['maBHBIM mpenctaButeneM gaHHoMl Teopun Obul JL.U. Ilerpaxkuukwuii, mo
€ro MHEHHIO, OOLIECTBO W TOCYJapCTBO — 3TO CyMMa [ICHUXWYECKHX
B3aMMOJCHCTBUIM o€ M UX pa3iInyHblX oObeauHeHuid. [IpaBo AOMKHO
BBITIOJIHSATH pacrpenenuTENbHYI0 151 OpraHU3aLMOHHYIO GyHKIMH.
PacnpenenurensHas (yHKUMS BbIpa)K€HAa B TOM, YTO IpaBOBas ICHUXHKA JaeT
JIOJM MaTepuajgbHble M UACabHbIE Oyiara: HEMPUKOCHOBEHHOCTh JIMYHOCTH,
cBoOOQy coBecTH, cioBa. OpraHuzauMoHHAas (YHKIMS MOpaBa CTPOUTCS Ha
HaJIeICHUM  CYOBEKTOB  BJIACTHBIMM  MOJHOMOYMSMH. EcTecTBeHHO, 4YTO
COLIMAJIbHBIE 3aKOHOMEPHOCTH pEANM3YIOTCA YEpe3 4YEeJOBEYECKOE IIOBEACHUE,
HNeATeNbHOCTh.  1l03TOMY  CBOMCTBA  4YEIOBEYECKOM IICUXUKM  OKa3bIBaIOT
OIPEIEJICHHOE BIIMSHUE HA PEATM3ALMIO OTUX 3aKOHOMEPHOCTEMN.

B cBoux Tpynax Ilerpaxunkuii 1eIUT NpaBO HA AaBBTOHOMHOE (MHTYUTHBHOE)
Y Ha IO3UTUBHOE. ABTOHOMHOE ITPaBO CO3/AET IEPEKUBAHUS, UCIIOTHSIOIIMECS 10
30BYy BHYTPEHHEIO «r0J0Ca» COBECTU. B TO ke Bpems MO3UTUBHOE NPABOBOE

MNpEACTAaBJICHUC CTPOUTCA HA YYKOM aBTOPUTCTC, HA BHCITHCEM HOPMATHBHOM aKTC.

% Ba6aes B.K.Teopuss rocymapcrsa M IIpaBa: yueOHMK Ul By30B. b5-¢ u3j., mnepepab. u jgom. Mocksa:
WznatensctBo FOpaiit. 2024. 398 c.



142

TakuMm 00pa3oM, CyTh ICUXOJOTMYECKON TEOPUU BBIPAXKEHA B TOM, YTO OHA
cTapaeTcsi OOBSCHUTh MPOUCXOKJIECHUE TOCYJAapPCTBEHHO-IIPABOBBIX SIBICHUN U
BJIACTH OCOOBIMH TICHXOJIOTUYECKUMHU TEPEKUBAHUSAMU U MOTPEOHOCTIMU
moaei®®,

9) Pecynsamusnas meopusi.

JlaHHasE KOHLENIMUSA INPOUCXOXKICHMS IIpaBa IIMPOKO pPaCIpPOCTPAHEHA B
a3uaTckux crpaHax. IlpuumHOW 0CO0OW MOANEPKKH PETYISATUBHON TEOPUU
YYEHBIX 3THX CTpaH CTaj0 TO, 4YTO OHHM HPU PACCMOTPEHUH BOIpPOCA O
BO3HMKHOBEHUU IIpaBa OCHOBBIBAINCh B OCHOBHOM Ha YCJIOBMSX, B KOTOPBIX
HaxOJMJIUCh CTpaHbl A3MAaTCKOrO KOHTHHEHTA. JKecTkue KIMMaTU4YecKue u
reorpauyeckue ycJlOBHsS B JIaHHOM YacTH IUTAHETHI OOYCJIOBWIJIM OCOOYIO pPOJIb
rocyaapcrBa. COrIacHO JaHHOM KOHLENLIMH, MPABO BO3HUKIIO JUISl CO3JaHUSA U
COXpaHEHMUS €IUHOTO IopsiAKa [y BceW crpaHbl. [lopsaok - moHsATHE
KOMILUIEKCHOE, 0O0XBaThbIBalOlle€ MHOTHE Cc(epbl UYETOBEYECKON  KU3HH,
pacIlMpHUBIIECHCS U YCIOXHHBIICWCS B CBSI3UW C MEPEXOJOM OOIIeCTBa K
MIPOU3BOIAIIEN SIKOHOMUKE.

Ha nepBom 3Tamne pa3BUTHs YEJIOBEYECKOTO OOIIECTBA TOJBKO MaJCHbKUI
KpPYT' BOIIPOCOB HYKJAJICS B YIIOPSAAOYEHUH C TOMOIIBIO ITPABOBBIX HOPM:

1. pactipenenenue 3eMIM IPU BBIHYKJICHHOM NIEPECETIEHUN HApOA.

2. yCTaHOBJICHHE MPABUII HK30TaMHUH, 3aIPEThl HHIIECTOB.

[Totom ¢ popmupoBaHreM MPOU3BOACTBA BOZHUKANA HYXJa PEryJIUpOBaThH
HE TOJIBKO MOPSAAOK MPUOOPETeHHs 3€MIIEBIIAJCHUSI, HO U CEJIbCKOXO3SIIICTBEHHOE
NpOU3BOACTBO. B uacTHOCTH, OBLIO MpaBMIIO, KOTOPOE KAacajoch pasleleHUs
Tpyaa. IlosBisAOTCS mpaBuiia COTPYAHUYECTBA, B3AUMOAECHCTBHS. B TOT MOMEHT,
KOIJla pa3BUTHE IPOU3BOJCTBA BHOBb WLIArHYJIO Ha HOBBIM ypOBEHb, U OOMEH
MpOAYKTaMH  TpyAa CTal  HOCUTb  MAacCOBBIA  XapakTep, HAYUHAIOT
pErIaMEHTUPOBATh MEPBI BECOB, IMOSBIISIIOTCS JEHEKHBIE CUCTEMBI, CIIPABEJINBBIC

IeHbl Ha ToBaphl. OJHUM CJIOBOM, IO MeEpEe HEOOXOAMMOCTH BCE CQepbl
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KU3HEIEATEIBHOCTH JIIOJECH PETIIAMEHTUPYIOTCS HOpMaMu IipaBa. B 3ToM u
COCTOMT MpUYMHA NOSBIICHUS NpaBa. TakuM o0pa3oM, perysiTUBHasl TEOPUS - ITO
Teopusl, 3a0eraromas Brepe, MPUIUCHIBAIOLIAS IPABY CBOMCTBA, TPHUOOPETECHHBIE
Ha GoJIee MO3IHUX CTYIIEHAX Pa3BUTHA ",

10) Teopus conuoapuszma.

CoznareneM u HanOosiee U3BECTHBIM MPUBEPKEHLUEM TEOPUH COJIMAAPU3Ma
obu1 Qppany3ckuit ropuct JI. Jroru. OCHOBHBIMH IOJIOKEHUSMU JAHHOTO YUEHMUS,
10 MHEHUIO BEITUKOTO IOPHUCTa, ObUIH CISIYIOIINE UICH:

1. yenoBex - cymiecTBO OOIIECTBEHHOE, OH HE YMEET KUTh 000COOJIEHHO;

2. obmectBo paboTaer Ml Oiarojaps COJUIAAPHOCTH, KOTOpas
00BbeUHSET JIIOAEH.

N3 storo monoxxenus Jlorm crenan BBIBOJ O TOM, YTO CYIIECTBYET
HEU3MEHHBIN ITPUHLNI COJIUIAAPHOCTH: «IIOCTyIal conuaapHo». Hukro He moxer
Hapylmarb HOPMY COJMAAPHOCTH, TO €CTh HE JE€JIaTh HUYETO TOr0, YTO CYMEET
HaHECTH ymiepd COJNMIApPHOCTH, a JedaTh Jullb TO, YTO COJCHCTBYET
COJIMIAPHOCTU. [IpUMHIMIT CONMIApHOCTH SBISETCS OCHOBOM MIPABONOPSAKA H
oOmecTBeHHON opranuzauuu. C pas3ButueM Au@epeHuuanuu Tpyaa, Mnucal
Jroru, JIr0au cTany 3aBUCUMBIMU JIPYT OT JApPyra, a MOTOMY COJIUAAPHOCTh JOJDKHA
(dbopmupoBaTbcs M KpenHyTb. Ha OCHOBE MOCTYJaTOB CONMIAPHOCTH B OOILECTBE
HEIPEPHIBHO YCTAHABJIMBAIOTCS PA3JIMUHBIE NIPaBOBbIE HOPMEI. IIpaBo, kak mucai
Jlroru, He MOKET CO3/1aBaThCs rocynapcTBoM. [IpaBoBbIE HOPMBI CYIIECTBYIOT O€3
rocyJ1apcTBa, KOTOPOE JIMILb UX BBISBISET, CTUXUWHO CKJIAJBIBAIOTCS B OOILECTBE
Ha OCHOBE COJIMIAPHOCTH, W 3alMCHIBAET UX B BHUJAE 3aKoHAa. [IpaBoBblE HOpPMBI
BCETJla BBIIIE TOCYAApCTBa, BBIIIE 3akoHOnarens. Eciam rocymapcTBo M3Iaer
3aKOHbI, MPOTHBOpPEYAIINE COJIMIAPHOCTH, TO OHU HE OyIyT COOJIIONATHCA U
HUKOTJIa HE BOWYT B YUCJIO COJIUIAAPHBIX HOPM.

[IpaBo - 3TO HE MHCTPYMEHT MOJUTUKH rocyaapcrBa. OHO OTpa)kaeT He

BOJIIO KaKOTro-jnbo Kjlacca, a CAMHCTBO PA3JIMYHBIX COOHUAJIbHBIX TPYIIII.
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Cy1ecTBoBaHUE TOCy1apcTBa OOYCIIOBIEHO pa3JeIeHHeM TpyJa U HaJOOHOCTBHIO
(GbopMHpOBaHUs IpaBa, BBIPAKAIOLIETO OOIIME MHTEpechl. J[ForW BBICKA3bIBAJICS
NPOTUB CYOBEKTUBHBIX MPaB, 3aMEHSUI HMX COIMaNbHOM ¢yHKIueil. [losTomy
pabouMii M KaluTalUCT HE MMEIOT CyOBEKTUBHBIX IIPaB, OHU BIAJCIOT JIMILb
OTIpEICNICHHBIMUA COLMATBHBIMU (DYHKIHUAMH, KOTOPBIE TOJIKHBI OCYIIECTBIISTH
«CBATYIO COJMIAPHOCTb» M PEryJIMPOBATH «CYACTIMBYIO TapMOHHIO». Takum
oOpa3oM, yacTHasi COOCTBEHHOCTh — 3TO HE MPABO KaNUTAJIUCTa, a HY)KHas
couuansHas QyHKIuUs, 6¢3 KOTOPO He MOKET CYIECTBOBATH 001mecTBO .

11) Ipumupumenvnas meopusi.

CTopoHHUKaMU JaHHOW TEOPUU SABJISIOTCS aHIVIMICKUM yueHslid ['. bepman
Y MIBEACKAN yUYEHBbIA J. AHHEpPC. 3anagHble CTPaHbl PA3BUBAIMCH 3BOJIOLIMOHHBIM
IIyTEM, IIPUYEM COLMAIIBHBIE MHCTUTYTHI TaM BO3HUKAJIM «CHU3Y», TO €CTh 110 MEpe
BBISIBJICHHS MOTPEOHOCTH JIIOJM HAyald JymMaTh, YTO HY>XHO JaTh JOCTOWHBIN
OTBET Ha BbI30B OOBEKTUBHOW peasibHOCTU. Co37aHue MpaBa — 3TO OJAMH U3 TaKHX
orBeToB. CornacHO JaHHOW KOHUENIMH, MPaBO Hayaiao (HOpMUPOBATHCS HE IS
YPETYJIUPOBAaHUS OTHOLIEHWW BHYTPH DPOJA, a I YCTAHOBJICHHMS OTHOIICHUU
MeX1y poiaMu. BHyTpH pojia 00513aHHOCTh MUPOTBOPUYECKOM U CyJ€OHOM BIIacTU
BBITNIOJIHST HanOoJiee yBaXkaeMblid MpeICTaBUTENb poaa. Kaxaplii OTaenbHBIA YIeH
pona emé He sABisIcsS cyObekToM. Benb pon gaBan eMy 0€30MaCHOCTh M 3aLIUTY.
Takum oOpazom, cuiia poja SBISJIACh CHIION KaXIOro €ro 4jaeHa, U MOTOMY B
MHTEpecax J000ro YeaoBeKa Cle0BaIo0 HE IPOTUBONOCTABIATEL CE0sl poy.

W3 1oroBopoB O IPUMHUPEHHUH, YCTAHABIMBAEMBIX C IMOMOILBI COBETA
CTapedIInH, BO3HUKIO, KaK CUMTAIOT IIPEICTAaBUTEIM JAHHOM TEOpHH,
MIPUMHPHUTENIBHOE NpaBo. CO BpEMEHEM JOTOBOP NPUMHUPEHHUS CTaJl MPABUIIAMU,
MIPaBOBBIMH HOPMaMH, B COOTBETCTBUU C KOTOPHIMHU BCE OOJIbIIE YBEIMYHUBAJIACH
Mepa Haka3aHWs. 3aTeéM HOPMbl NPUMHUPEHUS CTanu pasfensateed. Ha ocHoBe
paspenieHuss LEeJIoro  psna  npobieM  caMOro  pas3jidyHOTO  XapakTepa

chopMupoBajach Imeias CMCTeMa IPaBOBBIX HOPM. M3 MOKOJICHUS B IOKOJICHUE
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OHa TMPOJ0JIXKalla Pa3BUBATHCA B YCTHOUW (opMme, a 3aTeM Hadajda oQopMIIATHCS B
dbopMe 3aKOHONATENbCTBA, TO €CTh B (hOpMe MPOBO3TIANICHUS HX OT HMEHH
rocyJapcTBa C IMPAaBOM MPUMEHEHHUS CaHKIIMH CO CTOPOHBI TOCYIAapPCTBEHHBIX
OpTaHOB.

B nambonee obmem Buime Bce pazHooOpasue B3TISIOB HA pa3sHOOOpasme
mpaBa MOXET OBITh CBEACHO K MPOTUBOOOPCTBY JBYX TEPBOHAYATBHBIX
NPUHIIMIHATBHBIX MO3UIMI. OHa U3 HUX 3aKJII0YaeTcsl B OObSICHEHUM IpaBa, C
TOYKH 3pPEHHS, CPEACTB CHJIBI, CPEACTB MPEOJOJCHUS  OOIECTBEHHBIX
MPOTUBOPEUHI M oOecriedeHusl MopsaKa, MPekIe BCero myreM npunHyxaeHus. C
ATOM TOUYKH 3PEHHUsI MPABO SIBISICTCS OPYJMEM BJIACTBYIOIIEH YacTh OOIIecTBa st
OCYIICCTBJICHUS CBOCH BONH, I TOMYMHEHUS OJTOW BOJIE JAPYTUX UJICHOB
oOmectBa. BTopas Touka 3peHHS TOBOPUT O TOM, YTO TMPaBO JOJBKHO
oOecrieuynBaTh TMOPSAOK B OOIIECTBE TMYTEM JOCTHDKCHHS  COIMAIBHBIX
kommpomucco. C 3Toi mo3unmu padboTa MpaBa OTpa)kaeTcsl B OOIIMX WHTEpecax
paznuyHbIX Tpynn oOmiectBa. CyTh IpaBa COCTABIISIET OOIIECTBEHHOE COTJIacue,

xomrpomucc®’.

I'nasa 10. Ilpunuuns! u yHKOUM npasa
1. IlonsiTHe NIPUHUMIIOB NIpaBa

IIpunyunsl npasa — 3TO OCHOBHBIE HMCXOJHBIE Hadalsla, MOJIOKEHUS, UIEH,
BBIPAKAIOIIME CYIIHOCTh MPaBa Kak cneuru(uueckoro COUaIbHOr0O peryasaropa.

[TpuHIMIIBI BBIpaXKalOT 3aKOHOMEPHOCTH MPaBa, €ro NpUpOYy U COLMAIBHOE
Ha3HAUCHUE, TIPEJICTABIAIOT cOo0oi Haubosiee oOIME TpaBWiIa TOBEICHUS,
KOTOpble JHOO TpsIMO CHOPMYJIUPOBAaHbI B 3aKOHE, JUOO BBIBOASATCS U3 €ro
CMBICIIA.

B.B. JlazapeB naer cnenyromee onpeneneHue «lIlpunyunst npaea - 3TO
oOmieo0s3aTeNbHble  MCXOJHBIE  HOPMATHUBHO-IOPUIMYECKHE  TOJIOKEHUS,

OT/IMYAIOIHECCA YHUBCPCAJIbHOCTBIO, O6Hleﬁ 3HAa4YMMOCTbBIO, BBICIIICH

% Babaes B.K.Teopuss rocymapcrsa M IIpaBa: y4eOHMK Ul By30B. b5-¢ u3j., nepepab. u jgom. Mocksa:
WznatensctBo FOpaiit. 2024. 398 c.
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UMIIEPAaTUBHOCTBIO, OIPEACIIONIME COACPKAHUE INPABOBOIO PETYIHPOBAHUSA U
BBICTYIIAIOIIIME KPUTEPUEM IPABOMEPHOCTH TOBEACHHUS M JEATEIBHOCTH
YYACTHUKOB PETYJIUPYEMBIX IIPABOM OTHOINEHMI» S, [IpUHIMIIBI TIpaBa Mo CBOEH
CYLUIHOCTU SIBJISIFOTCSI OOOOIIEHHBIM OTOOpaKEHHEM OOBEKTUBHBIX 3aKOHO-
MepHOCTell pa3BuTus oOmecTBa. llpucymue mnpuHIMIaM MpaBa CBOWCTBA
YHUBEPCATBHOTO W aOCTPaKTHOTO OCBOCHUS COIMAIBHOM JCHCTBUTEIBHOCTH
00yCIIOBIMBAIOT UX OCOOEHHOCTh B CTPYKTYpE MPaBOBOMl CUCTEMBI, MEXaHU3ME
IIPABOBOTO PETYIUPOBAHUS.

JUIsl HUX XapaKTEepHO:

- 3TO OCHOBOIIOJIAraloIINe, UCXOIHbIE TIOJIOKEHUS, PE3YJIbTaT 0ObEKTUBHBIX
00I11IeCTBEHHBIX MPOIIECCOB;

- SIBJISIIOTCS CUHTE3UPYIOIIMMHU TOJOKEHUSAMHU, OOBEIUHSIONIMMU CBA3SIMH,
WJICOJIOTUYECKOM OCHOBOM MPOUCXOXKACHUS, OOpa3oBaHUs, CTAHOBJICHUS U
(YHKIMOHUPOBAHUS IPABOBBIX SIBJICHUM;

- BBIPAXAIOT M XapaKTEPU3YIOT CaMble T[JaBHBIE YEpPThl IpaBa Kak
PEryJATOpa COUMAIBbHBIX OTHOILIECHUN;

- (QopMmHupyIOTCS W pa3BUBAIOTCA O] BO3JECHCTBUEM HCTOPUUECKUX MU
MOJIUTUYECKUX (DAKTOPOB;

- OTPAXKAIOT OIPENECICHHBIM YPOBEHb PAa3BUTHS JKOHOMMKH, IIOJUTHKH,
UJEOJIOTUH, FOPUINIECKON PAKTUKY;

- 001a1a10T MMPU3HAKAMU YCTOMYMBOCTH, CTAOUILHOCTH, TOCTOSIHCTBA;

- He  CcOOJIoJieHME  TMpaBOBBIX  MPHUHIMIIOB  HapyllaeT  caMm
IIPaBOIPUMEHUTENIBHBIN ITPOLIECC;

- SBIIFOTCA OCHOBOW I NPABOTBOPUYECKOM M IMPABONPUMEHUTEIBHON
NEATEIIBHOCTH B TOCYAapCTBE;

- IPUHIIUIIBI IPABa COCTABIIIIOT OCHOBY JIJIsI BCEX HOPM IPaBa;

- UMEIOT O0JIee ITUTENbHOE JEHCTBUE, YEM HOPMBI NPaBa;

% Jlazapes B. B. Teopus rocyaapcTsa U npasa: yueOHMK ISl By30B. 5-e u3f., ucip. u jon. Mocksa: M31aTenscTso
FOpaiir. 2025. 534 c.
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- GopMHUPYIOT IPABOBOE MBIIIIEHUE U MPABOBYIO KYJIbTYpPY, IEMEHTUPYIOT
CUCTEMY IIpaBa.

@opMbI  CyIIECTBOBaHUS MNPUHLMIIOB IIpaBa pPa3HOOOpPA3HbL: B BUIE
UCXOAHBIX IIOJIO)KEHUM MPaBOBBIX TEOPUH W KOHILENIMH, Kak IpPaBOBBIC
OPUEHTUPBI CYOBEKTOB IpaBa, COAEPKAHHMS NPABOBBIX HOPM WJIM UX TpyMH,
TpeOOBaHMI TIPABOBOTO PETYIUPOBAHUS, IPABOBBIX IEHHOCTEH U T.A. [IpuHIHAIIBI
npasa B (HOPMaIbHO-IOPUINUECKOM aClEKTe HaxOIAT OTpaKEHUE B HOpMax Mpasa,
Oonmarogaps ux (GOpMYyJIUPOBAHUIO B CTAThSIX HOPMATUBHO-TIPABOBBIX AKTOB HIIU
JETAJIM3alliY B TPYIIE HOPM MpaBa U OTOOPaKEHHsI B COOTBETCTBYIOLIUX CTaThsIX
HOPMATHBHO-IIPABOBBIX aKTOB.

Ha3naueHne NpuHLMIIOB MpaBa 3aKI0YaeTcsl B TOM, YTO OHU 00€CIIEUNBAIOT
eIMHOoOOpa3Hoe (GOpPMYJIMpPOBAaHUME HOPM IIpaBa, a TaKKe WX BIUSHUE Ha
OOLIECTBEHHbIE OTHOLIEHUS B (JOpME MPaBOBOTO PETYIMPOBAHUA M HHBIX (HOpM
IPaBOBOTO BO3JEUCTBUS (MHPOPMALIMOHHOTO, IEHHOCTHO-OPUEHTAIIMOHHOIO,
IICUXOJIOTMYECKOT0, cucTeMooOpa3zytomiero). JleiicTBue NPUHIMIIOB IpaBa He
OTpaHUYMBAETCS TOJBKO YE€pe3 IMPABOBYIO CUCTEMY WM MEXaHU3M IIPABOBOIO
peryaupoBaHMs, OHH, KpPOME TOIO, HEMOCPEACTBEHHO BO3JECUCTBYIOT Ha
BO3HMKHOBEHUE U CTA0WJIBHOE CYIIECTBOBAHUE KOHKPETHBIX MPABOOTHOILIEHUH,
€CTECTBEHHBIX MpaB yeaoBeKa. B pa3BUTHIX MPABOBBIX CUCTEMAX MPUHIUIIBI IIPaBa
Yale BCEro BHIMNOJHSIOT POJIb MEPEXOJHOrO 3BEHA OT OOIIECTBEHHBIX OTHOILIECHUI
K CHUCTEME IpaBa U MPaBOBOr'O PETyJINPOBAHUSI.

[TpuHLMIIBI HpaBa MOTYT OBITH:

a) JerajJu30BaHbl, T.€. 3aKPEIUICHbI B 3aKOHE;

0) BBIBEJICHBI U3 COJIEPKAHUS U CMBICIIA 3aKOHOJATEIbCTBA;

B) c(hOopMyIMpPOBaHbI IOPUAUYECKON MPAKTUKOM, HApUMEp, «BBICIYLIAEM U
JIPYTYIO CTOPOHY», «res judictay (pelIeHHBbI OKOHYATENIbHO CYIOM BOIPOC HE
MOJICKUT PACCMOTPEHHUIO BHOBb TEM XK€ CYIOM WM CYJIOM MapaiedbHOM
IOPUCIUKIINH), «KHUKTO HE MOXXET MepeAarh Apyromy OoJible MpaB, YeM OH caM
uMeeT», «OpeMsi 10Ka3aTeabCTBA BO3JIAraeTcsl Ha CTOPOHY, NPEIbIBUBLIYIO HCK»;

IIPUHOUIIBI HC 3J'I0y1'IOTpe6J'ICHI/I$I IIpaBOM H 1p.
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Bce mnpuHuuMIBI IpaBa HE3aBUCUMO OT O0O0bEMa HUX HOPMAaTUBHOCTH
OKa3bIBAOT CHEIUAIBHO-IOPUINYECKOE, T.€. PETYJISATHBHOE BO3ICHCTBUE Ha
noBefeHue sroAeil. OJHAKO B OTJIMYME OT KOHKPETHBIX MpEANUCaHUN OHH
JIEUCTBYIOT JBOSIKO - OIIOCPEIOBAaHHO (uUepe3 KOHKPETHbIE MpEeANHCaHu,
NPUCYTCTBY B HHUX, TaK CKa3aTb, «HE3PHUMO») W HENOCPEJICTBEHHO, T.€.
BBICTYIIAIOT OpHUEHTUPAMU ITOBEJICHUS KOHKPETHBIX YYaCTHUKOB
IPaBOOTHOIIECHUM. TeM caMbIM KaK YHUKAIBHBIE CPEICTBA OPTAaHU3ALMU IIPAaBOBOU
KU3HU OOIeCTBAa MPHUHIMIBI IpaBa pPacHpOCTPAHSIOT CBOE BIMSHHE HAa BCE
o0JacTy NpaBOBOr0, OXBATHIBAIOT CBOMM COJIEP’KAHUEM KaK aKThl CAMOPETYJISALUHY,
TaK M T€ JEUCTBUA, KOTOPBIE HENOCPEICTBEHHO  PErJIaMEHTUPOBAHbI
IOPUIMYECKUMH  TNIpEANUCAHUAMA. HanmokeHue npaBOBBIX INPHUHIMIIOB Ha
IIPAKTUYECKUE NEUCTBUSA IO3BOJISET IIPU OTCYTCTBUU KOHKPETHBIX MPEANMCAHUN
3aKOHa, HOPM OOBIYHOTO WJIM MPEUEJECHTHOrO IpaBa ONPEACNATh HUX

COOTHOCHUMOCTH C TIPHPOJIOH TpaBa.

2. Buabl NpUHUMIIOB MpaBa

B 3aBucumoctn ot cdepbl pacnpoCTpaHEHHUsS BBIICISIOT 00uenpasosvie,
Medicompaciiesvie U Ompaciesvle NPUHYUNDI.

OO6mue wiau oOIIENPaBOBbIC MPUHIIMIBI XapaKTEPHbI ISl BCEX OTpacien
npasa. K HuUM oTHOCSTCA:

- 3akoHHOCTh (4. 2 cT. 4 Koncturynuu PD, ctr. 6. AIIK P®D) -
OCYILIECTBIICHUE BCeX (hOPM TOCYIapCTBEHHOM JEATCIbHOCTH, (YHKIIMOHHUPOBAHUE
IPpaXIaHCKOTO OOIIIECTBA Ha OCHOBE M B COOTBETCTBHH C TPeOOBAHUSIMH TIpaBa,
€CTECTBEHHBIMHU TMpaBaMU U OOSI3aHHOCTSIMU YEJIOBEKa, «B paMKax 3aKOHa M Ha
ocHOBe 3akoHay’?,1%;

- mpuHIMN cripaBeuBocTh (cT. 6 Konctutyuuu P®), KOoHKpeTU3npyroumi

TpeOOBaHUsI  CHOPaBEJIMBOCTA  TNMPUMEHHUTEIBHO K  MPaBOBbIM  (opMam

9 Koucrutynus Poccuiickoii ®esiepanuu: [IIpHHATA BCEHAPOJHBIM TrojlocoBaHueM 12 nexabps 1993 1. c
N3MEHEHHSMH, OJOOpeHHBRIMH B Xone obmepoccuiickoro rojocoBanusi 01 wmioms 2020 r.] / OdunmanbHBIH
WHTEpHET— mopTtal npaBoBoit nuapopmamuu. URL: http://www.pravo.gov.ru (nara obpamenus: 31.01.2025).

100 ApGuTpaskHo-TIpoLEecCyalb bl Koseke Poccuiickoii @enepanuu ot 18.12.2001 Ne 174-D3 (pea. ot 28.12.2024).
C3 P®. 2002. Ne 30. Cr. 3012.
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NEeSATEIbHOCTH TOCYJapCcTBa, €ro OpraHoB M JIOJDKHOCTHBIX JIMI[, TMPAaBOBOM
JESATEIbHOCTH YYACTHUKOB, PETYJIMPYEMBIX NMPABOM OTHOIICHU U BBIPAKEHHBIN B
pPaBHOM OPUIMYECKOM MaciTabe TOBEACHHS, M B CTPOTOM COpPa3MEPHOCTH
IOPUUYECKON OTBETCTBEHHOCTH JOMYIIEHHOMY MPABOHAPYIIECHUIO;

- (hopMaTpHO-FOPUINYECKOE PABEHCTBO TPAXKIAH IMepes 3aKOHOM U CYJI0M
(ct. 19 Koncturyuuu PO, ct. 4 YK P®), cornmacHo KOTOpoMy BCE€ Tpa)kJaHe
HE3aBUCUMO OT HAllMOHAJIBHOCTH, TI0JIa, pachl, PEJIUTHO3HOM U HWHOM
MPUHAJJICKHOCTH, JOJIKHOCTHOTO IMOJOKEHUSI UMEIOT PaBHbIC OOIIETpa’KJaHCKUE
paBa M 00A3aHHOCTH, HECYT PABHYIO OTBETCTBEHHOCTH MEpe]l 3aKkoHOM L,

- rymanu3Mm (ct. 21 Koncturyuuu PO, ct. 7 YK P®) - nomuHupoBanue B
dbopmMynupoBaHUU M (PYHKIIMOHUPOBAHUU TIPABOBOM CHUCTEMBbI HEOTHEMJIIEMBIX
€CTECTBEHHBIX ITpaB U CBOOO/] YEJIOBEKA;

- nemokpatusm (ct. 3 Koucturyuun P®), o3Hauvaroumi, 4To Mpaso,
3aKOHOAATEIBCTBO AJICKBATHO OTOOpakaeT BOJO Hapojaa (oOIIyr0 BOIIO),
dbopmupyeTcs uepes 1eMOKpaTUIECKUE HHCTUTYThI HAPOIOBIACTHS;

- €IMHCTBO TpaB U 00s13aHHOCTEH (4. 2 cT. 6 Konctutyuuu PO);

- paBHonpasue (cT. 19 Koncturynuu P®), 1.€. 3anpematorcs mo0bie hopMbl
OTpaHUYCHHUSI TIPaB TPaK/IaH MO MPU3HAKAM COIMAJILHOM, PaCOBOM, HAIIMOHAIBLHOM,
MOJIOBOM, A3BIKOBOM, PEIUTHO3HON NPUHAIJIEKHOCTH.

Ha3BaHnHble NPUHIMUIIBI JEUCTBYIOT BO BCEX 0€3 HCKIIOUEHUS OTPACIAX
npaBa. OO1IenpaBoOBbIE, WU OOIIME TPUHIUIIBI MTPaBa SBJISIOTCS Pa3HOBUIHOCTHIO
UCTOYHUKOB TIpaBa. B KauecTBe WCTOYHUKOB TMpaBa oOOIIME MPUHIUIIEI
MPUMEHSIIOTCSI TPAKTUYECKA BO BCEX IMPABOBBIX CUCTEMAX, XOTS U JAJE€KO HE B
OJIMHAKOBOW Mepe. 3aKOHOIATENbCTBO, CHOPMHUPOBABILAACS MPAKTHKA (ITPaBOBbIE
TpaJMIIMK) CTpaH KakK OOIIEero, Tak W KOHTMHEHTAJhLHOTO TpaBa JOIMYCKaIOT B
mporecce MPaBONPUMEHUTEIBHON AEATEILHOCTA MPU OTCYTCTBUM B 3aKOHE
KOHKPETHOTO IOPHUAMYECKOTO MpEANUCaHus, a TaKKe MPaBOBOro OObIYas WU

MPEIeICHTa CChUIAThCSA Ha OOIIENpaBOBbIC MPHUHITUIIBL: CIPABEIIMBOCTH, TO0OPOIt

101 Yronosuslit kopexce Poccuiickoit @epepanun ot 13.06.1996 Ne 63-®3 (pex. ot 28.12.2024). C3 PD. 1996. Ne 25.
Cr. 2954.
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COBECTH, OOLIMX Hayasl mpaBa W T.O. s MyCyJIbMaHCKHUX MPaBOBBIX CHCTEM
XapaKTEPHO pa3pellieHrue CylaMu Jel MPU HAJIMYUU Mpoodesia B 3aKOHOIaTEeILCTBE
B COOTBETCTBUU C MNPHUHIUIIAMH IIapuata. B 3akoHOJaTenbCTBE psAna cTpaH (K
npumepy, B I'paxknanckom kojekce Mcnanum) comepuTcs npsaMoe ykazaHue o0
OTHECEHUHU OOIIUX MPUHIIMIIOB K UICTOYHUKAM IpaBa. B kauecTBe yHHUBEPCAIHLHOTO
MCTOYHUKA OOIME MPUHIMIBI MpaBa MPUMEHSIOTCS B MEXIYHApOJIHOM IIpaBe.
Cratps 38 Craryra MexaynapogHoro Cyna TilaCUT, 4TO K YUCITY NPUMEHSEMBIX
CyIOM HCTOYHHKOB OTHOCSTCS: «OOIIME TPUHIUIBI TIpaBa, NpPHU3HAHHBIC
UMBWJIN30BaHHBIMU HanUAME» 102, OcHOBHBIE (o6mrue) MIPUHLIUTIBI
MEXIyHapoaHoro npasa chopmynupoBansl B YcraBe OOH u Gosiee mpocTpaHHO -
B Jlexnmapanmuum o mnpuHOMnax mexayHapogHoro mpasa 1970 r. K ux uwmcny
OTHECEHBI CJEAYIOIINE NPUHLMUIIBI: HEMPUMEHEHUE CHUJIBI WM YTpO3bl CHUJIOW;
MUPHOTO Pa3peIICHUs] MEXIYHApOJHBIX CIIOPOB; HEBMENIATEILCTBA B JIEIa,
BXOJISILIIME BO BHYTPEHHIOI KOMIIETECHIIMIO FOCYIapCTB; 00SI3aHHOCTh TOCYJapCTB
COTPYOHUYATh JpPYyr C APYroM; PaBHOIPABUS W CAMOONPEAEIICHUS HapOJOB;
CYBEpPEHHOI'0 PaBEHCTBA T'OCYAApCTB; TOOPOCOBECTHOTO BBINOJIHEHHUSI CTOPOHAMHU
ME:KTyHapOJHBIX IPABOOTHOIIECHHI, B3ATHIX Ha ce0s 00s3aTenscTs %,

Ecnu npuHImunel  xapakTepu3yrOT HauOoJiee CYIIECTBEHHbIE YEpPThI
HECKOJIBKMX OTpacjeil mpaBa, TO UX OTHOCAT K medxcompacnegvim. Cpeaum HHUX
BBIJICTISIFOT:

- TIPUHLIUN HEOTBPATUMOCTH OTBETCTBEHHOCTH B YTOJIOBHOM, TPaXKJIaHCKOM,
aIMUHHUCTPATUBHOM IIPaBE;

- TIPUHIIMAI COCTSA3ATEIFHOCTH U TJIACHOCTH cyaomnpou3BozacTBa (cT. 15 YIIK
P®, ct. 9 AIIK PO);

- PaBEHCTBO CTOPOH B IpaKJaHCKoM, ceMerHoM mpage (cT. 6 ['TIK PD);

- OCYILIECTBIICHUE MTPABOCY IS TOJIBKO CYJIOM,

102102 Memkopa M. H. ®paniysckuii 131k s ropuctoB. CratyT MextyHapoaHoro cyna OOH (B1-B2): yueGHux
JUIsl cpeiHero npogeccHoHaIbHOro oopasoBanus. Mocksa: M3narensctBo IOpaiit. 2025. 327 c.

103 ,ZIeKHapaumI 0 TIMpUHOUIIAX MEKAYHAPOJIHOr0 IpaBa, KacCarmoluxca APYKCCTBCHHBIX OTHOIIEHUH W
COTPYIHUYECTBA MEXAYy TOCYyJapCTBAaMU B COOTBETCTBHMH ¢ YcraBoM Opranmszamuu OObeauHeHHbIX Harwmii
(ITpuasara 24.10.1970 Pesomonmeit 2625 (XXV) na 1883-em mnenapHoM 3acenanum | eHepansHOW AccamOien
OOH) [DnexkTponHbIit pecypcl]. Pexum JlocTyna:
https://www.un.org/ru/documents/decl_conv/declarations/intlaw_principles.shtml (nara o6pamenus: 31.01.2025 r.)
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- HallMUOHAJIbHBIN A3BIK CYIOIIPOU3BOJICTBA,
- HE3aBUCHUMOCTbD CyJIeH U ITOAYNHEHUE UX TOJBKO 3aKOHY U JP.
[IpyHIMNBI, ACUCTBYIOIIME B paMKax TOJBKO OJHOW OTpPACIH IIpaBa,

Ha3bIBAXOTCA ompacjiesbliMu. K HuUM oTHOCSTCS:

- HpUHOUII PpaBCHCTBA CTOPOH B HWMYHICCTBCHHBLIX OTHOIICHUAX B

TPpaAKIAAHCKOM IIPaBE,

- TIPE3yMIIIMsI HEBUHOBHOCTH B YroJIoBHOM Iporiecce (cT. 49 Koncrurynuu

P®, ct. 14 YIIK P®);
- IPE3YMIILUS BHHOBHOCTH — B I'PayKIaHCKOM IIPOLIECCE;

- IIPUHOUII Pa3ACIICHUA BJacTel B KOHCTUTYOHMOHHOM IIPAaBC (CT. 10

Koucrutymumn PO);

- BCGO6H1HOCTI) 3allIUTHI I'PAKIAAHCKHUX IIPpaB U IIOJIHOC BOZMCIICHUC Y6I>ITKOB

(ct. 12, 15 TK PD);
- IPUHIOMUII [CJICBOI'O XapaKTEpa UCITIO0JIb30BaHMA 3CMJIK B 3CMCIIBHOM IIPABC;

- CB06OIIa Tpyda U MaTcpualibHad 3aMHTCPCCOBAHHOCTL B TPYAOBOM IIPABC

(ct. 37 Koncturynuu PO).

Jpyrum kputepueM KiacCH(UKAIMU TPUHIUIIOB TpaBa BBICTYMAET HUX
(GbyHKUHOHATBHOE Ha3zHaueHue. COrjacHO JaHHOMY MOAXOAY, NMPUHLMIIBI MpaBa
JeNasAT  Ha  COLUMAJIbHO-TIPABOBBIE  (OOIIEYEIOBEUECKUE),  MOJIUTHYECKUE,
UJIC0JIOTMUECKHE U CIEIMaIbHO-TIPABOBBIE.

C.C. AuekceeB BBIIEHAJ TAaKWE€ NPUHLMWIBI MpaBa, KaK 3aKOHHOCTb,
CIIPaBEJIMBOCTD, IOPUINYECKOE PABEHCTBO (BCEOOIIHOCTH MPaBOCYOBEKTHOCTH),
colMalibHasi CB0O0OJA, COIMAIBbHBINA, TPAKIAHCKUI JONT, OOBEKTUBHAs WCTHHA,
OTBETCTBEHHOCTH 32 BUHY %,

[Tpodeccop B.B. OxcambITHBIN BBIJIEISET TeHEpabHBIC (OOIIETPaBOBHIC)

NPUHIUIBI, UMBWIM3AIMOHHBIE (JE€MOKpPATHU3M, CHPABEAJIMBOCTh, T'YMaHHU3M) H

104 Anexcee C.C., Teopus rocymapcTBa M IpaBa: y4eOHMK Il CTY[JEHTOB BHICIIMX YYeOHBIX 3aBEICHUIA,
obydaromuxcs mo crnenuaibHocTH «HOpucnpyaeHnus». 4-e usn., nepepad. u gomn. Mocksa: Hopma: THOPA-M.
2011.495 c.
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CIELUAIbHO-FOPUINYECKUE (BEpXOBEHCTBO 3aKOHa, IPE3yMIILUS
HEBMHOBHOCTH )%,
M.H. Mapuenko knaccupuuupyer MNPUHIMIBI MpaBa B 3aBUCHMOCTH OT
TUIIA TPABOBBIX CHCTEM Ha NPHUHIMUIIBI, XapaKTEepHbIE IJIs1 paOOBIaJEIbYECKUX,

(peoaaNbHbIX, KAMMTATUCTUYECKHX, COUAITMCTHIECKUX IIPABOBBIX Mozenei .

3. ®yHKIUM NMpaBa

[loHnMaHue CYIIHOCTH M COLUMAIBHOTO Ha3HAYEHUS MpaBa MMEET BAXKHOE
3HAUYEHHUE HE TOJBKO JUISI CaMOro TMO3HAHUS IMpaBa, HO U JJIS PEUICHUS MHOTHX
MPAKTUYECKUX  BONPOCOB, CBSI3aHHBIX C  MOJUTHKO-TIPABOBOM  KU3HBIO.
MHoroo0pa3ue omnpeAeneHusl IpaBa B IOPUINYECKON JUTEPATYpE MOTUYEPKUBAET
€ro MHOTOTPAHHBIA U CIOKHOCTPYKTYPHBIA XapakTep, XapakTepu3ys JIUIIb €ro
crenuduyeckre MpU3HAKU U 4epThl. [Ipu OTCYTCTBHM €IMHOTO TOHATUS IIpaBa,
pPa3pO3HEHHBIE TEOPUU HE MOTYT CIYKUTh 3(PPEKTUBHBIM CPEACTBOM IMO3HAHUS
CYIIIHOCTH TIpaBa. B cBs3u ¢ 3TM Hanbosee NpueMIIeMbIM TyTeM (UM CPEICTBOM)
MPEOA0JICHUS] HETATUBHBIX MOCIEICTBUI MHOKECTBEHHOCTH U MPOTUBOPEUUBOCTU
OTpeJIeICHU TTpaBa SBJISIETCS BBIJCICHUE U PACCMOTPEHHE ero Hanboliee BayKHBIX
npu3HakoB. HMmMenHo Omaromaps HalW4yudi© Yy TIpaBa  HOPMAaTHUBHOCTH,
00111e00513aTeIBHOCTH, TOCYTAPCTBEHHON 00€CIIEUEeHHOCTH U IPYTUX MPU3HAKOB, a
TAaK)KE€ XapaKTepy BBHIMIOJHIEMBIX UM (QYHKIUNA, PpaCKphIBA€TCA CYIIHOCTD,
COLIMAJIbHOE HA3HAYEHUE U LIEHHOCTh MpPaBa.

CymHOCTh M COLMAIBHOE HAa3HAYEHHE IpaBa IMPOSBIAETCS B CHUCTEME
BBITIOJIHSIEMBIX UM (pyHKIMI. OHM OTpa)xarOT OCHOBHBIE HAMPABIICHUS MPABOBOTO
BO3/ICHCTBUSI Ha OOIICCTBEHHBIC OTHOIIECHUS B LEMAX HUX YHOPSJAOUYCHUS,
YpETyJIUPOBaHUS U IPUIAHKS UM HEOOXOIUMOM CTaOMIILHOCTH M €IMHCTBA.

Craryc mpaBa B o0OmIecTBE CIEAyeT XapaKTepu3oBaThb B JABYX TECHO
CBSI3aHHBIX acnekTax. Bo-mepBeiX, o0O0IIEeCOIMaIbHOM, B KOTOPOM IPaBo

paccMaTpuBaACTCA KaK ABJICHHUC KYJIbTYPbI, OKAa3bIBAIOIICC IMNUPOKOC HGCI)OpMaHBHOG

105 OkcampiTHBIH B.B. O611as Teopus rocy1apcTsa u npasa: yueOuuk. Mocksa: FOHUTH-ITAHA. 2021. 593 c.
106 Mapuenxo M.H., Teopus rocynapcTsa U npasa: ydeOHMK. 2-€ u3jl., epepad. u gon. Mocksa: ITpocnext, M3a-Bo
MockoBckoro yH-Ta. 2023. 421 c.
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BJIUSIHHE HA BECh KOMILUIEKC OOIECTBEHHBIX OTHOIIEHUH. BO-BTOPBIX, COOCTBEHHO
IOPUIUYECKOM, B pPaMKax KOTOPOTO IMPaBO peaM3yeTCsl 4Yepe3 CIEHHAbHYIO,
MPUCYIYI0 TOJIBKO €My cHCTeMy cpenctB. [loatomy (yHKIMM mpaBa Tak Ke
cieyeT KiaccupuuupoBaTh.

K obwecoyuanvnvim ¢pynkyusm npasa 0OTHOCATCS CIETYIOIINE:

1. kynpTypHO-UCcTOpUYecKas Gyuknus. [IpaBo, Kak sSBICHHE HAIIMOHATHLHOM
U MHPOBOM KYJbTYpbl B MpPHUCYIIEH €My HOPMATUBHOW (OopMe aKKyMyJIupyer
JTyXOBHBIE TICHHOCTH W JOCTIIKEHHWS Hapojia, YeJIOBEUECTBA: IpaBa YeJIOBEKa,
JIEMOKpAaTHIO (HApOJOBJIACTHE), MOpaJibHbIe (HPAaBCTBEHHBIE) YCTOM OOIIECTBa,
COILIMAJIBHYIO CIIPABEIJTUBOCTH;

2. BocmuTaTeabHass QYHKIHS MPOSBISIETCS B CIIOCOOHOCTH TIpaBa BBIPAXKATh
OTIPEJICIICHHYIO UJICOJIOTHIO M OKa3aTh BIUSHHE HAa CO3HAHUE U BOJIO Jtojeil. OHa
HalpaBjeHa Ha BOCIWTAaHWE BBICOKOTO TMPABOCO3HAHUA U (OPMHPOBAHUE
CTUMYJIOB TTPAaBOMEPHOTO TTOBEICHNS;

3. pyHKIMS conmanbHOro KOHTpoJia. [IpaBo B 3TOM HanpaBlieHUH OKa3bIBAET
BO3JICHICTBHE Ha MOBEJICHUE CYOBEKTOB, C OAHOW CTOPOHBI, B KaUECTBE CPEACTBA
CTUMYJIMPOBAHUS, TOOUIPEeHUs] (MOPAJIBHOIO, MaTEpPHAIBHOIO), C Jpyrou -
orpaHuveHus (yaepkKaHUe OT COBEPIICHUS HEMPABOMEPHBIX ACHCTBUI) TOTO WU
WHOTO TIOBECHMUS;

4. uaopManiioHHO-OpueHTHpYIomas GyHkius. [IpaBo BeICTyHaeT MOIIIHBIM
UCTOYHUKOM MOPAJTHLHON OpHUEHTAln! CYOBEKTOB. B 3TOM cMmbIciie PyHKITHS MpaBa
- ¢dopMHpOBaTh COIMATILHO TIOJIE3HYIO, TOJOXKUTEIbHYIO HAMPaBIEHHOCTh
CyOBEKTUBHOM CTOPOHBI MPAaBOMEPHOTO TOBeAcHHUS. Uepe3 MCTOYHWKH TpaBa -
3aKOHBI, TIOCTAHOBJIEHUS, YyKa3bl M T.0. - JIIOJM MOJY4arOT HHPOPMALMIO O
COIIMAJIBHBIX BO3MOXHOCTSIX TOTO WJIM MHOTO TOBEJCHUS, YTO TIOMOTaeT UM
JIOCTHTaTh MTOCTABJICHHBIX IEJICH B paMKaX CYIIECTBYIOIIETO TPABOIIOPSIIKA.

K coOcTBeHHO 10pUAMYECKUM (DYHKIMSAM IIpaBa OTHOCSATCS JIBE OCHOBHBIC
(GYHKIUY TIpaBa: pe2yisamueHas i OXpaHumenbHas.

CyTtb pecynamusnoti (PYHKIIUM 3aKIOYAETCS] B TJIABHOM COIMAIbHOM

HAa3HAYCHHU IIpaBa — PCryIMpOBaATh O6HIGCTBGHHBIG OTHOIICHMUA .
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1) buxkcupoBaTh CyObEKTUBHBIN COCTAB MPABOBBIX OTHOIIEHUIA;

2) omnpenensaTh KPYyr KU3HEHHBIX 00CTOSTEILCTB (FOPUANYECKUX (PAKTOB), C
KOTOPBIMU HOPMBI NTpaBa CBSA3BIBAIOT HACTYIJICHUE TE€X UM MHBIX MOCIEACTBHH;

3) dopmupoBaTh TIpaBa U O00S3aHHOCTH YYACTHHUKOB (CyOBEKTOB)
IIPABOOTHOLIEHU .

B ocHoBe perymsatuBHOM (YHKIMH TpaBa JeXaT YIPaBOMOUMBAIOIINE
(mo3BoOMsAIONIME) U 00s3BIBAIOIINE (TIPEANUCHIBAIOIINE) FOPUIUUESCKHUE HOPMBI.

PerynstuBHas  (QyHkuuMs mpaBa  peanu3yeTrcs  uepe3  JIBE€  CBOU
PA3HOBUJIHOCTH: PETYJISITUBHYIO JUHAMUYECKYIO U PETYIISTUBHYIO CTaTUYECKyI0. B
OCHOBE PETYJSTHUBHOM JUHAMUYECKON (PYHKIIMU HAXOMSTCS IMPABOBBIE HOPMBI,
3aKpEIUISIONINE TMOCPEACTBOM O(GOPMIICHUS WX JBWXKCHHs, pa3BuTus. OHH
HaIpaBJeHbl Ha OOCITY>KMBAHHE CPEJICTBAMH TpaBa TE€X WM MHBIX COI[UAJBbHBIX
MPOIIECCOB (HAmpuUMeEp, TPaxAaHCKUH, TOProBBIM OOOPOT OOCTYKHBAIOT TaKHE
MHCTUTYTHI ITpaBa, Kak I0roBOp (CIenKa), MOCTaBKa, KPEAUT U T.1.).

PerynsatuBHas craTtudeckas (QYHKIUS BO3JCUCTBYeT Ha OOIIECTBEHHBIC
OTHOIICHUSI TIOCPEACTBOM 3aKPEIUICHHST B OTAEIBHBIX IMPABOBBIX HHCTHTYTax
MIPaBOBOTO CTaTyca rPaXKJaH U IOPUANYECKUX JUIl, (POPMBI TIPABJICHUS U T.I.

Oxpanumenvuas (GyHKIUS TpaBa HampaBiIeHa HAa OXpaHy H 3alluTy
HamboJee 3HAYMMBIX OOIIECTBEHHBIX OTHOIICHUHN M BHITECHEHUE HEXEJIaTeIbHbIX,
YYXKJBIX JAaHHOMY OOIIECTBY OTHomIeHH. OHa TakXke HMEEeT NPEBEHTHUBHOE
(mpenymnipenuTenbHOE) AeiicTBue. Ee Ha3HaueHNe — MpeaynpexaTh 0 HeTaTUBHBIX
MOCJEACTBUAX, KOTOpPblE MOTYT HACTYyNHTb, €CIM JHMIO HE COOJII0AaeT
YCTAaHOBJICHHBIC TPABOM 3ampeTbl. TakuM o00pa3oMm, OXpaHHUTENbHAs (GYHKIUS
mpaBa BIMSET HAa TMOBEACHUE TMOCPEICTBOM HH(MOPMAIMU O TeX OOIIECTBEHHBIX
OTHOIIEHUSX, KOTOPBhIE HAXOMSTCS TOJl OXPaHOM TOCYIapCTBa, a TaKXKe IyTeM
YCTaHOBJICHUS 3aIIPETOB, CAHKIIMI 1 peau3aliy I0PUINIECKON OTBETCTBEHHOCTH.

[IpoGnemaTuke yenHocmu npaséa B OTEUECTBEHHOW HOPUAMYECKOW HayKe

muoro BuuMmanms ymensn  C.C. AnekceeB'”. WmelHBIM CTEp)KHEM  €ro

107 Anexcees C.C., Teopus rocymapcTsa M IpaBa: y4eOHUK JUIS CTYJAEHTOB BBICIIMX Y4YeOHBIX 3aBENEHHIA,
obyuaromuxcs mno crnenuanbHocT «lOpucnpyaennus». 4-e usf., nepepad. u gom. Mocksa: Hopma: THOPA-M.
2011.495 c.
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UCCIIEOBAaHUM SBJISUICSL TOCTyJaT O TOM, YTO IIPaBO — COLUaJIbHOE OJaro,
colyagbHasi IEHHOCTh. 110 ero MHEHHI0, MOHATh COLMAIbHYIO LIEHHOCTh MpaBa —
3HAYUT YSICHUTH, PACKPBITH €0 MOJOKUTEIBHYIO POJIb JIsl TUYHOCTH U OOIIECTBA.

[IpencraBisisi coOOM KyJabTYpHYIO LEHHOCTb, mpaBo, 1o MHeHuto C.C.
AnekceeBa, oO0JazaeT COLMANBHOW, WHCTPYMEHTAIbHONH UM  COOCTBEHHOM
LEHHOCTBIO.

ConmasibHasi LIEHHOCTH IpaBa OOHApYXUBAETCSI B TOM, YTO OHO oOjanaer
BO3MOXXHOCTBIO 00€CMEYUTh HE TOJBKO YCTONYMBBIA MOPSIAOK B OOIIECTBEHHBIX
OTHOILIEHUSX, HO U JIOCTUTHYTh TOYHOCTU U ONPEJEICHHOCTH B UX COJEP’KaHUU.
OCHOBHOE 3HAa4Y€HHE B 3TOM MPHUHAICKUT (HOPMaJIbHOW ONPENEICHHOCTH MpaBa.
brnarogapst 5ToMy CBOMCTBY MpaBa MPaBOBOE PETYJIMPOBAHUE OOIIECTBEHHBIX
OTHOUIEHUI HMMEET YETKHE TIPAHMIBI, IIO3BOJSET OTACIUTH IPABOMEPHOE
NOBEJEHUE OT MPOM3BOJIA. B omope Ha rocyaapCTBEHHOE NPHUHYXICHUE IMPaBO
MO3BOJISIET IOCTUYb FAPAHTUPOBAHHOTO pe3yJbTaTa — JOOUTHCA TAKOTO MOPSAIKA B
KU3HU 00ILlEeCTBA, KOTOPBIM JAEUCTBYET IO BCEH CTpaHE, MOCTOSHHO, HEU3MEHHO,
HEIPEPHIBHO BO BPEMEHMU.

HNHcTpyMEeHTaIbHASI IEHHOCTH IIPaBa MPOSBIIAETCS B TOM, YTO OHO SIBJIIETCS
MOIIHBIM  PETyJATHUBHBIM HMHCTPYMEHTOM, BBICTYNAasi CpPEIACTBOM pELICHUs
pa3HOOOpa3HbIX 3a/1a4u. Y CTaHABIMBAsI CUCTEMY THUIIOBBIX MACIITA00B MOBEACHUS U
NeHCTBUM, mpaBO  SBISETCS  IJaBHBIM  HHCTPYMEHTOM  OOeCHedeHHMs
OpPraHM30BaHHOCTU OOUIECTBEHHOM KU3HHU.

HNHCcTpyMeHTallbHAsE LIEGHHOCTh IpaBa PAaCcKpbIBAET €ro ClyKeOHYI0 pojb B
obecrieueHnn  (QYHKUMOHUPOBAHUS  JAPYTUX  COLMAIbHBIX  HHCTUTYTOB  —
rocyAapcTBa, COLMAIBHOIO YOpPaBJICHUS, MOpald W T.J. NpaBO SBISETCA
OMOCPENYIOIIMM 3BEHOM IPHU PEAJM3alUU PBIHOYHBIX WHCTUTYTOB, WHCTUTYTOB
YIOPABJICHUS, NEMOKPATUH, KYJIbTYpbl, BBICTYNAET CPEACTBOM HX BOIUIOUICHUS B
KU3Hb.

CoOcTBeHHas LIEHHOCTh IpaBa COCTOMT B TOM, YTO IPaBO MPEACTABISET
co00l rIyOWHHBIN 3JIEMEHT LUMBHWIM3AIMHU, KYJIbTYpbl, KOTOPBIM BOMpaeT B ceds

KaK Ba)KHEHIIINE COLMAJIBbHBIC IICHHOCTH O6HleCTBa, TaK U O6HI€"IGJ'IOBGLIGCKI/IG —
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cBOOOMy, CHpaBEIJIMBOCTh W PaBEHCTBO JroAed. B 3ToM KkaudecTBe mpaBo
MOCPEJCTBOM TPENOCTABICHUS CYOBEKTUBHBIX IpaB JHYHOCTH 3aKpeIuisieT U
rapaHTUpyeT CBOOOAY WHIUBHUIOB, MO3BOJSET MOOMBATHCA AKTUBHOCTU B UX
noseneHnuud. [IpaBo BeicTynaer (hakTopom mporpecca, 0OHOBIIEHHUS B OOIIECTBE, a
Takke A(P(GEKTUBHBIM CPEICTBOM MEXKIOCYIapCTBEHHOTO OOIIEHUS, PELICHUS
IJIaHETAPHBIX MPOOJIEM.

Takum  oOpasoM, mpaBo  00JajaeT  yHUKAJIbHOH  COIMAJIBHOM,
MHCTPYMEHTAJILHOM M COOCTBEHHOW LIEHHOCTHIO, MOCKOJBKY BOILIONIAET CIUIAB
(byHIaMEHTANbHBIX YCTOEB IIMBIIIM30BAHHOTO OOIIECTBA, 3aKPEIUISiET MPUOPUTETHI
CHpPaBEUIMBOCTU M CBOOOJBI, MPOTHUBOCTOMT IPOU3BOJIY U OOECIEeUHBAET

YCTOMUYMBYIO OPTaHU30BAaHHOCTH OOIIECTBEHHOM KU3HU.

I'naBa 11. Hopmbl npaBa
1. [TonsiTHE U NPU3HAKHA HOPM IIPaBa
Hopma npasa - 310 0011e00s3aTeIbHOE MPABWIO TOBE/ICHUS, BHEITHE
BBIPA)KEHHOE B 3aKOHAX, HMHBIX NPHU3HABAEMbBIX W 3alUIIAEMBIX TOCYIapCTBOM
(dbopmax ¥ BBICTYIAIOIIEE B KAYECTBE KPUTEPUS: UM MPaBOMEPHO-T03BOJICHHOTO,
WU MOpeanucaHHoro (00s3aHHOIr0), WM 3alpelieHHOTO MOBEJAEHUS CYOBEKTOB

8 TIpodeccop UYeppomrok B.M.!®° mon wHopmoil npaBa mnoHuMaer

npasa.t’
oOmeo0s3aTenbHbIe, (GOPMATBHO OMpPENCICHHbIE TPEANMUCAHUS W TMPUHIIMIIHI,
YCTaHABIMBAIOIINE MEPYy JJOHKHOTO W BO3MOXKHOTO TIOBEJACHHUS YYaCTHUKOB
PEryJIMpPYEMbIX OTHOIICHUN U BBICTYIMAIONINE KPUTEPHEM TTPABOMEPHOCTH TaKOTO
MOBEJICHUSI.

Ilpusnaku Hopmul npasa:

1. HopmatuBHOCTH, T.e. TMpaBOBas HOPMa BBHICTYMAET aOCTPAKTHBIM
o0Opasiom (KpuTepueM), madJIOHOM, ATAJJOHOM MOBEACHUS JII0/IeH B OOIIECTRE.

2. HenepcoHupuuupoBaHHOCTh WM OOIas HaMpaBJICHHOCTh JEUCTBUS,

CBA3aHHOI'O C paCIIPOCTPAaHCHHUCM HAa BCCX U KAXKIOI'O CY6T>CI(T3 IIpaBa

108 Knumac A.A. Teopus rocynapcTsa u npapa: yueonuk. M., Craryt. 2019. 512 c.
109 AGnymaes M.M. Teopusi rocymapcTBa M HpaBa: yueOHHK [/ CTYAEHTOB BBICIIMX y4eOHBIX 3aBEICHUIA,
oOyuatomuxcs 1o cnenuanbHoctu 021100 «FOpucnpynennusi». M. 2004. 410 c.
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3. O6meob6s3arenbHocTh. HOpMBI MpaBa, 3TO MpaBWiia KOTOPHIE CTPOTO
o0s13aTeNbHBI JUIsl BCEX JIIOJIEW M OpraHu3aiui, Bcex cCyOBheKToB mpasa. [pyrue
HOPMBI HE UMEIOT TaKO 003aTeIbHOCTH I BCEX.

4. HMwmeer TOCYIapCTBEHHO-BIACTHBIM Xapakrep. IIpaBoBas HOpMma
BBICTYNIA€T BJACTHBIM  MPEAIUCAHUEM, «KOMAHJIOH, MPUKA30M  BIACTHY,
00s13aTeTbHBIM K UCIIOJIHEHHUIO.

6. OO0s3aTenbHOCT, HOPM MpaBa O00ECHEUMBACTCS TOCY/IaPCTBEHHBIM
npUHYKAeHUEM. TOJBKO MpaBOBbIE HOPMBI OXPAHAIOTCS TOCYAAPCTBOM.

7. MHOTOKpPAaTHOCTh AEWUCTBHUS INPABOBOM HOPMBI — OHA pacCuMTaHa Ha
HEONPEEICHHOE YNCIIO CIIyYaeB peaju3aliyi NpaBoBbIX npeanucanuid. [locue e€
peanu3alnuy IpaBoBasi HOPMA HE IMPEKPAIIAeT CBOETO JEUCTBHS B OTIUYHE OT
aKTOB MPUMEHEHUS MPABa.

8. OOmagaer JBONCTBEHHBIM XapakTepoM —  IPOJOCTABUTEIBHO-
oOs3piBatomuM. Hopma mpaBa ycTaHaBIMBaeM MEpPY BO3MOKHOIO, TO3BOJIEHHOTO
MOBEJCHUSI M JIOJDKHOTO, OOsi3biBaroiiero. HopMmbl mpaBa ycTaHaBIMBAIOT IS
OJIHAX YYaCTHHUKOB OOIECTBEHHBIX OTHOUIEHWH MEpy BO3MOKHOTO MOBEICHHS
(cyOBEKTHBHOE MPaBo), a AJIs IPYTrUX Mepy AOHKHOTO MOBEACHUS (IOPUINYECKYIO
o0s3aHHOCTh). HO Kaxknplii uM3 cyOBEKTOB MpaBa 007alaeT U CyObEKTHUBHBIMH
npaBaMu, U FOPUAUYECKUMU 00S3aHHOCTSIMH.

9. ®opmanpHas  ompeneneHHOCTh. Hopmbl  mpaBa  odumManbHO
(UKCUpPYIOTCA TOCYAapCTBOM B MHCHBMEHHOM BHJE, B CIELHATbHOM QopMe — B
dbopMe HOPMATUBHO-TIPABOBBIX aKTOB, CYJIEOHOTO MpEIeICHTA.

10. Hopma mipaBa — 311eMeHT 0OBEKTHUBHOTO TIpaBa.

I1. CucremHocts. HopMmbl mpaBa CyHIECTBYIOT M JCHUCTBYIOT HE
MOOJIMHOYKE, a B KOMILJIEKCaX, B COCTaBE€ LEJIbIX MPABOBBIX MHCTUTYTOB, KOTOPHIE,
B CBOIO OYepe/b, 0ObEAUHSAIOTCSA B O0Jiee OOLIMPHBIE MOJpa3/ielieHus] — OTpaciu
npasa. M3 orpacnient mpaBa CKJIabIBa€TCsl CUCTEMA IIPaABa.

12. BHyTpeHHSsI CTPYKTYPHOCTh HOPMBI MpaBa — ACJICHUE HA AJIEMEHTHBIN

COCTaB: AUCIIO3UIIHUA, TUIIOTE3a, CAHKIIMA.
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13. Hopma mnpaBa — ecTb pe3yjibTaT MHTEIUIEKTYaIbHO-TBOPUYECKOM
JESTENBHOCTH CTIEIIUANIBHBIX CYOBEKTOB, (OPMYIUPYIOIIUX IPABOBBIE TPEOOBAHUS
noBenieHusi. ColepKaTelIbHO B HEW BbIpaK€Ha BOJS OTIEIBHBIX CYOBEKTOB —
rocyJapcTBa, OpraHoB roCyJIJapCTBEHHOM BJIACTH, Hapoja, COLMAJIbHBIE TPYNI U

00pa3oBaHUM.

2. CTpyKTypa HOpM npaBa

Cmpykmypa npasogoii HOpMbl TIOKa3bIBACT, U3 KaKUX 4YacTel, 3JIEMEHTOB
COCTOMT HOpMa TpaBa M KaK 3TH 4YacTH CBsI3aHBl Mexay coOoil. [IpunsTo
pasnuyaTh JIOTHYECKYIO (MI€aIbHYIO) U PEAIbHYIO CTPYKTYpY HOpMBI. Jlorndeckas
CTPYKTypa — 3Ta Takas CTPyKTypa HOPMbI, KOTJjJa HOpMa HE3aBUCHUMO OT CBOETO
CJIOBECHOTO H3JI0’KEHHS BBICTYNAE€T B KadecTBE 0O0I1e00s3aTeIbHOTO IpaBuia
MOBEACHUS. B 3TOM JIOTHYECKON CTPYKTYPE BBIACISIOT TPHU DJIEMEHTA!

1. cunomesa - ykazaHue Ha yCJIOBHS, P KOTOPHIX BCTYINAET B JIEUCTBUE
JaHHas HOpMa M peanmsyerca mpasuio nosenenus.''® 3nece npuBomsTcs Te
00CTOATENBbCTBA, (DAKThI, IPU HACTYIUICHUU WM HE HACTYIIEHUH KOTOPBIX HOpMa
MpaBa JEUCTBYET. ['WIoOTe3a COOTHOCHUT MPABWIO NOBEICHUS C KOHKPETHBIM
CIy4yaeM, BpPEMEHEM, MECTOM, BO3pacTOM, cpokamu. HecoBepileHHONETHHA,
JOCTUTTIMKM IIECTHAAUATH JIET (TUMOTe3a), MOXKET OBbITh OOBSBICH MOJTHOCTHIO
JIEECTIOCOOHBIM  (IMCTIO3UIMS), €CIM OH paboTaeT MO TPYAOBOMY JOTOBOPY
(mponomkenue runotesbl) (cT. 27 'K PO 06 smancunanumn). B Hopmax ceMeiHoro
mpaBa HMMEIOTCA YCIOBHUS 3akitoueHusi Opaka: «bpak 3akimtouaercs B opraHax
3amucH akToB TpaxaaHckoro coctostHus» (1. 1 ct. 10 CK P®) - ycnoBue mecra
WM opraHa 3akitodeHus: Opaka. «IIpaBa u 00s3aHHOCTH CynpYroB BO3HUKAIOT CO
JIHSL perucTpanuu 3akiatoueHust Opaka..» (m. 2 ct. 10 CK) - ycmoBue MoMeHTa
BO3HUKHOBEHHUS OpayHOTO MPABOOTHOIICHUS.

2. Jucno3uyus - yKa3aHH€ Ha caMU TIpaBa U OOS3aHHOCTHU, T.€. MPABUIIO

HIOBEJICHUS WM Mepa JI03BOJIEHHOIO M J0JKHOTO noseaeHus;

110 Benrepor A.5. Teopus rocygapcTBa W TpaBa: YUeOHHMK JUis IOPUIAMYECKUX BY30B. 3-€¢ M3l M.:
IOpucnpyaenmnus. 2000. 528 c.
U Knumac A.A. Teopus rocynapcTsa u npasa: yueOuuk. M., Craryr. 2019. 512 c.
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3. caukyus - yKa3aHUE Ha Mephbl, O00ECIeUMBaIOIINE OCYILIECTBICHUE
IpaBMIIa NOBEICHNS, YKA3aHHOTO B AUCHIO3MIMY. 12

Mopenplo TakoW JIOTUYECKOW CTPYKTYpPBI SBISIETCS CIOBECHAs CXEMa:
€CJIH...TO...MHaue.

Knaccudukanus 3neMeHTOB HOPM TpaBa.

T'unomeswr KMaccu(UUUPYIOT MO HATUYHUIO UM OTCYTCTBHUIO IOPHUIAUYECKUX
(bhakToB (00CTOATENBCTR):

- TIOJIOXKUTETIFHBIC - YKa3bIBAIOT Ha HEOOXOJUMOCTD ONPECIICHHBIX YCIOBHI
JUTSL IEUCTBUSI HOPMBI,

- OTpUIATENbHBIE - TMPEANOJIAraloT, YTO NPUMEHEHHUE HOPMBI IIpaBa
OCYIIECTBISIETCS B CIydae OTCYTCTBUA OOO3HAUEHHBIX B THNOTE3e ycinoBuil. Tak,
HEOKa3aHUe MOMOIIM OO0JIHHOMY MEIUIIMHCKUM PAa0OTHHKOM pPacCMaTpPUBAETCS B
KayeCTBE OTPHUIATEIBHOMN THIMOTE3bI. 32 3TO YCTAHABIMBAETCA Mepa IOPUIUICCKON
OTBETCTBEHHOCTH.

[To o0BemMy eunomeswvr OBIBAIOT

- IPOCTHIE - OMUCHIBAIOT OJHO ompeiesieHHoe yeiaoBue (cT. 27 Konctutyuuu
P®, 4.2 c1. 945 TK PD, n.2 ¢1.339 'K PD);

- CIIO’KHBIE, KOTJ]a TPUMEHEHHE HOPMBI 3aBUCUT OT 00S3aTEIHHOTO HATWYHS
nByX wiu 6onee yciosuit (1. 5 c¢t. 477 'K PO, ct. 101 CK POD);

- aJbTEPHATHBHBIC THUIIOTE3bI OMUCHIBAIOT HECKOJIBKO BAPHUAHTOB YCIOBUH,
py KOTOPBIX JEHWCTBYeT AaHHAs Hopma. J[ns ee TNpuMEHEHHs IOCTaTOYHO
Haaust X0Ts1 Ob1 ostHOTO U3 yenoBuid (cT. 31 CK PO, 4. 1 ¢1.135 I'TIK PD).

[To dhopme paznuyaror:

- a0CTpakTHBIE TUIOTE3bl (0OIIME), T.€. YCIOBUS OMHCAHBI B 0OOOIIECHHOM
(opwme;

- Ka3yHCTUYECKWE THIOTE3bl YaCTHBIC) MPEICTaBISIIOT COOOM OmMucaHHe
KOHKPETHOM CUTYaIlMH C )KU3HCHHBIMH YCIIOBHSIMHU.

Jlucno3zuyuu o CTETICHU ONPEICTICHHOCTH OBIBAOT:

112 Turonkun A.C. Teopus rocyjaapcTBa M npapa: yueOHUK. 4-e u3il., nepepab. u jgon. Mocksa: M3natesnncTBo
IOpaiir. 2025. 516 c.
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- a0COJIIOTHO-OMpPEIETICHHBIE - COIEpKaT B ce0e yKazaHWe Ha OJHO3HAUYHBIN
BapUaHT MOBEJICHUS, NTpaBa U O0S3aHHOCTU OMPEEICHBI MPEAEIbHO YETKO U HE
JOIYyCKAIOT yTouHeHus1, no0asnenus (ct. 46, cr. 57 Koncrtutyuuu PO, .2 ¢1.339
['K PO);

- OTHOCUTEIIbHO-ONPEACIICHHbIE - JHUCIO3UIMS, YCTAaHABJIMBas MpaBa U
00S13aHHOCTH YYACTHUKOB OOIIECTBEHHBIX OTHOIIICHUH, Ja€T UM BO3MOKHOCTh IIPU
ATOM YTOUYHSATH UX B KaXKJIOM KOHKpeTHOM ciydae (4. 1 ¢1.404, ct. 503 'K PD);

- OJaHKeTHas TUCTO3WIMS - Ha3biBaeT B oOmied ¢opme, Kakue MpaBHIIa
HeoOxoauMo UconHATh. CaMu MpaBuiia, UX COJEP)KaHHE HEOOXOIUMO HMCKAaTh B
OT/ICIBHOM HOPMATHBHO-TIPaBOBOM aKTe (CT.263; 264; 269; 349; 350 YK PD).

[To dhopme u3NoKEeHUsI NUCTIO3UIIUU MOIPA3ICTAIOTCS Ha:

- OIucaTeJabHble, KOTJa MOJIeNb BO3MOXKHOTO TOBEJEHUS MOAPOOHO
onuckIBaeTcs B mpaBoBoi HopMe (4. 8 cT. 186 VIIK PD);

- MPOCThIE, €CJIM yKa3aHbl TOJBKO CaMH IpaBa M O0S3aHHOCTH 0€3 Uux
noapooHoro onucanus (4. 5 ct. 29 Koncrturyuu PD).

[1o xapakTepy IEUCTBUNA TUCIIO3ULMHU AEIATCS HA:

- 00SA3BIBAIOIIINE;

- YIIPaBOMOYHUBAIOIIINE;

- 3alpeliarolme.

Cankyuu 1o CTETICHH OIPEICIICHHOCTH OBIBAOT:

- a0COIOTHO OMpeJieJIEHHbIE — UMEIOT OJIHY YETKYI0 Mepy HakaszaHus (CT.
463 T'K POD);

- OTHOCUTEIILHO ONpE/ICIICHHAs! CAHKIUs, KaK MPaBUJIO, YKa3bIBAET BBICIIUI
Y HU3LIUN Mpeebl OJTHOTO ONPEIeICHHOTO BUAa HaKa3aHus (HarpuMep, TOJbKO
BHJI HaKa3aHWs: JIMIICHHE CBOOOJBI HAa CPOK OT 2 70 6 JIET) C YUETOM TSKECTH
COBEPIIIEHUS MPECTYIICHUS], IMYHOCTA OOBUHIEMOTO, IPYTUX OOCTOSITEILCTB JIeya
(ct. 107, 131, 223 YK P®D);

- B QJIbTEPHATUBHBIX CAHKIUSAX JACTCS yKa3aHWE HE HAa OJWH, a Ha JIBa U

OoJee BHaa HaKa3aHUA U MOXKET OBITH IIPUMCHCH TOJIBKO OJHWH BHJ HAaKa3aHHWs C
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YUETOM TSKECTH COBEPILIEHHOTO MPECTYIJICHUS, BCEX 00CTOSATENbCTB ena (cT.143,
163 VK);
- HOpMa C KyMYJISITABHOW CAaHKIIMEH JOMYCKAET UK 00S3bIBACT MPUMEHEHHE

K IIPpaBOHAPYIIUTCIIAM, IOMHUMO OCHOBHOT'O, JOIIOJIHUTCIIbHOI'O HAKA3aHUA (CTZOO,

202; 203; 209; 210 YK PO®).

3. Kinaccupukanusi HOpM npasa

Knaccugpuxayus  nopm  mnpasa  OCYHIECTBISETCA 1O  CIEIYIOIINM
OCHOBAHMSIM:

[Io conumanbHOMY Ha3HAUEHUIO W POJM B NPaBOBOH cucTreMe (WM IO
croco0y BO3/IEMCTBUS HA TIOBEICHHE JIIOJIEN ):

1) perynstuBHble HOpMBI (IpaBWia TOBEACHHUS) —  OINPEAEISIOT
CyOBEKTUBHBIE MPABA U IOPUIUYECKHE 00S3aHHOCTU CYOBEKTOB MpPaBa, YCIOBUS UX
BO3HMKHOBEHUS U JCHCTBUSA:

a) YIpPaBOMOYMBAIOUIME HOPMBI MPEIOCTABISAIOT CYOBEKTy IpaBO Ha
COBEpIIEHWE TE€X WM  HUHBIX JICUCTBUH, BO3MOXHOCTH  IIOBEICHMS,
rapaHnTupoBaHHble 00s13aHHOCTAIMHU JpyruXx (1.1.2. ¢1.37 VK, n.1 c1.38 YK);

0) oOs3pIBarOlllasi HOpMa BO3JIaraeT Ha CcyObeKTa IMpaBa OOS3aHHOCTh
COBEpLIaTh JEHUCTBUS ONpPENENEHHOr0 xapakrepa. Hanmpumep, cr.31. CemeiiHoro
konekca PO, .2 ct.67 'K PD;

B) 3ampelaromias HOpMa YCTAHABIMBAET 3alpeT Ha COBEPIICHHE
OTpE/ENCHHBIX JCUCTBUN, KOTOpbIE MPU3HAHBI 3aKOHOM KaK IPaBOHAPYIICHMS
(ct.575 TK PO 3anpemenue papenus, [lpaBuna ITOpPOXKHOTO JIBHIKEHUS
Poccuiickoit @enepanuu: npunoxkenue Ne 1 1.3 «3anperiaroniyue 3HaKu» ).

B 3aBHCHMOCTH OT BBINIOJIHAEMBIX (PYHKIMI HOPMBI paBa MOAPa3AEIsAIOTCs
Ha:

1)  perynsTuBHbIE  HOPMBI,  KOTOpbIE  COAEpKaT  MPEINUCaAHUS,
yCTaHaBIMBAIOIIKE MPaBa U 00A3aHHOCTH YYaCTHUKOB MTPABOOTHOLICHMIA;

2) OXpaHUTEIbHbIE HOPMbI, KOTOpbI€ HampaBi€Hbl Ha  3aLIUTY

MPaBOMOPSIKA, TIPaB U cBOOO TpaxaaH. OHU HUKCUPYIOT MEPBI IPUHYKICHUS U
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IpeceyeHus 3a HapylleHue 3anpetoB. OHU TaKKe MOTYT COAEpPKATh YCIIOBHS U
NOPSAJIOK OCBOOOXKICHHSI OT Haka3aHWM, Hampumep, O00NbIIMHCTBO HOpM YK PO
(ct.44 YK PO, c1.79-83 YK P®, c1.279 YK POD).

B 3aBucumMocTu ot (pOpMBI U3JT0KEHUSI TPABOBOTO COJIEP KAHUS:

- Hopwmbi-tipaBriia — OOJIBIIMHCTBO MPABOBBIX HOPM, KOTOPBIE COJIEpHkKAT
JIOTUYECKYIO CTPYKTYPY HOPMBI IPaBa — TUIOTE3Y, AUCIIO3ULINIO, CAHKIIUIO.

- OOecneunTtenbHble (HOPMBI-TAPAHTUM) — COJEP)KAT MPEANUCAHUSA,
rapaHTUPYIONIUE OCYIIECTBICHHE CYOBEKTUBHBIX TIpaB M OOSI3aHHOCTEH B
nporecce npaBoBoro peryiaupoBanus (ct.12 'K P® onmcbiBaeT criocoObl 3ainThI
IrPpaXIAHCKUX IIPaB).

- YupenurtenbHble HOPMbI (HOPMBI-NIPUHIIUIIBI) OTPAXKalOT UCXO/IHbIEC Havaja
MPaBOBOTO  PErIaMEHTUPOBAHUSI  OOIIECTBEHHBIX  OTHOIICHHM, MPABOBOTO
IIOJIOKEHUSI YEJIOBEKA, 3aKPEIUISIIOT yCTOM COLHMAIBHO-DKOHOMUYECKOTO H
0OILIECTBEHHO-TIOJIMTUYECKOTO CTPOsi. DTO KOHCTHUTYLHMOHHBIE HOPMBI (2 TIiaBa
Koucturymuu P®), Hopmbl, 3akpemieHHbie B kogekcax (ct.1 'K PO, cr.3 YK PO).

- JleknapaTUBHbBIE HOpPMBI — COAEPKAT TOJIOKEHUS MPOTPAMMHOIO
XapakTepa, ONPENEesSoT LEId W 3aJa4d MPaBOBOrO PETYJIUPOBAHMS OTHECIbHBIX
BUJIOB OOIIECTBEHHBIX OTHOIIEHUM, COAEPKAT HOPMATUBHBIE OOBSBICHUS,
Hanpumep, cT.7 Koncturyuuu PO, ct.2 YK PO.

- JedbunutuBHbie HOPMBI — (GOPMYIHPYIOT OMpPENENEHUs TEX WM WHBIX
MPaBOBBIX sBJIEHUN M Kateropuit (cT.14, 15 YK PO, c1.48, 107, 153, 195, 330,
420, 'K PO).

- Komnu3uoHHbIE — YCTPAaHSIOT BO3HUKAKOUIME MPOTUBOPEUYUS MEKIY
npaBoBbiMU TipeAnucanusimu (1.5 cr.3 'K PO, c1.7 'K P®, cT.15 Konctutyuu
P®).

- OnepaTuBHBIE — YCTAHABIMBAIOT ATy BCTYIUIEHUSI HOPMATHUBHOTO aKTa B
cuity, npekpaiienus ero aerctsuit (ct.168 CK PO).

[Io mpeaMery npaBOBOTO PETYJIUPOBAHUS PA3JIMYAOT HOPMBI OTpACIER
MpaBa, KOTOPbIE MOTYT MOJPA3ACNATHCS HAa MaTepHalbHBIE U MPOIECCYaIbHBIC.

MarepuanbHble HOPMBI  ONPEACNSIOT COJAEpXKAHUE TIpaB U O00sS3aHHOCTEH
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cyOBbekToB mpaBa. I[IpoueccyanbHbie HOPMbI — PETYJIUPYIOT MOPSAOK, MPOLENYPY
WCIIOJTHEHU MaTEPHAIIBHBIX HOPM.

IIo meToxy mpaBOBOrO PEryJIMPOBAHUSA HOPMBI PA3IMYarOT: UMIIEPATUBHBIE,
JVCIIO3UTUBHBIC, PEKOMEHIATEIIbHBIE, TIOOIIPHUTEIIbHBIE.

HNMrnepaTuBHbIE (aBTOPUTAPHBIE) — MOBEIUTEIBHBIE, CTPOrO 00S13aTEIbHBIE
npennucanus. J{eHCTBYIOT HE3aBUCMMO OT YCMOTPEHHsS CYOBEKTOB IpaBa
(6onpmmuaCcTBO HOpM YK PD).

JIMCNO3UTUBHBIE — AEHCTBYIOT JIUIIb MOCTOJbKY, MOCKOJBKY CYOBEKTHI HE
YCTAHOBHWJIM CBOMM COTJIAIIIEHUEM HHBIX YCIOBHUM CBOEro MOBEAEHHUS. JTa HOpMA
[paBa JaeT CTOPOHAM PEryJUpPyeMOr0 OTHOILIEHUsS BO3MOXKHOCTb B OTJIEJIbHBIX
clly4yasX CcaMUM ONpEeIesaTh IpaBa W 00s3aHHOCTU. Eciu CTOpOHBI UX He
oTpeeNuiii, TO JercTByeT HopMa (cT.223, 334, 382, 384 'K P®, ct1.37, 38, 39 VK
P®).

PexomMenarenbHbIE HOPMBI aapeCyroTCs HETOCYIAPCTBEHHBIM
NPEANPUATUAM, YCTAHABJIMBAIOT BapHaHThl JKEJIATEIbHOIO JUIsl TOCyJapcTBa
nosenenus. Hanpumep, rnasel 4 u 6 ['K PO coxepxar pekoMeH1aTeIbHbIe HOPMBI
B OTHOLIGHUM AaKUMOHEPHBIX OOLIECTB W OOLIECTB C€ OrPaHUYECHHOM
OTBETCTBEHHOCTBIO.

[loowmpuTenbHble HOPMBI — 71l MOOLIPEHUH JOOPOCOBECTHOTO H
IIPOAYKTUBHOIO  TpyAa. locymapcTBO  3aKkperuisieT  OIPEACIICHHBIE  MEpbI
MOOLIPEHMS 3a MOJIE3HBIN MPABOMEPHBI BApUAHT MOBEAEHUS CyOBEKTOB MpaBa

[To nelicTBUIO B MPOCTPAHCTBE: PA3IUYAIOT HOPMBI OOIIETr0 JEHCTBUA,
KOTOpbIE PaCIpPOCTPaAHSIOT CBOE JEHCTBUE Ha Bceu Teppuropu, (Hampumep, YK
P® neiictByeT Ha Bcell Tepputropur PD) u HOpMBI MecTHOro aeictBust (YcraB
OpenOyprckoit 061acTh).

ITo kpyry nuil: obue, AEMCTBYIOT B OTHOIIEHUU BeeX rpaxiaH (YK P®D),
CIIEHHUAJIBHBIC, PACIPOCTPAHSAIOIIME CBOE JEHUCTBHUE HA YETKO OYEPUEHHBINM Kpyr
u1 (HOPMBI O BETepaHax TPyJa), HOPMBI, Kacaloluecs KOHKPETHOTO CYOBEeKTa

npaBa, Harpumep, IIpesuaenra PO.
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[To neiicTBHIO BO BpPEeMEHH HOPMBI IpaBa MOAPA3IEISIIOTCS HA: HOPMBI
MOCTOSTHHOTO ~ JEHCTBUSL W HOPMBI  BPEMEHHOTO JelcTBUsA (Ha  Bpems
YPE3BBIYAMHOTO MOJIOKEHUSA).

HopMmel mpaBa muddepeHIupyrOTcsl Ha aOCTpakTHBIE M Ka3yHCTUYECKHUE
(ct.401 TK P®0. AbctpaktHas HopMa opmynupyetr obobmaromee adcTpakTHOE
nojiokeHrne. KasyucThmueckas HOpMa TpSIMO YKa3blBaeT TOT CIUHCTBCHHBIN
KOHKPETHBI  cly4yail, TpW JOKa3aHHOCTH KOTOPOTO JIMIIO HE  HECeT
OTBETCTBEHHOCTH M YKA3bIBAIOTCS CITydau, KOTOPBIC K KATETOPHH HEIPEOI0JIMMOM

CHJIBI HC OTHOCATCA.

4. Crioco0bI M3/10KEHUSL HOPM IIPaBa B CTAThAX HOPMATHBHBIX
NPABOBBIX AKTOB

OcHOBHBIM HCTOYHHKOM ((opmoii) nmpaBa B PD sBIAIOTCS HOpMaTUBHBIE
MIPaBOBbIE AKThI, B TEKCTaxX (pa3fenax, 4acTsX, CTaThsX) KOTOPBIX HM3JIAraroTcCs
COOCTBEHHO MpaBoOBble HOpMBL. OJHAKO HOpMa IpaBa HE TOXKIECTBEHHA CTAThE
3aKOHA, & CTPYKTYpa MOCIIETHEW HE COBNAAAET CO CTPYKTYPOM IPAaBOBOM HOPMBI.

B oxHol cTaTthe HOPMAaTUBHOTO aKTa (U Jake - B OJHOM HOPMAaTUBHOM aKTe)
HE MOTYT OBITh BBIPAQXKEHBI B MMOJTHOM OOBEME BCE ANEMEHTBI, U3 KOTOPBIX COCTOUT
npaBoBass HopMma. [Ipu MmoAroToBKe, MPUHATUM W WU3AAHUM HOPMATHUBHOTO akTa
IIPaBOBOM Marepuan IO NpaBWiIaM 3aKOHOJATEIbHOM TEXHUKU TIPYNIHUPYETCS
TakuM o00pa3oM, 4YTOObl aKT ObUI KOMIAKTEH, a €ro MpeANnHCaHus JIETKO
BOCIIpUHUMaeMbIiMU. [l03TOMYy NHpH MHOArOTOBKE IPOEKTAa 3aKOHA WM HHOIO
HOPMAaTHBHOI'O aKTa €ro TEKCT AEJNUTCS Ha pa3lenbl, CTaTbH, YacTU CTaTeil; B
KOJIEKCAX - Ha IJ1aBbl, pa3/iebl WU Ha OOLIYI0O U OCOOCHHYIO YaCTH.

OObenuHeHne ONMM3KUX M0 CBOUM MpPEINUCAaHUSM HOPM MM MX YacTed B
OJIHY CTaThIO WJIM pa3jiesl HOPMATUBHOTO aKTa MO3BOJISIET N30€kKaTh MOBTOPEHUN U
JUIMHHOTO TeKcTa. M3ioxeHue oAHOW MpaBOBOM HOPMBI B Pa3HBIX HOPMATHUBHBIX
aKTax MHOTJa OOYCJIOBJIEHO pazU4MeM KOMIIETEHIIMM OPTaHOB, OMPEAEIISIOIINX
pa3HbI€ YaCTH MPaBOBO HOPMBI. B pa3HbIX CTaThIX HOPMATHUBHBIX AKTOB, & TO U B

Pa3HBIX KOACKCAX COACPIKATCA MATCPUAIIBHO-IIPABOBBIC H IMPOHCCCYAJIBbHBIC
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HOpMBI. B pesynbrare 37eMeHThl OJJHOM HOPMbI OOBIYHO PAa3MENIAlOTCs B Pa3HBIX
CTaThsIX HOPMATUBHBIX aKTOB, U, HAOOOPOT, OJIHA CTaThsl MOXKET COJEPKATh YaCTH
HECKOJIbKHX HOPM.

YacTunpl, 3J€MEHTHI MPABOBBIX HOPM HAaxXOASAT BBIPAXKEHHE B CTaThAX,
MyHKTaX, naparpagax TeKCTOB HOPMAaTUBHBIX aKTOB B BHJIE OIpEAETICHHUI 001Iero
XapakTepa, oOJaJarouMX pSAOM MPU3HAKOB HOPMBL. Te W3 HHUX, KOTOpbIE
MPEACTABIAIOT COOOM JIOTMUECKH 3aBEpILICHHbIE, 00s13aTeIbHbIC IJIsi COOMIOACHUS
MOJIOKEHUS], HA3bIBAIOTCS. HOPMATUBHBIMU MPENACAHUSIMH.

@opMyIMpOBKAa MHOTMX MPABOBBIX MPEANHCAHUNA CTPOTO 3aBUCHT OT
COJICP)KaHUS BBIPA)KAEMBIX HMH IPABOBBIX HOPM; TAKOBBI, KaK OTMEUYECHO,
yIPaBOMOYHMBAIONINE, OOS3bIBAIOIIME, 3alpenjaroimue HopMbl mpasa. Hopwmbl
IIpaBa U CTAaTbH 3aKOHOB HE BCETJAa TOXJIECTBEHHBI M0 TOM IPUYMHE, YTO TEKCTY
HOPMATHBHOIO aKTa, KaK W JIOOOMY JUTEPATYpPHOMY IPOU3BEIEHUIO, HEPEIKO
CBOMCTBEHHbI ~ OOpa3HOCTh, OpHUEHTAllMI Ha MAacCOBOE IPaBOCO3HAHUE,
OoOpallleHHOCTh K  OOIIECTBEHHOMY  MHEHMIO. Tak, [Uisi  YrOJIOBHOTO
3aKOHOJATEIbCTBA TPAAUIMOHHBI Kak Obl HempaBWIbHbIE (OPMYIHPOBKHU:
«IPECTYIUIEHUE (XUIIEHHE, BBIMOTATEIbCTBO, YOMICTBO, KJIEBETA, XYJIUTAHCTBO,
pa300ii, MOIIIECHHUYECTBO, MOJYyYEHUE WX Jada B3SITKU, 3aBEJOMO JIOKHBIN JOHOC
U T.JI.) HAKA3bIBAETCS...», XOTSI HA CAMOM JieJie HAaKa3bIBAaeTCsl HE MPECTYIUICHHE, a
NPECTYNHUK (BOp, YOUiilla, B3ITOYHUK, XyJIUTaH, MOIIEHHUK, KIIEBETHUK U T.IL.).

Paznuuue Mexay HOpMamu IpaBa U CTaThbsIMU 3aKOHOB 3aKJIIOYAETCSd U B
TOM, 4YTO B TEKCTE HOPMAaTUBHOIO aKTa MOIYT COJEPKATbCS HE TOJBKO
HOPMATHBHO-TIPABOBBIE NPEANMCAHMS, HO U WUHAMBUAYAJbHBIE PACIOPSIKEHUS, a
Takk€ OOOCHOBaHMSI HOPMATUBHOTO  akTa, (DAKTUUYECKUE  YTBEPXKICHUS,
OpPOrpaMMHBIE  TOJIOKEHMs, MPU3BIBBI, JEKJIapaluu, MpaBuiia OOLIEKUTHS,
MOPAJIbHO-TIOIMTUYECKHUE HOPMbI U TIPUHLIUIIBIL.

Hakonen, ocoboe MecTo B cUCTeME MpaBa M 3aKOHOJATEIhCTBA 3aHUMAIOT
colepKallhecs B KOHCTUTYLIMSX M JPYrMX OCHOBHBIX 3aKOHax IPaBOBbIE
NpEeANUCaHMs], TPEAnoiaraime u Tpeoyolne UX KOHKPETHU3allMd B TEKYIIEM

3akoHoaarenscTBe. B neiictByromer Konctutynum Poccniickon @enepanuun
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colepKaTcsl TOJIOKEHUS, [UJIsl pealu3aldd KOTOPBIX Tpedyercs NpUHSITHE
JOTIOJIHUTENIbHBIX 3aKOHOB.

B Hayke BBIIEISIOTCS CIEAYIOIIME CIOCOOBI HM3JI0KEHHS HOpPM IpaBa B
HOPMAaTUBHBIX ITPABOBBIX aKTaX:

- IPAMOM €IOCO0 — KOTrAa BCE TPH 3JIEMEHTA JIOTUYECKON CTPYKTYPhI HOPMBI
npaBa (rumore3a, JAWCHO3ULMS, CAaHKUWA) BKIIOYEHBI B OJHY CTaTbiO
HOpMaTuBHOro akta (1 Hopma mpaBa = 1 cTaTbe HOPMATHUBHOI'O aKTa) — CT. 484,
814 'K P® unu HeCKOJIbKO MPaBOBBIX HOPM BKIJIIOUEHBI B OJIHY CTaThio (2 U Ooee
HOpMBI ipaBa = 1 craTbe HOpMAaTUBHOTO aKkTa) — cT. 105 YK P®;

- OTCBUIOYHBIN C€IOCOO — KOTJa 3JEMEHTHl HOPMBbI MpaBa HU3JI0KEHbI B
HECKOJIBKHMX CTaThAX OJHOI0 U TOTO K€ HOPMAaTUBHOIO akTa. B cratbe copeprkarcs
HE BCE CTPYKTYPHBIE AJIEMEHTBI, OJJHAKO MMEETCS OTCHUIKA K APYIMM CTaThsIM
aKkTa, B KOTOPBIX COJIEPKUTCS HepocTaromas napopmanusa (1 Hopma npaBa = 2 u
0oJiee cTaTbsIM HOPMATUBHOTO akTa) — 4. 1 cT. 463 u cT. 398 [K PD, u. 1 ct1. 116
VK POD;

- OJaHKETHBIM CHocO0 — KOTJa 3JEMEHThl HOPMBI IpaBa H3JIOKEHBI B
HECKOJIBKUX CTaThsIX pa3IMYHbIX HOPMAaTUBHBIX akTOB (1 HOpMma npaBa = 2 u Ooiee
CTaThsIM Pa3HbIX HOPMATUBHBIX aKTOB) — CT. 259 YK P®, ct. 12.27 KoAIl + ITJI/I.
B cratbe uMmeercs ykazaHMe Ha NPaBWIO NOBEACHUS WM YCTaHABIMBAETCA
IOpUNYECKasl OTBETCTBEHHOCTh 3a UX HApyLIEHUE, CaMU K€ MpaBujia MOBEACHUS
colepkarcsi B JIpYroM HOPMAaTUBHOM akTe (CChUIKA JlaeTcd JIMIIb Ha

HAaMMEHOBAHUE aKTa WM €ro TIJIaBy).

5. FOpuauko-TexHu4YecKue HOPMbI

OCHOBHBIM KpPUTEPUEM OTIMYMUSA TEXHUYECKUX HOPM OT FOPHUIMYECKHX
ABJISIETCA MIPEAMET IIPABOBOIO PEryJMpPOBaHMs. TEXHUUECKHUE HOPMBI PETYIUPYIOT
OTHOUIEHUSI MEXKJY YEJOBEKOM U MpeaMeTaMu (SBJICHUSMH) BHEIIHETO MHUpa, a
IOPUAMYECKUE HOPMBI PEryJIHpPYIOT OOIIECTBEHHbIE OTHOILIEHUS, MPH KOTOPBIX
OJIHOMY COIMAJIbHOMY CYOBEKTYy HPOTHUBOCTOMT OJWH WM HECKOJBKO JPYrHX

COLIMAIbHBIX CyOBeKkTOB. OnHako B pe3yiapTaTe (HOPMUPOBAHMS OTPACIH
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TEXHUYCCKOI0 PpCryjlMupoBaHud W YCTAHOBJICHHMA Ha YPOBHC HOPMATHUBHLIX
IIPpAaBOBBIX AKTOB HpCHHHC&HHﬁ, HNMCIOIIHUX TEXHUYECCKUH XapaKTCp, BO3HHUKIN

CHeHI/ICbI/I‘-IeCKI/IC TCXHHUKO-IOPUIUICCKNEC HOPMBI.

Texanueckoe mpaBmiio, 00JIEYCHHOE B MPaBOBYIO (OpMY, HE TEPSS CBOETO
TEXHUYECKOTO XapakTepa, NPUOOpeTacT KaueCTBCHHbBIC TPU3HAKK MPaBOBOU
HOPMBI. B IOpHCHpYyIEHIIMM TaKWe HOPMBI TOJIYYMJIA Ha3BaHUE «TEXHHKO-

113)
2

opunnueckue» (A.D. YepnaHieB HHOT/Ia WX Ha3bIBAIOT «HOPHUIUKO-

texuuueckue» (A.B. Benrepos!!®) mnm «rexumko-npasoseie» (H.M. Maryszos!?).
AB. TMuenkun'!® ormeuaer, 4TO TEXHHKO-IOPHAMYECKHE HOPMBI MOSBIIAIOTCS
TOrjla, KOTJa TEXHMYECKAs EATENBHOCTh M €€ PE3yJbTaThl MEPECTAIOT OBITH

HCKIIOYUTCIbHO MHTCPCCOM YaCTHBIX JIMII.

K TexHuKO-IOpUIUYECKMM HOpMaM OTHOCATCS B OCHOBHOM HOPMBI,
JNEeWCTBYIOIIME B MaTepUAJIbHO-TIPOM3BOJCTBEHHON M YIpPaBJICHYECKOH cdepax
(HampuMep, MpaBuja MPOTUBOMOXKAPHOW OE30MaCHOCTH, CTPOMTEIBHBIX PadoT,
['OCTog, crangapToB, MpaBuia >KEJIE3HOJOPOKHOTO JIBUKEHHS W HWHBIX BHUJOB
TpaHcrnopTa). OcTajabHble TEXHUYECKUE HOPMBI, IEUCTBYIOIINE B OBITOBOM cdepe,
HE OINOCPENYIOTCS TpaBOM W WX HapyUIEHWE HE BJCUET HOPUAUYECKON
OTBETCTBEHHOCTH (Hampumep, TpeOOBaHHWS II0 OKCIUIyaTalldd TEJIICBU30POB,

KOMITBIOTEPOB, TIHLIIECOCOB).

B cucreme npaBOBOro peryjaMpoBaHus TEXHUKO-FOPUIWYECKHM HOpMaMm
OTBOJUTCS MOAYMHEHHAS POJIb. ITO 00YCIOBJIEHO TEM, YTO OHU HE MOTYT CITY>KUTh
oOlMM  OCHOBAaHMEM BO3HMKHOBEHHS TMPABOOTHOIICHWM, HE  00JanaroT
oxpaHuteslbHOU (pyHkuuer. OOs3aTeNIbHOCTh TEXHUKO-IOPUIUUECKUX HOPM
oOecrieuynBaeTCs CaHKIHMSIMU OJAHKETHBIX IPABOBBIX HOPM, 32 HCKIIOYECHUEM

oTnenbHBIX cTaTer YK P®D, KoAll.

18 Yepnannes A.®. Teopus rocynapeTsa u npasa: yuebuuk. 2001. 429 c.

114 Benrepos A.B. Teopus rocynapcTsa u IpaBa: y4eOHHUK UIsl IOPHANYECKUX By30B. 3-€ u3a. M.: IOpucnpynennus.
2000. 528 c.

115 Marysos H.1., Mansko A.B. Teopus rocyaapcrsa u npasa: yueouuk. IOpucts. 2004. 356 c.

116 TTuenkun A.B. TeXHMKO-IOPUAMYECKHE HOPMbI B COBpeMeHHOH Poccuu: ITpoGieMbl TEOPUHM W IPaKTHKH.
aBTOopedepar auc. ... kaua. ropun. Hayk. H. Hosropon. 2004. 28 c.
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TexHuKo-topuInYecKre HOPMBI YCTaHABIMBAIOT TPEOOBAHUS OTHOCUTEIILHO
MIOBEJICHUS JIFOACH 10 OTHOUICHHUIO K MpeMeTaM BHEIIHETO MHpa (B OOJIBIIMHCTBE
CllydaeB 3TO TpeOOBaHMSA K JOJDKHOMY MaTepUalbHOMY pPe3yJbTaTy MOBEICHUS
nrozeit). TakuM HOpMaM MPUCYIIU BCE MPU3HAKK HOPM MPABOBBIX: OHU HUCXOJST OT
rocy/lapcTBa; B HHX BBIP@XAETCS TOCYIapCTBEHHAs BOJS; HMX COONIOJCHUE
o0ecrieunBaeTcs  BO3MOXKHOCTBIO ~ TOCYJApCTBEHHOTO  MPUHYXKACHUS, OHH
OOBEKTHBUPYIOTCS B  CIEIUAIBHBIX HOPMATUBHBIX  aKTaX, H3AaBacMbIX
KOMIIETCHTHBIMH ~ TOCYJAapCTBEHHBIMH WU  OOIIECTBEHHBIMH (C  CaHKUUHU
rocyJapcTBa) OpraHaMu, T.e. HIMEIOT U CBOIO BHEUIHIOIO ()OPMY BBIPaXKECHUS; OHU
PETyJIUPYIOT O0ILECTBEHHbIE OTHOIIEHUSA. OTHAKO TEXHUKO-IOPUANYECKUE HOPMBI
o0nagaroT U coOcTBeHHOM cnenudukon. Tak, coaepkaHue TUCIO3UIMN TEXHUKO-
IOPUIMYECKON HOPMBI BBIPAYKAETCSI B HOPMATHUBHOM IPaBOBOM aKT€ C MOMOUIbIO
TEXHUYECKOTO TMpEANHCaHusA. B oTiaMuuMe OT WHBIX NPABOBBIX MPEANHCAHUN,
BBIPKEHHBIX MPEAJIOKCHUEM, IS TOAMMCAHUS TEXHUIECKUX MPEANMCAaHUN MOTYT
UCIIOJIb30BAaThC MaTeMAaTUYECKUE 3HAKd, (QOpMyJbl, TaOIuUIbl, Tpaduueckue

U300paKeHHUS.

Knaccudukanus TEXHUKO-IOPUIMYECKUX HOPM MPOBOJIUTCS MO Pa3IMYHBIM
KpuTepusM: 1) B 3aBUCUMOCTH OT TOrO, KaKM€ HENOCPEICTBEHHBIE LEIU OHHU
npecienyoT (HampaBiIeHHbIE HAa 3alIUTy YE€JIOBEKa U pEe3yJibTaTOB €ro Tpynaa, a
TaK)Xe OKpYy)Karoumed TpUpOAHOW Cpelbl OT BO3JEHUCTBHS PAa3IMYHBIX (PAKTOPOB,
au00 HampaBJeHHbIE HA YJIOBJIETBOPEHHE SKOHOMMYECKHX HHTEPECOB); 2) IO
(YHKIHMOHAJIBHOM pOJIM B MEXaHU3ME MPAaBOBOIO pEryaupoBaHus (oOume wiu
cHeluagbHble); 3) B 3aBUCUMOCTHM OT METO/a IPaBOBOIO PpEryJIMpOBaHUS,
HOPMAaTUBHYI0 ~ OCHOBY  KOTOPOTO  OHH  COCTaBJSIOT  (MMIIEpaTUBHBIC,
JUCIIO3UTUBHBIE U PEKOMEHJATeIbHbIC); 4) 10 (opMe BBIPAKEHUS MPEAITUCaAHUS
(oOs3pIBarOIME, 3aNPEIIAONINE W YIPABOMOYHMBAIONINE); 5) B 3aBUCUMOCTH OT
cnoco0a HW3JIOKEHUsl TNpeanucaHus (rpaMmaTHdeckue, rpaduueckue, HOPMbI-
TabMuIbl W HOPMBI-GOopMyIbl); 6) TO  IOpUAMYECKOW cuiie  (HOPMBI

MEXIYHAPOJHBIX JIOTOBOPOB; HOPMBI (helepaibHBIX 3aKOHOB; HOPMBI YKa30B
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[Ipe3unenTa; HOpMbI HOPMATUBHO-TIPAaBOBbIX akTOB IIpaBurenscrtBa PD; HOpMBI
MOJ3aKOHHBIX ~ HOPMATHMBHO-TIPAaBOBBIX  aKTOB  (helepalibHbIX  OpPraHoB
WCIIOJHUTEILHOM BJIACTH; HOPMBI HOPMATHBHO-TIPABOBBIX aKTOB OPraHOB
UCIIOJIHUTENILHON BJIACTH CyOBEKTOB (perepanuu; HOpMbl HOPMATHUBHO-TIPABOBBIX
aKTOB OPraHOB MECTHOTO CaMOYMPABJICHUS, HOPMBbI JIOKAJIbHBIX HMCTOYHHUKOB,

['OCTsr); 7) mo chepe aeicTBus (00IIETO ACHCTBUS U OTPAHUICHHOTO ICUCTBHS).

I'nasa 12. Ucrounuku (¢popma) npasa
1. ITonsiTue 1 BUABLI HCTOYHUKOB (popm) mpaBa

OnHuM K3 BaXXHEMIIMX MPU3HAKOB IPaBa KakK COLUUAIBHOTO PETYJIATOpA
NOBEJIEHUS SIBIsSIETCd €ro (opmaibHas ONpPEIEICHHOCTh, T.€. OOBEKTHUBHAs
BBIPQXEHHOCTh B KakoM-1ubo (opme. be3 BHeIIHEro 3akpersieHus: HEBO3MOXKHO
JI0OKa3aThb peaJbHOE CYUIECTBOBAHHWE IIpaBa, HEBO3MOXKHO TpeOOBATH €ro
HEYKOCHUTENBHOIO  COOJIOJEHUS  CyObeKTaMHM IpaBa M oOecreueHus
roCylapcTBEHHBIM NpHHykaeHneM. Kak BepHO orMeuaer npod. A.B. Benrepos!!’
«...B XX Beke Mno Kpureputo (opMbl TMpaBa MCUE3AET pa3HULA MEXKIY
€CTECTBEHHO-TIPABOBBIMU  IOJIOKEHUSIMH,  BBITEKAOIIMMH  H3  CaMmoro
CYILLIECTBOBAHMSI YEJIOBEKa (€ro OCHOBHBIMM IMpaBaMH U CBOOOJAMM), U APYTUMH
IPABOBBIMU MOJOXKEHUSIMH. POopMa CTAHOBUTCS €IMHOM JUIsl Bcex cdep mpasa -
OOBEKTUBUPOBAHHOE 3aKpEIJICHHE MOJIY4aroT BCE MpaBujia MOBEICHUS B aKkTax M
MHBIX UCTOYHHUKAX).

Ho nmnst Toro, 4TtoObl TpaBO BO3HUKIO U TMOJYYHJIO CBOE (OpMabHOE
3aKpemieHne, eMy OOBEKTUBHO MPEAUIECTBYIOT COOTBETCTBYIOIIME HCTOYHHKH,

18 nucan, 4TO UCTOYHUKU

nopoxparomue ero. Emé B XIX seke I'.®. llepmenesuyt
IpaBa — OTO CWIbI, TBOPSIIME IPABO; MATEPHUAJbI, ITOJIOKEHHBIE B OCHOBY
3aKOHOJATENbCTBA (KaK PUMCKOE TMpaBo); MNPEIUIECTBYIONIUE HCTOPUUYECKUE

[MaMATHUKHU, CPCACTBA IIO3HAHMA IIpaBa.

117 Benrepos A. Bb. Teopus rocyaapcTsa M npaga: yueOHuk. 16-e usj., crep. Mocksa. 2024. 415 c.
118 Ilepmenesuy I'.®. Obwas Teopus mpasa: YdueOHOe Nocobue IS CTYAEHTOB, aCIIMPaHTOB M NperojaBareneii
topun. Byzos. (ITo u3a. 1910-1912 rr.). B 2 1. Mocksa: FOpun. komemx MI'Y. 1995. 20 c.
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TpaagMIMOHHO TOHATHE MWCTOYHUKA IIpaBa pPACCMATPUBAETCS B TpeEX
aCIEeKTax: BBIACISAIOT UCTOYHHUKH MpaBa B MaTePUATBLHOM CMBbICIE (MaTepralbHbIE
YCIIOBHSI KU3HH OOIIECTBA, KOTOPhIE OOBEKTUBHO BBI3BIBAIOT HEOOXOIUMOCTh HX
IPaBOBOTO  PEryjJUpOBaHMs); B THOCEOJOTrMYecKOM wWin  (Guiaocodhckom
(MACOJIOrNYECKOM) CMBICTIE — T.€. COBOKYIMHOCTb WJIEH, MPEACTABICHUM, B3TJIsAI0B
YYEHBIX U MBICIUTENEH Ha MpaBo, MPABOCO3HAHME JIIOJICH, TpaBoOBasi KyJabTypa U
npaBoBasi JIOKTPUHA; B (POPMaJbHO-IOPUANYECKOM cMbicie (dhopmbl TpaBa —
3aKOHBI, JIOTOBOPBI, PEJIUTHO3HBIE TEKCTHI).

[IpoOnemMa cOOTHOIIEHUSI KATETOPHUIl «MCTOYHUK MpaBay U «popma mpaBar
OcTaeTcs aKkTyaJbHOW M HepaspenleHHOW B Hayke. Tak, Pampko T.H.!°, Yammmn
A H.° Menexun A.B.'?! 0603Ha9a0T MX Kak MCTOYHUKH ((PopMbl) mpaBa. B
oOpaTtHOM mopsiake (opma (MCTOYHUK) TpaBa HUX MPEJACTaBISA0T MapdyeHKo
M.H.122 TIpotacos B.H.1%, Hpanos A.A.'?*, Myxaes P.T.!?® Cnexyer nonumars,
YTO JAHHBIC TOHSTUS TECHO CBSI3aHbl JIPYT C JPYroOM, HO B CMBICJIOBOM U
(YHKIMOHATHFHOM 3HAYCHUU HE COBMAIAIOT.

dopma mpaBa e€CTh CIOCOO BbIpakeHUs (peHOMEHA MpaBa B OOBEKTUBHOMU
nenctButenbHoCcTH. IMeHHO dopma naeT ObiTHEe BceMy cyliemy U uaesm. Ecmu
(dbopma mpaBa MOKa3bIBAET 3aKPEIJICHUE U BBIPAKEHHUE COJIEPKAHUs TIpaBa BOBHE,
TO UCTOYHHUK IpaBa SBJISIETCS CAMUM MCXOJIHBIM Ha4yajoM €ro BO3HUKHOBeHUs. [lo
dbopme MpaBo — ATO MHUCHbMEHHBIC JOKYMEHTHI WM WHbIE BHEUTHUE MOJICTH, B
KOTOPBIX 3aKperuieHbl U COJEpKaTCs HOPMATUBHBIE Mpeanucanus. VcTtouHuk
mpaBa — 3TO TO, YTO OOYCIIaBIMBAET U JISKUT B OCHOBE MPABOBBIX HOPM, U OHO HE

TOJIBKO HAIIPAMYIO CBA3aHO C BOJICH 3aKOHOAATCIIA.

119 Pagero T.H. Teopus rocynapctsa u npapa: yaeOHUK s OakaixaBpoB. Mocksa: [Ipocmekt. 2015. 496 c.

120 Yamun A. H. Teopus rocyaapcTsa U papa: yueOHuK. 3-e u3j., nepepad. u gon. Mocksa: Dkemo. 2019. 512 c.
121 Menexun A. B. Teopus rocyaapctsa u npasa: yueOuuk. M.: Mapxker JIC. 2007. 640 c.

122 Mapuenko M. H. Teopus rocyaapcTsa u 1ipaBa:; y4eOHUK. 2-€ u3]l., nepepad. u nomn. Mocksa: [Ipocnekt: U3a-Bo
MocxkoBckoro yH-Ta. 2018. 636 c.

123 TIporacoe B.H. Teopus rocymapcTBa W mpaBa: yuyeOHHK M TIPaKTHKyM JUIs BY30B. 2-€ u3A. MockBa:
WznarensctBo FOpaiit. 2025. 368 c.

124 Wpanos A. A. Teopus rocyjapctsa M mpasa: ydeb. Mocobue Uil CTYJACHTOB By30B, 0OyYaloIUXCA MO
crieruanibHOCTH 021100 «HOpucnpyaeHnus»: s KypCcaHTOB M CIIylIateneil 00pa3oBaTeNbHBIX yupexaeHuit MB/I
Poccun ropunnueckoro npodwis / A. A. Msanos, B. I1. Banos; mox pen. B. I1. Mamnaxosa. Mocksa: FOHUTH.
2007. 303 c.

125 Myxaes, P.T. Teopus rocyaapcTBa M InpaBa: ydeOHuK ans By3o/ P.T.Myxaes. 3-e u3x., mepepab. u
norr. Mocksa: M3natensctBo FOpaiit. 2025. 555 c.
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Ecnu paccmaTpuBaTh UCTOYHUK IpaBa TOJbKO B (HOPMAIBbHO-IOPUIUYECKOM
CMBICIIe, TO OH OyJeT coBnaaarh ¢ Gopmoit mpasa. [lo cyTH, TOXKIECTBEHHOCTh
JAHHBIX TIOHATHH OyIeT NpPHCYTCTBOBATh B TEX CJydasx, Korja OHU o0a
paccMaTpUBaIOTCs Kak CIocOObl BEIPAKEHUS FOCYJapCTBEHHOM BOJIM, KaK CIIOCOOBI
YCTaHOBJICHHUSI TIPABOBBIX BEICHUM.

Hcropuueckn  CIOXKHUIOCH MHOXECTBO (opM (MCTOYHUKOB) TIpaBa:
paBOBbI€ OOBbIYAW, HOPMATHUBHO-TIPABOBBIE AKThI, JIOTOBOPHl C HOPMATHUBHBIM
COJIep’)KaHHeM, CyAeOHbIE W aIMUHHUCTPATUBHBIC MPEUEACHTHI, PEIUTHO3HBIC
TEKCTbI, MPAaBOBbIE JOKTPUHBI, HOPUAUYECKAS TMPAKTUKA, MPUHIMIBI IpaBa,
paBOCO3HaHUE U cyaeOHoe ycmoTpenue. Ha BpIOOp v nmpuU3HAHUE TOTO MIIM MHOTO
MCTOYHMKA IpaBa B KAauyeCTBE MPEOO0JIaaolIero B pa3HbIX MPABOBBIX CHCTEMAax
OKa3bIBAIOT BIJIMSIHUE MHOXECTBO (DAaKTOPOB: HMCTOPUYECKHE OCOOECHHOCTH
pPa3BUTHS TOCYJAPCTB, TEPPUTOPUATBHOE PACIOJI0KEHHE TOCYAapCTB U BHEIIHUE
CBSI3U, MTPABOBasi KyJIbTypa U MEHTAJIUTET, PEJIUTUsI, HAITMOHAIBHBIN COCTaB U JIp.

Ucropuueckn mepBoit ¢Gopmoii mpaBa (WIM HCTOYHHKOM TIpaBa B
(bhopMaTbHO-IOPUIUYECKOM CMBICIIE) SIBUWICS Npagosou o00viyau. ITO eCTh
CJIOKMBIIEECS TyTEM MHOTOKPAaTHOTO MPUMEHEHUS NPaBUJIO IOBEICHUS,
CaHKI[MOHUPOBAHHOE rocyaapcTBoM. He kaxkaplil 0ObIuaiil sIBJSETCS MPABOBBIM, a
TOJIBKO TOT, KOTOPBIM MOJIy4HJI 0JOOpEHUE roCy1apcTBa B BUJIE CCHUIIKM HAa HETO B
3aKOHOAATEIbCTRE.

['ocynapcTBEHHOE CaHKIIMOHUPOBAHME OOBIYAsi MPOUZBOAUTCS ABYMS
crioco0amu:

a) yTeM yKa3aHus Ha OOblYail B HOPMATHBHO-TIPABOBOM aKTe (OTCHUIKH K
00BIYar0);

0) ucrnosb30BaHNEM 00bIYasi B KAUECTBE HOPMATHUBHON OCHOBBI CyJI€OHOTO
pemenusi. Ecniu HopMa (mpaBuiio) oObluasi MOJHOCTHIO BOCIIPOU3BE/IEHA B TEKCTE
HOPMATHUBHO-TIPABOBOT'O aKTa MJIM MOJIOKEHA B OCHOBY CyZI€OHOTO MpELE/IeHTa, TO
KauecTBa CaMOCTOSITEIHHOTO HCTOYHUKA MTpaBa 00bIYail He 0OpeTaerT.

B poccuiickolt mpaBoBoOl cHCTEME POJib MTPABOBOr0 OObIYasi KaK MCTOYHUKA

IMpaBa HC3HAYUTCIIbHA, XOTA B JOPCBOJIOIMOHHOM IIPABC OH HIPaJl 3HAYUMYIO
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poib. Ct. 5 TK P® 3akpemnsier, 4To «0oObUaeM JI€JIOBOIO 00OpOTa MPU3HACTCS
CIIOXUBILIEECS W LIUPOKO  MPUMEHAEMOe B  Kakou-mmbo  obiactu
MPEANPUHUMATEIBCKON JAESITENIBHOCTH MPABUIIO MOBENCHHUS, HE MPETyCMOTPEHHOE
3aKOHOJIaTEJILCTBOM, HE3aBUCUMO OT TOTO, 3a()UKCUPOBAHO JIM OHO B KAaKOM-JIMOO
AokyMeHTe». Tak, o0bIyan AeI0BOr0 000pOTa UCOIB3YIOTCS P PETyIUPOBaHUU
nepuoioB moctaBku ToBapa (4. 1 cr. 508 'K P®), mpu BBIOOpE MOCTAaBIIUKOM
BUJla TPaHCIOPTa, MPHU BBHINOJHEHUU O053aTENbCTB MO IMOCTaBke ToBapa (4. 1
cT. 510 I'K P®). Ccpikn Ha IpUMEHEHUE MEXIYHAPOJHOIO OObIYas UMEIOTCS B
Koncyneckom ycraBe, Komekce toproBoro wmopemiaBanus (4. 1 cr. 138).
Cucrematusaiuio 1 ormyoJIMKOBaHHUE JIETOBBIX 00BIKHOBEHHUH B PD oCyiecTBIsAIOT
TOPTOBO-NPOMBIIICHHBIC MATATHI.

[IpaBoBbIE 00BIYAM HIMPOKO MCIOJIB3YIOTCS B COBPEMEHHBIX TMPABOBBIX
cucremax CIHA, Axnrmum, ®@PI', B mycynpMaHCcKoMm mpaBe. Bennko 3HaueHue
oObr4yasi B pa3BuBaroniuxcs crpaHax Azun, APpuku m Oxeanun. VcTouHMKOM
MEXIyHapoaHOro npaBa oObuail mpuszHan Konsenrueit OOH o mexmayHapoiHOM
KyIuIe-mpoaaxe ToBapos 1980 r.

IIpeyeoenm (praecedens — mpeANMIECTBYIOIIMIA) — 3TO €CTh PABOBOMU CITyuai,
KOTOPBIM MMENI MECTO B MPONUIOM U SIBJISIETCS MPUMEPOM JJISI aHAJOTUYHBIX
neiictuit B Hacrosmem.'?® B.H. Ilporacos!?’ nonmmaer mnox ropuouueckum
npeyedeHmom (CyneOHBIM WIM aJIMUHUCTPATUBHBIM) - pelIeHUE Cy/IeOHOTO WU
aIMUHUCTPATUBHOTO OpraHa, KOTOPO€ TMOCIYXHJI0 o00pa3loM (3TaJIOHOM,
MPUMEPOM) TIPH PACCMOTPEHUH TOJI0OHOTO (AHAJOTUYHOTO) Jelia W  CTajo
IOpUIMYECKMM TIpaBWIOM. boree MOoJHOE OmNpelaeseHue MPEeACTaBICHO Y
Panpko T.H.'?® «cyneGublii npeneaenT — 310 cyae0HOe pellleHHe BHICIIErO OPraHa
CylneOHOM BJIACTU MO KOHKPETHOMY JIeNy, BHIHECEHHOE B paMKaX OMNpe/IeIeHHOU
IOpPUIMYECKON TPOLEayphl, COJepKallee MPABOIOJIOKEHUE, OIMYOJIMKOBAHHOE B
obUIUAIBHBIX COOPHHMKAX W CiIyXKallee 00s3aTebHBIM NPaBUIOM TPUMEHEHUS

JJIA aHaJIOTN4YHBIX ACT B 6YI[YH_[€M)).

126 Menexun A. B. Teopus rocynapcTsa u rpasa: yue6uuk. M.: Mapker JIC. 2007. 640 c.

127 TIporacor B.H. Teopuss rocyaapcTsa M IpaBa: y4eOHMK M IIPaKTHKyM JUls By30B. 2-€¢ u31. Mocksa:
WznarensctBo FOpaiit. 2025. 368 c.

128 Paspko T.H. Teopus rocynapcTBa u npasa: ydeOHUK juis GakanaspoB. Mocksa: [Tpocnext. 2015. 496 c.
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BriensioT nBa Bua HOPUANYECKUX MPELEACHTOB: CY0eOHblll npeyedeHm —
TO HOPMATHBHOE IIOJIOXKCHHUE, NMPUHUMAaeMoe 3a oOpasell IMpH IOCICAYIOMEM
pPacCCMOTPEHUM aHAJOTUYHBIX JeN CyJaMd TOW K€ WM HWKECTOSIICH
MHCTaHIMN.*?® Aomunucmpamuenvili npeyedenm — 3TO pa3pellleHHe, NPHHATOE
aIMUHUCTPATUBHBIM OPTaHOM TI0 KOHKPETHOMY JENIy, KOTOPOE€ CTaHOBHUTCS

NpPaBUIOM M8 PACCMOTPEHMS MOJOOHBIX gaen B Oymymiem. 0

[Ipnsnanne
npereseHTa B KayecTBE HCTOYHHMKA IIpaBa IO3BOJISIET CYAY BBIIOJHSTH
IpaBOTBOpUECKWE (PYHKIMM B  HE3aBUCHUMOCTH OT TOTO, CYHIECTBYET
COOTBETCTBYIOIIIAs PABOBAsi HOPMa WJIH HET.

CyneObHOMY MpeleIeHTy MPUCYI PSAJT OTIIMYUTEIbHBIX MPU3HAKOB:

- CyJeOHBIN MIPENEIEHT CO3/1a€TCs TOJIHBKO BBICITUMU CYJ€OHBIMU OpTraHaMU;

- odopmieHHE CYIeOHOro MpeueAeHTa IPOUCXOAUT B OIpPEAeICHHON
IOPUANYECKON TTPOLENYPE;

- CyIeOHBIN TpeneeHT 00J1a1aeT MPU3HAKOM 0053aTEIbHOCTH UCIIOTHEHUS;

- CyIeOHBI MpeneAeHT MOJICKHUT O(UIIMATIBHOMY OIYyOJMKOBAaHUIO B
CHEeUaIbHbIX COOPHUKAX.

Ba)XxHBIM HCTOYHHMKOM TIpaBa CYJEOHBIM MpEIEECHT B HACTOSIIEE BPEeMs
ABJIIETCSI B CTpaHaX, B KOTOPBIX MOJYYHJIO PACIPOCTPAHEHHUE AHIJIO-CAKCOHCKOE
oomee npaBo (Anrmusi, CIIA, Kanana, ABcrpamus). Bo Bcex 3Tux crpaHax
myONMUKYIOTCSI Cy/IeOHBIE OTYETHI, U3 KOTOPHIX MOXKHO MOJIYYUTh WH(OPMAIUIO O
npereneHTax. C MOMONIIbIO MPEUEAEHTOB CYIbl OPUIMAIBHO 3aKPEIUISIOT YXKe
(dakTUYeCcKu CIOXKUBIIMECS B 0011ecTBe HOpMbI. Cy1l MOXKET CO3/1aBaTh MPELeIEHT
KaK B CIIy4ya€ OTCYTCTBHUSI COOTBETCTBYIOIIETO 3aKOHA, TAK M MPH €r0 HAIUYUU.
[IpenieneHTHl yCTaHABIMBAIOTCS HE BCEMHM CyAaMH, a TOJIbKO BBICIIUMU
CyJeOHBIMU MHCTAHIMAMU. B AHTIIMM K TaKUM MHCTaHIUSAM OTHOCATCS Bhicokwmii
Cyl, ATICIUIALIMOHHBIN CY/I, TTajiaTta JIOPJOB.

B cTpanax poMaHO-TepMaHCKOW MPaBOBOW CUCTEMBI CyAE€OHBIN MpeueaeHT

pacCMaTpuBaCTCA KakK HOHOHHHTCHBHBIﬁ HCTOYHHUK IIpaBa IIOCJIC HOPMATHUBHO-

129 TIpo6nems! Teopun mpasa u mpasopeanusanuy: yue6buuk / P. I'. Banues, M. B. Boponun, JI. H. TopuryHos [u
np.]; mox pexn. JI. T. bakynuna. - Mocksa: Craryt, 2017. 384 c.

130 Teopus rocynapctsa u npasa: yuebHuk / Poccuiickuii yHuBepcHTET JApy)Obl HApo10B, FOpUAMUECKUH HHCTUTYT;
nox pex. A.10.H., npod. A.A. Kinmaca. — M.: CratyT, 2019. — 512 c.
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npaBoOBBIX akToB. B psjge eBponelickux ctpan (Ppannus, [IBeinapus,
[lopryranus, T'epmanusi, Wramusi) npeneaeHTbl MOJYYWIM 3aKOHOAATEIbHOE
3aKpETUICHHE W MyOJIMKYIOTCS B CIIEUATBHBIX COOPHUKAX Cy/neOHOM mpakTuku. B
pOCCHIICKOI MPaBOBOI cUcTeME CyNEOHBIN MpereaeHT OPUIIHATbHO UCTOYHUKOM
rpaBa HE Npu3HaH. XOTs, KaKk OTMEYAeTCsl B JINTEPAType, TCHICHIUS K TaKOMY
MPU3HAHUIO UMEETCHL.

Kak uctounuk (opma) mnpaBa Hopmamushwlii 002080p — €CTh JIBYX- WU
MHOTOCTOPOHHEE  COTJIAIICHWE,  3aKIIOYEHHOE  MEXIY  PaBHOIPABHBIMU

cyObeKTaMM TpaBa, cojepiKalee HOpMbl mpasa.ld

JloroBop ¢ HOpPMaTHBHBIM
COJIep)KaHUEM JEMCTBYeT HEMOCPEACTBEHHO, 00s3aTelneH [Uisl YYaCTHHUKOB
COTJIAIICHMS, MOXKET OBITh MOAKPEIUIEH MepaMH MNpUHYKJeHUA. OH HE MOXKET
[IPOTUBOPEYUTH JICUCTBYIOIIEMY 3aKOHOJATEIbCTBY, a MPU3BaH JOIOJHATh H
KOHKPETU3UPOBATh UX.

OpHako HY)KHO OTJIMYaTh JOTOBOP KAk HMCTOYHHUK IpaBa (HOPMAaTHBHBIM
JIOTOBOP) OT NIPABOBOrO JIOIOBOpAa KAK WHIAMBUIYAIBHOIO FOPHIMYECKOIO AaKTa
(HanpuMep, JOTOBOP KYIUIM-TIPOAAXH B TIPaXJIAHCKOM TIIpaBe), KOTOPbIN
YCTaHABJIMBAET HE IOPUAUYECKUE IIPABUJIA, & KOHKPETHBIE IOPUANYECKHUE IIPaBa U
003aHHOCTH KOHKPETHBIX CyOBbeKTOB. HoOpMaTHBHO-TIPaBOBBIM  JOTOBOPOM
BBICTYMAET COrJallleHHe CYOBEKTOB MpaBa, KOTOPOE COJEPKUT HOBBIE HOPHIU-
YECKHE IpaBuUIa.

HopMmatuBHBIE [OTOBOpPBI NOAPA3IAEIAIOTCS HA JBAa BHAA: JIOTOBOPHI O
KOMIIETEHIIMM (O pasrpaHUYEeHHM IPEAMETOB BEACHUS M IOJTHOMOYMN MEXIY
denepanbHBIMU OpraHaMd BJIACTH U OpraHaMH TOCYJApCTBEHHOH BIAcTH
cyOBeKTOB (peiepaluu; KOJJIEKTUBHbBIE JOTOBOPHI) U IOTOBOPBI O B3aUMOIEUCTBUH
(MeXIyHapoJIHBIE JOTOBOPHI IO BOMPOCAM MOJUTUYECKOTO, SKOHOMHYECKOTO
COTPYAHUYECTBA; YUPEAUTEIbHBIE JOTOBOPBL, HOPMOYCTAHABIMBAOIIUE IOTOBOPHI

0 0oprOe ¢ TeppopuU3MOM, O MPOTUBOJCUCTBUU IKCTPEMHUCTKON ACATEILHOCTH U

ap.).

131 Mary3zos, H. Y. Teopus rocyaapcrsa u npasa: yuebuuk / H. Y. Matysos, A. B. Manbko. 5-¢ usja. - Mocksa:
Wznparensckuii nom «Jlemo» PAHXul'C. 2022. 528 c.
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HauGonbiiee 3HaueHue [OrOBOP Kak MCTOYHUK I[paBa MMeEET IS
MEXIYHAPOJAHOTO M KOHCTUTYIIMOHHOTO TIpaBa, C pPa3BUTHUEM PBIHOYHBIX OT-
HOILIEHUH MOJTyYaeT pacupocTpaHeHHe B cpepe TpakIaHCKOTO U TPYI0BOTO MpaBa.

Kaxk ncrounuk (popma) npaBa penucuoszuvle mexkcmol MPECTABISIOT CO00M
CBOJI PEJIMTHO3HBIX TIPABUII, KOTOPHIE TOCYJAPCTBO CAaHKIIMOHUPYET U MPUIAET UM
o0si3aTenbHYl0  cuily. Takoe  3akpelyieHHe MPOUCXOAUT B IIPOIECCe
B3aMMOJICUCTBHUSI CBETCKOW W JYXOBHOM BiacTH, (POpMUPYETCS HCTOPUUECKH
JUTUTEIIEHO. XapaKTEPHBIM SIBIISICTCS MPHUHIUI, YTO MPUHUMAEMble HOPMAaTHBHO-
MPaBOBBIE AKTHI HE MOTYT IPOTUBOPEUUTH PEITUTUO3HBIM TEKCTAM.

B nacrosimiee BpeMs pelMruo3HbIE TEKCThl COXPAHWIA CBOE IOPUIUYECKOE
3HAYCHHE B TAaKUX MPABOBBIX CHUCTEMaX, KakK:

- mycyinbmanckoe mnpaBo (Kopan, CyHHa, uIKMa, KHSC) B CTpaHax
Caynosckoit Apasuu, [lakucrane, Upane, Upake u 1p.;

- UHAYCCKOE TIpaBo (Be bl U nxapmaiactpsl) B Muauu, Cunramnype, bupwme;

- nyzeiickoe npaso B M3pawe (Topa);

- KaHOHMYECKoe MpaBo BaTukaHa.

IIpasosas ooxkmpuna kax UCTOYHUK (Popma) mpaBa — 3TO COBOKYITHOCTb
uiaeii W  BBICKa3bIBaHWW HaWbOOJee aBTOPUTETHBIX  IPABOBEIOB-yUYCHBIX,
W3JIO)KCHHBIX UMH B HAYYHBIX TPYJax, MPU3HABAEMBIX TOCYAApPCTBOM B Ka4eCTBE
(GOpMBEI ¥ MCTOYHMKA IIpaBa HPH PaspelIcHUH HOPHAMYECKUX cropos.'3? Pambpko
T.H.'¥  packpbiBaeT mNpaBOBYyI0 IOKTPMHY, KaK «COBOKYIIHOCTb Ul U
BBICKA3bIBaHUI HamOOJee aBTOPUTETHBIX YUYCHBIX-IOPUCTOB, MU3JIOKEHHBIX UMH B
HAy4YHBIX TpaKTaTax, KOTOpPbIE BCJIEJICTBUE MPHU3HAHUA UX TOCYAapCTBOM U €ro
opraHamMu MOTYT OBITh UCIIOJIb30BaHbI B PEIIICHUH TIPABOBBIX BOTIPOCOBY.

CymiecTBeHHOE 3HAUEHUE MPaBOBasi JOKTPUHA MMeNa i mpaBa J[peBHero
Puma, rae W3BECTHBIM PHUMCKHM OPHUCTaM TIPEIOCTaBISAIOCH TIPABO JIaBaTh
pasbiICHEHMS, oOOs3aTeNbHBIC I CyAOoB. B HacTosmee BpeMs ITOKTpPHHA

MPU3HAETCS MCTOYHUKOM B MYCYJIBMAHCKOM IpaBe (HMIKMa), aHIJIO-CAKCOHCKOW

132 Teopus rocynapcTsa u npasa: yueOHuK / Poccuiickuii yHUBEPCHUTET Ipy*kObl HAPOOB, IOpUaMIECKnii HHCTHTYT;

nmoJ pen. a.o.H., mpod. A.A. Kimmmaca. — M.: Craryt, 2019. — 512 c.
133 Panpko T.H. Teopus rocynapcrsa u npasa: yueOHUK 1 6akanaBpoB. Mocksa: ITpocnexr. 2015. 496 c.
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NpaBoBON cucteme. B cTpaHax KOHTMHEHTAJIbHOI'O IpaBa IpaBoBas JOKTPUHA
yale NMPU3HAETCS B KayecTBE CyOCHAMApHOrO MCTOYHHMKA IpaBa. ['paxmaHckoe
3akoHojarenscTBO IIBeiapun, @paHuuu JOMyCKaeT B ciaydae npoOesna B MpaBe
CChLIAThCSI HA MHEHHUS M3BECTHBIX CHELUAINCTOB B JaHHON cdepe. B Poccun
IpaBOBasi JOKTPUHA B KauecTBE POpPMBI (ICTOYHHKA) ITPaBa HE UCIIOJIb3YETCS.

Ilpunyunsr npasa ¥ak WCTOYHUK (Popma) TMpaBa WCIOJIB3YIOTCS B
OOJIBIIMHCTBE TPABOBBIX CUCTEM COBpPEMEHHOCTH. [IpaBOBbIE NMPUHLMIIBI — 3TO
WCXOJIHbIE Hayalla, YyHUBEpPCAJbHbIC [PABOBBIE UJAEH, 3aKPEIUICHHbIE B
sakoHomarenbeTse. '3 OHM Kak MCTOYHMK IIpaBa HPEAINIECTBYIOT HOPMaM IIpaBa,
BBICTYNAIOT UX cBoeoOpa3HbIM (yHaameHnToM. OO0nanalT yCTOMYMBOCTBIO U
CTaOMJILHOCTBIO, BIUSIIOT Ha BCIO cucTeMy mpaBa B 1ieiom. Kak ormeuaer XK.-JI.
Bepxens!®, «opumudeckue mpaBuiga MOTYT OBITH C(OPMYIMPOBAHBI U MOTYT
Pa3BUBATHCA TOJIBKO C OTJIAJIKOW Ha OOIIME TPUHIIUIIBI IPABay.

B poccuiickom 3akonHomarensctBe B cT. 6 I'K PO wumeercs
HEIIOCPEJICTBEHHOE YKa3aHWE Ha NPHUMEHEHUE NIPUHIUIOB IpaBa. Tak, npu
OTCYTCTBUM HOPMBI IIpaBa, HOPMATHBHOIO JOTOBOpa WM OOBbIYAsl JI€IOBOrO
0o00OpoTa MpHUMEHSIETCS aHaJOrMs IpaBa, T.e. MpaBa U OOS3aHHOCTH CTOPOH
ONMpENENsIoTCd  HMCXOAS M3 OOMMX Hayadl MW CMbICJIA  TPa)XJIaHCKOTO
3aKOHOJIaTEIbCTBA, TpeOOBaHMI 10OPOCOBECTHOCTH, Pa3yMHOCTH u
cipaBeyuBoctd. [lomo6Has Hopma nmeet mecto u B cT. 1 I'TIK PO.

Baxxnoe wmecTto B cucTeMe HUCTOYHUKOB ((opMm) mpaBa 3aHUMAaET
HOPMAmMueHO-nNpagosol axm. JIns CTpaH KOHTMHEHTAJIbHOW IMPABOBOM CHCTEMBI
WIN CHCTEMBI «IIMCAHHOTO», MO3UTUBHOIO IpaBa OH SBJSETCS OCHOBHBIM U
perjiaMeHTUpyeT OOJBIIMHCTBO OOILECTBEHHBIX OTHOILIECHUW, MONAJAIoIUX B
cdepy nencTBUs Mpasa.

bonee nopoOHO HOPMATUBHO-TIPABOBOM aKT KaK MCTOYHUK ((opma mpana)

OyJleT pacCMOTpPEH B clieytoleM maparpade.

134 Mary3sos, H. U. Teopus rocynapcrsa u npasa: yue6nuk / H. M. Mary3os, A. B. Manbko. 5-e uzf. - Mocksa:
Wzparensckuii nom «Jlemo» PAHXul'C. 2022. 528 c.
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2. HopMaTHBHO-IPABOBOI AKT: MOHATHE, IPU3HAKH

Hopmamueno-npasoeoui akm — 3T0 0QUIUANBHBIN JOKYMEHT, W3/1aBaeMbIii
CHEIUAIbHO YIOJIHOMOYEHHBIMH Ha 3TO TOCYJapCTBEHHBIMU OpraHaMH WM
JOJKHOCTHBIMU JIMIIAMH, YCTAHABIIMBAIOIINN, MU3MEHSIOIUN WA OTMEHSIOMINN
IPAaBOBBIE HOPMBI, HOCSIIMIA 0OIIE00sA3aTeNbHBIA HEMePCOHUPUIIMPOBAHHBIN
XapakTep U 00ecIeurBaeMbIil TOCyJapCTBEHHBIM NIPUHY)AcHUeM. Panpko T.H. 1%
OTHOCHT HOPMATHUBHO-TIPABOBOM aKT K Hauboyiee COBEPUICHHOMY HCTOYHUKY
mpaBa M ONpENeNsieT ero Kak «o(pUIMaibHbIi JOKYMEHT KOMIETEHTHOIO OpraHa
BJIACTH, HAIIPABJICHHBIA HAa YCTAHOBJICHHE HOBBIX, U3MEHEHUE JCHCTBYIOIINX HIIU
OTMEHY YCTapeBIIUX MPABOBBIX HOPM.

Takum o00pa3oM, HOPMATHBHO-TIPAaBOBOM aKT oO0JazaeT CIeayOUMMU
pU3HAKaAMU:

a) COJIEPXKUT HOPMY TIpaBa;

0) npeacTaBiIsieT co00i 0(UIIMATEHBIN MUCHMEHHBIN aKT-I0KYMEHT;

B) SBISIETCA PE3YJNbTATOM OCOOOM IPAaBOTBOPUECKOW JEATEIBbHOCTH
rocyaapcTna (JOJKHOCTHBIX JIUIT);

I) HOCUT 00I1e00s3aTeIbHbIN, HENePCOHU(UIIMPOBAHHBIN  XapakTep,
paccunTaH Ha MOCTOSIHHOE TUOO JITUTENBHOE IeHCTBUE;

) uMeeT OcOObIi TPOUEAYPHBIM TMOPSAOK TOATOTOBKH, MPUHSATHA,
OIMyOJIMKOBAHUS M BCTYIUICHHS B CUTTY;

€) HalpaBJieH Ha pEryJMpoOBaHHE HaAMOOJee 3HAYMMBIX OOIIECTBEHHBIX
OTHOILIEHUH, MOTYYUBIINX MacCOBOE PacpOCTPAHEHUE.

HopMatuBHO-IpaBOBOI  aKT MOXXET NPHUHUMATHCA  TakkKe IyTeM
pepepeHayMa WIM B TMOPAIKE JEJIETHMPOBAHHOIO 3aKOHOJATENIbCTBA, HO C
y4acTHUEM TOCYapPCTBA U BHIPAKCHUEM €TI0 BOJIH.

HopMaTuBHO-TIpaBOBBIC aKThI CJIEAYET OTINYATH OT APYrod pasHOBUIHOCTHU
MPABOBBIX AaKTOB - WHIWBHIYAIbHBIX IOPHIWYECKHX, a TJIABHOE - OT aKTOB

npuMeHeHus1 npaBa. Mx oObeauHseT oOmias ropuaudeckas Opupoja, U Te, U

136 Pasiko T.H. Teopus rocyapcTsa u npasa: yueOHuK juis 6akanaspos. Mocksa: ITpocnekt. 2015. 496 c.
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ApyTHE COAEp)KAT TIOCYAAapCTBEHHO-BJIACTHBIE MPEANMCAHUA U SBISAIOTCA
IPaBOBbIMHU. Y aKTOB NMPUMEHEHHS 3TU NPEANUCAHMS MMEIOT MHAUBUAYAJIbHBII,
KOHKPETHBIH (M0 CyOBEKTaM U COJIEPKAHMIO) XapaKTep, U OHU HE COAEPKAT HOPMY
IpaBa, a JINIIb OJHOKPATHO MPUMEHSIIOT MPABOBBIE MPEANNUCAHUSI K KOHKPETHOMY
CyOBEKTY.

K nmocTtomHCTBaM HOPMATHBHO-IIPABOBOTO AKTa OTHOCHUTCS: CHUCTEMHOCTb,
HENEPCOHU(PUIIMPOBAHHBIA XapakTep, 4eTkas (opMa BHEUIHETO BbIPAKEHUS,
MUHHUMAJIBHBIN KPYT CyOBEKTOB IPAaBOTBOPUYECTBA, OOJEE ONEPAaTUBHOE MPABOBOE
pEryJIMpOBaHME M pPEArupoBaHUE HA IPaBOBblE NOTPEOHOCTH OOIIECTBA.
HenocrarkamMy BBICTYNAKOT: CTEPEOTUIIHOCTH IIOBEJIECHUS, BBICOKAs CTEIEHb
a0CTPaKTHOCTH, IJUTENbHBIA NEPHOJ TMPUHATHAS U COIVIACOBAHMS, OTCTAIOT OT
JMHAMHM3Ma caMOM OOIIECTBEHHOM JKU3HHU.

HOpMaTI/IBHO-HpaBOBBIG AKThI JCIATCA Ha 3aKOHBI U ITOA3aKOHHBIC aKThI.

3. IlonsiTHe, NPU3HAKHA U BUbI 3AaKOHOB

BepxoBeHCTBOM cpelid BCeX HOPMATUBHO-TIPABOBBIX aKTOB 00JIa/1aeT 3aKOH.
3axon — 3TO HOPMATHBHO-TIPABOBOM aKT, OO0JaNarONIMi BBICHICH HOPUIUYECKON
CUJION, TIPUHUMAEMbIi B OCOOOM TIOPSAKE BBICIIMM 3aKOHOJATEILHBIM,
MPEJCTABUTEILHBIM OpPraHOM BJIACTH WJIM HApoJOM IO Hauboyiee BaKHBIM
BOIIPOCAM OOLIECTBEHHOTrO pa3BuTus. s’

3aKoH 001aiaeT caeAyOIUMH MPU3HAKAMU:

a) TPUHUMAETCS BBICHIUMHU 3aKOHOJATEIbHBIMHU (TIPEICTABUTEIHLHBIMHU)
opraHamMu TOCyJapCTBEHHOMW BJIACTH WM B MOPsAKE pedepeHayMa HapoIoM;

0) eMy mpucylla BbICHIAs IOpUJMYECKass Cujla U  BEPXOBEHCTBO
OTHOCHUTEIIBHO JAPYTMX UCTOYHHUKOB MIPaBa;

B) MPUHUMAETCS, W3MEHSETCS M JOIMOJHAECTCS B OCOOOM MpOIEAypHOM

IMopsAaKe (I/I3MCHCHI/I$I H JOITIOJIHCHUS B 3aKOH BHOCATCS TOJIBKO 33KOHOM);

T') peryjaupyeTr HauOoJiee BaKHbIE OOIIECTBEHHBIC OTHOIIICHHUS,

137 Teopus rocynapctsa u npasa: yue6Huk / Poccuiickuil yHuBepcuTeT Apy:x0bl Hapo10B, FOpuIMuecKuii HHCTUTYT;
noJ pen. A.10.H., mpod. A.A. Kiumaca. — M.: Craryr, 2019. — 512 c.
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n) o0s3arenieH IS UCIOJHEHWS, MOJKPEIUIEH TOCyAapCTBEHHBIM
NPUHYKJECHUEM;

€) UMEET MUChbMEHHYIO ()OPMY C COOTBETCTBYIOIIUMH PEKBU3UTAMH,

) JIOJDKEH OTPaXKaTh BOJIIO U MHTEPECHI 00IIECTBA B 1IETIOM;

3) MCKJIIOYUTEIBHO HOPMATHUBEH (COIEPKHUT TOJIBKO HOPMBI IpaBa, B
OTJIMYKE OT JPYTUX HOPMATHUBHO-IPABOBBIX AaKTOB, KOTOpPHIE MOTYT HUMETh U
WHIMBUTyaJIbHO-BJIACTHBIC MPEAITUCAHUS).

3aKOHBI, B CBOIO OYEPE/b, NCIATCA HA KOHCMUMYYUOHHbIE, OP2AHUYECKUE U
oovlunble. K 4ncimy KOHCTUTYIIMOHHBIX OTHOCSTCS:

a) Koncmumyyus Poccuiickoit deneparuu (MM OCHOBHOW 3aKOH CTpPaHBbI);

0) 3axonwvr (OK3) o nonpasxax 6 Koncmumyyuro Poccuiickoit denepanun
(manpumep, u3MeHeHue ctateil rinaB 3-8 mpousBogutTcs npunsTHEeM DK3 o
BHECEHHH TOMPABOK U JAONONHEHH B KOHCTUTYLIHIO);

B) @Dedepanvhble KOHCMUMYYyuoHuuvle 3aKkouvl (PK3) — perimaMeHTHPYIOT
OCHOBOIIOJIArarole BOIPOCH TOCYAAPCTBEHHOIO CTPOsl, OOLIECTBA U JIMYHOCTH,
UMEIOT 0co0yI0 mpouenypy npunsatus (Hanpumep, «O pedepenayme Poccuiickoit
Oeneparun» ot 28.06.2004 1. Ne 5-OK3; «O cymax oOmer HOPUCAUKINN B
Poccuiickoit @eneparumn» ot 07.02.2011 1. No 1-OK3).

B Koncturynuun P® 1993 r. npegyCMOTpEHO WU3IaHUE CIEIYIOIINX
KOHCTHTYLIMOHHBIX 3aKOHOB - 0 IIpaButenscree PO o Koncturynmonnom Cyne
P®O[®] um ngp. KOHCTUTYUMOHHBIE 3aKOHBI MMEIOT 0O0Jiee CIOKHYIO, YeM
OOBIKHOBEHHBIE 3aKOHBI, Tmporeaypy npuHsatus. B P® Ha mnpuHATHIM
KOHCTUTYITMOHHBIN 3aKOH HE MOXET ObITh HanoxkeHo BeTo [Ipe3unenra.

OOBIKHOBEHHBIE 3aKOHBI MOAPA3IAEISIOTCA Ha Koduguxayuonnvle (OCHOBBI
3aKOHOJaTenbCTBa, oTpacieBbie Komekcsl — YK PO, 'K PO, VIIK PO, I'TIK PO,
AIIK PO, KoAIl P® u np.) u mexkywue (temarndeckue eaepaibHbIe 3aKOHbI).

138 @enepasnbHBIl  KOHCTUTYLMOHHBIN 3akoH or 06.11.2020 Ne 4-®K3 «O IIpasutensctBe Poccuiickoil

Deneparumy. C3 PO. 2020. Ne 45. Ct. 7061.
139 denepanbHbIii KOHCTUTYLIMOHHBIN 3aK0H oT 21.07.1994 Ne 1-®K3 «O Koncturyuuonnom Cyne Poccwuiickoit
Deneparumy. C3 PO. 1994. Ne 13. Cr. 1447.
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CaMocCTOATENbHBIN XapaKTep HOCAT 3aKOHBI O paTU(UKALMK U JIEHOHCALUU
MEXIyHApOIHBIX JJOTOBOPOB U PEKOMEHIaTENIbHBIE (MO/IEIBHBIE) 3aKOHBI.

B ¢denepatuBHOM rocymapcTBe 3aKOHBI pa3lesSlOT Ha @hedepanvHble
(oOmedenepanbubie) U 3akoHbl CYObekmos Pedepayuu. K duciay mocieTHUx
OTHOCATCS: YCTaBbl (KOHCTUTYIIMH) KpaeB, o01acTeil, ropofoB ¢eaepaabHOTO
3HaYeHUs,, aBTOHOMHOM 00JacTH, aBTOHOMHBIX OKPYTOB (pecnmyOiuK); 3aKOHbBI
cyobexToB P®; pernonanbhble oTpacieBble Kogekcbl. CyobekTsl PO npuHuMaroT
CBOM 3aKOHBl IO IpeAMETaM COBMECTHOro BeaeHuss ¢ PD (4. 2 cr. 76
Koncturynuu P®) u no Bonmpocam, OTHOCAIIUMCS K UX COOCTBEHHOMY BEJICHUIO.
B coBpemeHHBIX (enepaTUBHBIX TOCyJapcTBax IMpeoOsiagaeT MpUHLUI
BEPXOBEHCTBA (heIepaIbHOTO 3aKOHA HaJl 3aKOHAMU CyOBEKTOB (peepanuu.

[Io cyOBexkTaM NpaBOTBOPYECTBA 3aKOHBI ACNATCS HA 3aKOHBI, MPUHSATHIC
HApoAOM Ha pedepeHayMe ¢ 3aKOHBI, MPHUHITHIE MPEACTABUTEIHHBIM
(3aKOHOJATENBHBIM) OPTaHOM BJIACTH B paMKax 3aKOHOTBOPUYECKOTO MpoIiecca.

[To BpeMeHu nelCTBUS 3aKOHBI MOTYT OBITh MOCTOSSHHBIMHU U BPEMEHHBIMH.
[Io xapaktepy - TEKYIIMMH U 4Ype3BbIYAHBIMU (CBS3aHBI C TMPUPOIHBIMH,

OKOJOI'M4YCCKMMH, COIINAaJIbHBIMH U MHBIMU t'Ip63BBI‘-IaI\/'IHInIMI/I O6CTO$IT€J'ILCTB&MI/I).

4. IlonsiTe ¥ BUABI MO3AKOHHBIX HOPMATUBHBIX NMPABOBBHIX AKTOB
Iloo3axonnbwlil HOPpMAMUBHO-NPABOBOLU AKM - ITO TAKOW BHJ HOPMATHBHO-
MPaBOBOT0 JIOKYMEHTA, KOTOPBIM M3Aa€TCs MOJTHOMOYHBIM OPTaHOM Ha OCHOBE U

BO UCIIOJHEHHE 3aKoHa.l*?

[IosToMy TJaBHBIM MPU3HAKOM MOJ3aKOHHOTO
HOPMATHBHO-TIPABOBOTO aKTa JIOJDKHA OBITh €r0 HEMOCPEACTBEHHAsT CBSI3b C
OCHOBHBIM 3aKOHOM, HEe IpoTuBopeune emy. K oOumM npusHakam moi3aKOHHOTO
HOPMAaTHUBHO-TIPABOBOT'0 aKTa OTHOCATCS:

a) OCHOBBIBA€TCS Ha 3aKOHE (3aKOH — OCHOBHOM WCTOYHUK IIpaBa,

MO3aKOHHBIN aKT — TPOU3BOIHBIN);

0) He JOJKEH POTUBOPEUUTD 3aKOHY (COIEepKATEIbHAS 3aBUCHUMOCTb);

140 Teopus rocynapctsa u npasa: yuebHuk / Poccuiickuii yHuBepcHTET Apy)Obl HApo10B, FOpUAMUeCKUi HHCTUTYT;
noJ pen. A.10.H., mpod. A.A. Kiumaca. — M.: Craryr, 2019. — 512 c.
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B) YIPOIICHHbIA TMOPSAJOK NPUHSITHS, ONYyOJUKOBAHMS U BBEICHUS B
JICUCTBUE;

T') HOCUT 0oJiee OTIepaTUBHBIN, TUHAMUYHBIA XapaKkTep, ObICTpee, YeM 3aKOH,
pearupyeT Ha U3BMEHEHHs OOIIECTBEHHOM KU3HU;

1) B OTJIMYHE OT 3aKOHOB UMEET 0oJiee y3Koe (BUI0OBOE) 3HAUCHHE,

€) HepapXUIHOCTh (BEpTUKATbHAS CyOOpINHAIINS );

) Yalle U3/1al0TCsl UCTIOTHUTENbHBIMUA OpTraHaMU BIIACTH.

B Poccuiickonn ®epepanuu  MOA3aKOHHBIMA ~ HOPMAaTHUBHO-IIPABOBBIMHU
aKTaMu SIBJISTFOTCS (110 UEepapXHM):

a) Vka3zvl [lpesudenma P® HOPMATUBHOTO COJIEpKAHUS;

0) Hopmamuenvle akmul [Ipasumenvcmea P® (nocmanosnenus),

B) HOpMamMugHvle aKmvl YEeHMPAIbHbIX OP2AHO8 UCHOIHUMENbHOU 61acmu
(mpuKa3bl, MOJOKEHUS, YCTaBbl (peJiepalbHbIX MUHUCTEPCTB, TOCYAapCTBEHHBIX
KOMHTETOB U BEJIOMCTB, CITYK0, areHTCTB);

r) nocmanosnenus naiam Peodepanvrozo Coopanus PD 1o onpeneneHHbIM
BOIIPOCAM;

1) HOPMAMUBHbIE AKMbL OP2AHO8 MECIHO20 CAMOYNPABIEHUS.

Ha ypoBHe cyObekToB P®d — aKkThl HCMOJHUTENBbHBIX OPraHOB BJIACTH
cyObekToB P®, kpaeB, obnacTell, aBTOHOMHON 00J1aCTH, aBTOHOMHBIX OKpPYTOB,
ropojioB (heepasbHOr0 3HAYCHUS, aKThl OPTraHOB MECTHOTO CaMOYIIPaBIICHUS.

Oco0oif Pa3HOBUIHOCTHIO TMOJA3aKOHHBIX HOPMAaTHBHO-NPABOBBIX aKTOB
MOXHO CUUTaTh JIOKaJbHbIE HOPMATHMBHBIE aKThl (YCTaBbl, TMOJOXKEHHUS U Ip.),
JEUCTBYIOIIME TOJIBKO B MpEJeNax ONPEAEICHHOTO MPEANpPUSITUS, YUPEKICHUS,
OpraHu3alyu.

[To hopme moa3akOHHBIE HOPMATHUBHO-TIPABOBBIC AKTHI JACNATCS HA — YKAa3bl,

IMOCTAaHOBJICHU, PCHICHHS, PCTJIAMCHTEI, IIPHUKa3bl, MHCTPYKIOUH U AP.

S. IIpexeJibl 1eCTBUSA HOPMATHBHBIX NPABOBBHIX AKTOB BO BpEeMEHH, B

NMPOCTPAHCTBE U MO KPYry Juu. IlpaBoBbie UMMYyHHTETbI
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eticmeue 60  @pemenu  OIpPENENSACTCS]  MOMEHTAMM  BCTYILJICHUS
HOPMAaTUBHOTO IIPAaBOBOI'O aKTa B CUJIY M YTPAThl UM IOPUINYECKON CHIIBI.

HopMaTtuBHO-TIpaBOBBIE aKThI MOT'YT 8CHYNAMb 8 CUTLY.

a) C MOMEHTAa IPUHATHUS;

0) c MOMEHTa OIyOJIMKOBAHUS;

B) CO BpPEMEHM, YKa3aHHOTO B CaMOM HOPMAaTUBHOM aKT€ WJIH B
CHELMAIbHOM aKT€ O BBEJICHUU €ro B JCHCTBUE (TAaKUM BPEMEHEM MOKET OBITh
MOMEHT OITyOJIMKOBaHUS);

I) IO HUCTEYEHWU HOPMATHBHO YCTAHOBJIIEHHOTO CpoKa €O JHS MX
onyOJIMKOBaHUS,

1) C TIOSIBJICHWEM YCJIOBH, Ha KOTOPBIE OBLT paCCUMTaH aKT.

Ympama opuouueckou cunvl WA TMpeKpallieHue IEeHCTBUS HOPMATHUBHOTO
aKTa MPOMCXOAUT BCJIE/ICTBHUE:

a) UCTEYCHUS CPOKa, 3apaHee YCTAaHOBIEHHOTO B CAMOM HOPMAaTHBHOM aKTe;

0) npsMoil opUIMATBEHOW OTMEHBI JIEHCTBYIOIIETO HOPMATUBHO-IIPABOBOTO
aKTa;

B) 3aMEHbl OJHOTO HOPMAaTHBHO-IIPABOBOI'O aKTa JIPYTUM  aKTOM,
YCTaHaBIIMBAIOIIMM HOBBIC TIPABHJIA PETYTUPOBAHUS TOU KE COIUATBHOMN Cephl.

[To obmemMy mnpaBuily 3aKOH 0Opamuol Cuivl He umeem, TO €CTb OH HE
pacnpocTpaHsieTcsl Ha MPaBOOTHOIICHHUS, BO3HUKILIUE J0 €r0 BCTYIUICHUS B CHITY.
Ha mpaktuke 3TO 03HayaeT, HapUMep, YTO CyA Jdake BO BpeMsl JEHCTBUS HOBOTO
3aKOHa OyJeT pemarb A0 B COOTBETCTBUUM C MPEKHUM 3aKOHOM, €Cliu
MMYILECTBEHHBIN CIIOP BO3HUK J0 BCTYIJICHUS B CHJTy HOBOTO 3aKOHA.

HckmoueHneM MOKET SBIATHCA PETPOCNEKTHBHAs WM OOpaTHas cuja
3aKOHa — 3TO pacnpoCTpaHEHHE NEHCTBUS 3aKOHA HAa OOLIECCTBEHHBIE OTHOILICHUS,
BO3HUKIIIKME JO €ro NPHUHATHUSA WM BCTYIUICHHS B IOPHIMYECKYIO CHIy. Takoe
WCKITIOYCHNE BO3MOXHO €CIIH:

a) IMEeeTCsl yKa3aHUE Ha 3TO B CAMOM aKTe;

0) 3aKOH yCTpaHsET WK CMATYAET YTOJOBHYIO U aIMUHUCTPATUBHYIO OTBET-

CTBCHHOCTbD.
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B nopsinke uckiitoueHus MOKeT ObITh MPUMEHEH TAKXKE elIe OJWH MPUHIIUI
JICWCTBUSI HOPMATUBHO-IIPABOBOIO aKTa BO BPEMEHHU - «IIEPEKUBAHUE 3aKOHA,
KOTJIa 3aKOH, YTPAaTUBIINN OPUANYECKYIO CHILY, IO CIIEIIMAIbHOMY YKA3aHUIO HO-
BOT'0 3aKOHA MOJKET MPOJOJIKATH MPEKHEE PETYINPOBAHUE HEKOTOPBIX BOIIPOCOB.

Takum 00pa3zoM, HOpMaAIbHBIM, TUIIMYHBIM MPUHIIUIIOM JECHCTBUS 3aKOHA BO
BPEMEHU SIBISIETCS NPUHYUN HeMeONeHH020 Oeucmeus, KOrja 3aKOH C MOMEHTa
BCTYILJICHUS €r0 B CUILY JIEMCTBYET TOJIBKO «BIIEPEI»: PEBU3UU CIIOKUBIIUXCS J0
HEro MPABOBBIX OTHOIIECHUW OH HE MPOU3BOJIUT.

B npocmpancmee HOPMAaTHUBHO-TIPABOBBIE aKThl B 3aBUCHMOCTH OT CBOETO
BUJIa MOTYT JICCTBOBATH TPOSIKUM 00Pa3oM:

a) pacIpoCTPaHAThCA Ha BCIO TEPPUTOPUIO ITOCYIapCTBA;

0) nefcTBOBATH JIUIIIh HA KAKOH-TO TOYHO ONPE/EICHHON YaCTH CTPAHBI;

B) NIpeaHa3HauyaThCsl MJIs1 ACHCTBHS 3a MpelesiaMu TOCyJapcTBa, XOTS B
COOTBETCTBUM C MPUHIMIIAMH TOCYJAPCTBEHHOTO CYBEpPEHUTETa OO0Iee MPaBUIIO
TaKOBO, YTO 3aKOHbl TOTO WJIA WHOIO TOCYJapCTBa JEHUCTBYIOT JIMIIb HA €ro
TEPPUTOPUH.

[Ipu 3TOM NOA TOCYJApCTBEHHOW TEPPUTOPUEN MOHUMAETCS YacCTh 3€MHOM
NMOBEPXHOCTH (BKJIIOUamomiass B ce0d cyuly, Heapa, BO3IYIIHOE M BOJHOE
MPOCTPAHCTBO), KOTOPAsi HAXOAUTCS MO/ CYBEPEHUTETOM JAHHOI'O TOCYIapCTBa U
Ha KOTOPYIO TOCYAapCTBO pPacHpOCTpaHsieT CBOK BiacTb. (CyBepeHUTET
roCyJ1apCTBa paclpOCTPAHSAETCS TAK)KE HA 34aHUS U TEPPUTOPUIO CBOUX MOCOIBCTB
B JIPYTUX TOCYJAapCTBaX, a TakKKe BOJHbBIC, MOIBOJHBIC, BO3AYIIHBIE OOBEKTHI
MpUHAJICKAIIME TOCYIapCTBY M HaxoIdIluecs 3a ero mnpenenamu. [lopsaok, B
COOTBETCTBHM C KOTOPBIM 3aKOHBI HE PAaCHpPOCTPAHSIOTCS HA TO WM HMHOE
MPOCTPAHCTBO WJM JIML, HA3bIBACTCA JKCmeppumopuaibhocmoio. llpuHuum
HKCTEPPUTOPUATBHOCTH O3HAYAET, UTO B IpeJiesiaX TPaHull JIF0OOro TOCy1apcTBa B
COOTBETCTBHM C HOPMaMH MEXJYHApOJHOTO IpaBa MOTYT HAXOJUThCS YYaCTKH
TEPPUTOPUM U JIUIA, HA KOTOPBIX HE PACHPOCTPAHSETCS IOPUCIUKIHUSA JAHHOTO

roCyJapCcTBa.
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eiicmeue HOpMamueHo-npasogoco axma no Kpyey Jauy TOAYUHSETCS
o0leMy TpaBWIIy: OH pPacHpOCTpaHseTCs Ha BCEX JMI, HaXOASIIMXCS Ha
TEPPUTOPHUH €r0 AeUCTBUS. M3 3TOro npaBuiia Takke UMEIOTCS HCKITIOYEHUS:

a) MHOCTpPaHHbIE TpaXJaHE U JMIa Oe3 TpaxJAaHCTBA HE MOTYT OBbITh
cyOBeKTamMH psiAa MPaBOOTHOLIEHWH (Hampumep, 3aMelaTh TOCYJapCTBEHHBIE
JOJDKHOCTH B OPraHax rocyAapCTBEHHOU BJIACTH);

0) MHOCTpaHHbIE TPaXkJAaHe, HAJICICHHbIC AUIOMATUYECKUM UMMYHUTETOM
U TIOJB3YIOIIHUECS MPAaBOM 3KCTEPPUTOPUAIBHOCTH, HE HECYT YIOJOBHOM U
aIMUHUCTPATUBHOM OTBETCTBEHHOCTH O POCCUIICKOMY 3aKOHOATENIbCTBY;

B) HEKOTOpbIE HOPMAaTUBHO-TIpaBOBbIe akThl Poccuiickoit denepauu
pacupoCTpaHsIOT CBOE IECUCTBUE U HAa TeX rpaxaaH Poccum, KOTOpble HaXOIATCS
3a ee npejeiaMu (Harpumep, 3aKOH O TPaK/IaHCTBE, Y TOJIOBHBIN KOJIEKC).

Kpyr num, Ha KOTOpBIX pacnpOCTpaHAET CBOE JAEHMCTBHE TOT WM HHOU
HOPMATHBHO-TIPABOBOM aKT, MOXET OINPEACNAThCS TakXke IO MpPU3HAKy II0Ja,
BO3pacTy (HECOBEPIICHHOJETHHUE), POJICTBEHHBIX OTHOMICHHM (TrocyaapcTBEeHHAas
ciayk0a), mo mnpodecCHOoHAIbHON NPUHAMJICKHOCTU (BOCHHOCIYXXAIIUE), IO
COCTOSIHUIO 3/I0POBbs (MHBAJIUIBI) U JIP.

lIpasosvle ummyHumemst (MaT. immunitus - 0CBOOOXJEHHE OT YeTro-I1u0o) -
HCKIIIOUUTENILHOE TPaBO, NPEIOCTABICHHOE OINPEAEICHHOW KaTeropuu JHL, He
MOJYMHATHCS HEKOTOPBHIM OOIIMM 3aKOHAM B IIEJSX BBHITIOJHEHUS UMU OCOOBIX

141 Kak 0coOble IBroThl M TPUBMJIETMU B OOA3aHHOCTAX M

MOJITHOMOYHH.
OTBETCTBCHHOCTH  IPABOBbIE ~ HUMMYHHUTETHl  YCTAHABIMBAKOTCA  HOPMaMU
MEXTYHAPOIHOTO MpaBa, KOHCTUTYIIUEH, 3aKOHAMM.

JI71st UMMYHHUTETOB XapaKTEPHBI CICIYIONIUE O0IUE YEPTHI.

Bo-mepBbIX, BCE OHM CO3JAIOT CHELUATBHBIA IOPUINYECKUN PEKHM,
KOTOPBIN CIIOCOOCTBYET MCXOJS U3 OCOOBIX YCIOBHI pacHIMPEHUI0 BO3ZMOKHOCTH
YIOBJETBOPEHUS] TAaKUMHU JIMIAMU TEX WIA HMHBIX NOTpeOHOCTEH (Hampumep,

JTUTUIOMAaTUYECKUM UIMMYHUTET).

141 Teopus rocynapctsa u npasa: yue6nuk / Poccuiickuil yHuBepcuteT Apy:x0bl Hapo10B, FOpuIMuecKuii HHCTUTYT;
1oJ pen. A.10.H., mpod. A.A. Kimumaca. — M.: Craryr, 2019. — 512 c.
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Bo-BTOpbIX, OHM MpuU3BaHbl OBITH MPABOCTHUMYJIUPYIOIIUMH CpPEICTBAMU,
noOyXIAlONIMMU K OIPEJCICHHOMY TOBEJACHUI0 M 0003HAYAIOUIMMU COOOi

MOJIOKUTENIBHYIO IPABOBYIO MOTHUBALIUIO (HATPUMED, ACMYTATCKUM UMMYHUTET).

B-TpeTbux, ABISAIOTCA TapaHTUSIMU COLMAIBHO IIOJIE3HOM JEATEIbHOCTH,

CHOCO6CTBYIOT OCYIMCCTBJICHUIO TCX HUJIN MHBIX 00s13aHHOCTE.

B-ueTBepThIX, Ha3BaHHBIE  CpPEJICTBA  BBICTYNAIOT  CBOEOOpa3HBIMU
U3BATUAMU, NIPABOMEPHBIMUA UCKIIFOYEHUSAMH, YCTAHOBICHHBIMA B CIECLIMAJIBHBIX

IOPUANYCCKUX HOPpMaAX.

B-nateix, mpenctaBisioT coOoi (opmbl MposiBIeHUsS Au(epeHIuanun

IOPUIMYECKOTO YIOPATOYEHNS COLMAIBHBIX CBSI3EH.

Hapsny ¢ oOmuMu npu3HaKaMu JIbIOT U MPUBWIETUNA UMMYHUTETHI UMEIOT
CBOM Cyry0o crenuduyeckue IMpU3HAKKA, T[O3BOJISIONIME TOBOPUTH 00 UX

CaMOCTOSITEJIbHON FOPUIMYECKON MPUPOJIE.

Bo-niepBpiX, ecnu mnpuBmiernd B OOJbIIeld Mepe BOIUIONIIAIOTCS B
MIPEUMYIIECTBAX, B TAK HA3BIBAEMBIX IMOJOXUTEIbHBIX JbIOTaX, TO UMMYHHTETHI,
HAaoOOpOT, CYIIECTBEHHO TIPOSIBJSIOTCA B  BHJE OTPHUIATCIBHBIX  JIBTOT
(ocBOOOXKEHHE OT BBIMOJHEHUSI OTACJIBHBIX OOS3aHHOCTEH - YIJIaThl HAJIOTOB,

ITOIIIJINH, CBHI[GT@J'ILCKI/Iﬁ HUMMYHUTCT U T.II., OCBO60)KI[€HI/IG oT OTBGTCTBGHHOCTH).

Bo-BTOpBIX, 11€JIbI0 MMMYHHUTETOB SIBJISIETCS OOECIEUEHUE BBIMOIHECHUS
MEXIYHAPOIHBIX, TOCYIAPCTBEHHBIX U OOIIECTBEHHBIX (DYHKIIMM, CITyKEOHBIX

opuIMaTbHBIX 00A3aHHOCTEM.

B-Tperbux, Kpyr JIdi, Ha KOTOPBIX PacCIpOCTPAHAETCS UMMYHUTET, JOJIKEH
ObITh YETKO OIpEAeNieH B HOpMax MEXAYHapOJHOro mnpasa, KOHCTUTYyLUSX U
3akoHax. Hampumep, poccuiickoe 3aKOHOJATENbCTBO K YHUCIY MOAOOHBIX JIHII
OTHOCUT IUIUIOMATUYECKUM U KOHCYJIBbCKUU Kopnyc, lIpe3unenra PO, nenyraros
['ocymapctBenHon J{ymbl, 3aperMCTpUpPOBAHHBIX KaHAWJIATOB B JIEHYTAaThl,

Ynoa1HOMOYEHHOTO MO TIpaBam u4eioBeka B Pocculickonn depepanuy, 4ICHOB
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N30MpaTeIbHbIX KOMUCCHI C MIPaBOM pPELIAIOLIErO Ioj0ca, WIEHOB KOMUCCUH 10
OpOBEACHUIO pedepeHaIymMa C MpaBoOM pelarouero roisoca, llpencemarens
CuetHoil manatsl P®D, ero 3amectutens, ayaIuTOpOB M MHCOEKTOPOB (CueTHOM
nanatel P®, cyzneil, HapoAHBIX, NPHUCSHKHBIX M apOUTPAKHBIX 3acelaTelieH,

MIPOKYPOPOB, CIAEAOBATEIEH MIPOKYPATYPhI U APYTHUX.

[IpaBoBbIC =~ MMMYHHTETBI  BEeCbMa  MHOTrooOpa3Hbl. WX  MOXHO
KJIaCCU(DUITMPOBATH 10 PA3IMYHBIM KPUTEPUSAM. Tak, B 3aBUCUMOCTH OT HPUPOJIBI
peanu3yeMbIX HMMH (YHKIIUH TNpaBOBBIC HMMYHHUTCTBHI IOJPa3JCIAIOTCS Ha
MEXIyHApOHbIC, TOCYTApCTBEHHBIC U OOIIECTBEHHBIC; B 3aBUCUMOCTH OT C(Eepbl
WX OCYIIECTBICHUS — Ha MEXKIOCYIapCTBEHHBIC M BHYTPUTOCYIAPCTBEHHBIC, B
3aBUCHUMOCTH OT HX XapakTepa — Ha MaTepHaIbHO-TIPaBOBBIE (HAIPUMED,
OCBOOOXK/IEHHE OT OOJIOKEHUSI HAJIOraMu; MPaBo OECHOILIMHHOTO BBO3a JIMYHOTO
HMYIIECTBa, TaK Ha3bplBacMble (UCKAIbHBIE MMMYHUTETHI M JIpyTHE) U
MPOIECCyaTbHO-TIPABOBbIE (HEMPHUKOCHOBEHHOCTh JICITYTaTOB, UMMYHHUTET CYJCH,
JOJDKHOCTHBIX JIUI] MPABOOXPAHUTEIBHBIX W KOHTPOJUPYIOIINX OPTaHOB U T.I1.); B
3aBUCUMOCTH OT TOr0, Ha 4YTO HaMpaBieH HMMMYHUTET - JIAYHAd
HEMTPUKOCHOBEHHOCTh, HETPUKOCHOBEHHOCTh CITY)KCOHBIX W YKUJIBIX TTOMEIICHUH,
HETPUKOCHOBEHHOCTh HMYIIECTBA, CIIY)KEOHOH NEPENUCKH, apXHWBOB M HHBIX

JIOKYMEHTOB, CyZI€OHO-TIPOIIECCYATbHBIN U CBUIECTETLCKUI IMMYHUTET U T.JI.

6. Pemienusi Koncrturynnonnoro Cyna P® B cucreme HCTOYHMKOB
POCCHICKOIO NPaBa

Haubonee 0au3kuMu K mperieicHTHOMY TpaBy B P® BBICTYMarOT pelieHus
Koncturymmmonnoro Cyna, KOTOpble HE MOJIEKAT 00KaJOBaHUIO, BCTYMAIOT B
CWIy TIOCJI€ TMPOBO3IMJIALICHUS, MYOJUKYIOTCS B CHEHHUAIBHBIX M3AAHUSX H
oOs3aTenbHBl Ha Bced Tepputopun PD s Bcex  MpeACcTaBUTEIBHBIX,
UCTIOJTHUTENIbHBIX U CyACOHBIX  OpPraHOB  BJIACTH, OPTraHOB  MECTHOTO
CaMOYIIPABJICHHUS], NPEANPUATUN, YUPEXKIACHUN, MAOJLKHOCTHBIX JHI, TPaXkIaH M
OOIIIECTBEHHBIX oOpraHu3anuii. [IpaBonpuMeHUTENN HEPEAKO OOpallamTcs K

JTAHHOMY HCTOYHHUKY Il yCTpaHEeHHs TpoOesioB B 3aKOHOJATENILCTBE WJIIU
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paspellleHys KOJUIM3MOHHBIX CHUTyaluil. B JuTeparype HCIHONB3YeTCS TaKoe
IIOHATHE, KAK «HOPMATHBHOE CyAeOHOE pELIEHHE», a HE CYAEOHBIM IPELENEHT.
[on HopmamuenviM Cy0eOHbIM peuienuem TIOHMUMAETCs O(UIMAIBHBIA aKT-
JIOKYMEHT HMPaBOTBOPYECTBA, KOTOPHIA MPUHUMAETCS BHICIIMM CYIOM B IPOILIECCE
IPABONPHMEHHUTEIBHOM JIEATEIEHOCTH, HOPMOKOHTPOJIS HIIM  O(QHIHMAILHOTO
HOPMATHUBHOTO TOJIKOBAHHUS.

B Hayke, NO-IPeXHEMY, HE CYLIECTBYET €IMHOOOPA3HOrO IIOAXOAA K
opuaudeckoil npupose pemennii Koncrurynuonnoro Cyna:

- 5TO UHTEPIPETALUOHHAS JEATENLHOCTE Cyaa B OTHOIIEHUH KoHcTUuTymu
P®D;

- 3TO aKT «HETAaTUBHOIO IIPABOTBOPYECTBA», T.C. HAIMYHUE BO3MOKHOCTH
IPHU3HAHMS CYJOM aKTa WM HOPMbI HEKOHCTUTYLHOHHOM, M COOTBETCTBEHHO
TpeGoBaHKE €& OTMEHBI MJIM H3MEHEHHS;

- 3TO MpeLEIeHTHO-IIPEI0UIHAILHBII HCTOUYHHK ITPaBa.

[To MHeHuI0 Takux ydeHblX, kak C.A. Asakpsu'*?, H.B. Burpykal®, T'.A.
Tamxuesal*, B.C. D63eesal”®, M.H. Mapuenko'*®, B.Jl. 3opekunal?’ pemenus
Koncturynuonnoro Cyzna PO cieqyer OTHOCHTH K MCTOYHUKAM IIPaBa, T.K. B XOJIE
TOJIKOBAHMS TIPABOBBIX HOPM KOHCTUTYLMHM BHIABISIETCA €€ HOBOE COJEP)KAHUE U
HOBOE pEryJupoBaHHe OOIIECTBEHHbIX OTHoleHU. I[lomoOHbIE pereHus
BOCIIOJIHSIFOT IPOOENLl WIM HeaCHOCTH HopM Koncturynuu. HopmaTtMBHOCTS
JAHHBIX pELIEHMI MMEEeT 0CO00€ 3HAYEHHE — B HHUX Pa3pelIacTcs KOHKPETHBIN
CIIOp M BHIPA0ATHIBAETCS HOPMAa IIOBEAEHMS /IS YYACTHUKOB AHAIOTMYHBIX
IPaBOOTHOLIEHHMH, YTO, [0 CyTH, M BHICTyNaeT npeueaeHToM. IlomoOHas HOpMma

HOCUT  XapakTep OTpHUIAHUs MPEKHEro  PeryjiupoBaHus  («HEraTUBHOE

142 Apaxpsn, C. A. Koncrurynuonnoe npaso Poccuu. YueGHbIH Kype: yaebHOe nocobue: B 2 Tomax. Tom 2 / C.A.
ABaxbsiH. — 7-€ u3a., nepepad. u gorn. — Mocksa: Hopma: MTHOPA-M. 2025. — 936 c.

143 Burpyk, H. B. Koucrurynuornnoe npagsocymaue. CyneOHO-KOHCTUTYIIMOHHOE ITIPaBO M IIPOIECC: YUeOHOE
nocobue / H.B. Butpyk; Poccuiickast akanemus npaBocynus. - 4-e usa., nepepab. u gon. - Mocksa: Hopma: HUL]
Wndpa-M, 2012 - 592 c.

143 Tamkues, T'. A. OHTONIOTHSA NpaBa (KPUTUYECKOE MCCIIET0BAHNE OPUINYECKOTO KOHIIENTA JIEHCTBUTENBHOCTH) :
monorpadus / I'. A. T'amxues. - Mocksa : Hopma : UHOPA-M, 2021. - 320 c.

145 363eer B. C. Koncturynnonnoe npaso Poccun : yueGuuk. — Mocksa : ITpocnekt, 2019. — 768 c.

146 Teopus rocymapctsa u npaBa: yue6uuk / M. H. Mapuenko. - 2- u3n., nepepab. u nom. - Mocksa : [IpocrexT :
W3n-Bo Mockosckoro yH-Ta, 2018. - 636

147 30pbkun, B. JI. Koncruryuonso-npasoBoe passutue Poccuu : monorpadus / B. JI. 3opbkun. — 2-¢ U3, uctp.
u gon. — Mocksa : Hopma : UTHOPA-M, 2023. — 448 c.
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IPaBOTBOPYECTBOY), T.K. BOSHUKAET HOBOE MPABUJIO HA HOBBIX NMpuHIHUIAx. Kpome
toro, pemenuss KoncturynmonHoro Cyja OKOHYATENbHBI M HE MOJIEKAT
00’KaJI0BaHbIO, BCTYHAIOT B CUJIy HEMEIJICHHO, JIEUCTBYIOT HEMOCPEICTBEHHO, HE
TpeOytoT  monarBepxaeHuss u  nognucu  Ilpesumenta PO, aktr o
HEKOHCTUTYITMOHHOCTH HEJIBb3S TEePECMOTPETh, OHU 00s3aTelIbHBI I BCEH
tepputopun PO, pacnpocTpaHstOTCs Ha aHAJTOTUYHBIE CITyYaHu.

[IpotuBHUKamMu JaHHOM mo3uuuu  BbicTynaoT C.JI. 3usc'®®, B.C.
Hepcecann®, M.U. Baittua'™®, O.E. Kyra¢pun'® u np., kotopsle cumTaror, 4ro
npeporatuBbl KoHcTuTynnonHoro CyJa He BBIXOASAT 3a Mpeleiibl TOJKOBAHUS
KOHCTUTYIIMOHHBIX TOJIOKEHUNW M BBIPAKEHUS MPABOBOM OIIEHKHM HOPMAaTUBHO-
MPABOBOT'0 aKTa Ha COOTBETCTBHE €r0 KOHCTUTYIIMOHHBIM HOpMaM. 3aKperjieHue
32 HHMH XapakTepa MPEleJCHTHOIO0 HUCTOYHMUKA TMpaBa MPOTUBOPEUYHIIO ObI
KOHIICNIIMU Pa3/IeJICHHs] BIACTeH U OCIa0IsIo CTaTyC 3aKOHOJATEIbHBIX OPraHOB
BJIACTH, MPOBOILIUPOBAJIO CY/I€OHBIN MTPOU3BOJL.

[To muenuio A.B. Benreposa'®? pemenus Koncrurynmonnoro Cyma P®
SIBJISIFOTCSL OCOOBIM HMCTOYHUKOM TIpaBa, KOTOPBIM HENb3S CTaBUThb B OJIUH PAJZ C
aKTaMH MPaBOTBOPYECTBA, T.K. KOHKPETU3AUS COJIEPKAHUS MPABOBOM HOPMBI HE
SBJISIETCS COOCTBEHHO 3aKOHOTBOPYECTBOM. OTO CaMOCTOSATENIBHBIM OCOOBIIA
npouecc passutus U (Gopmuposanus npasa. T.d. XaOpuepal®® ykaswiBaer, uTo
MTOCTAHOBJICHHS Konctutynmonsoro Cyna HOCSIT HOPMaTUBHO-

MHTEPHPETALUOHHBII XapakTep, 0000IIEHHBII 1 00111e00s13aTeNIbHbIN.

148 Ycrounnku npasa / C. JI. 3usc. - Mocksa : Hayka, 1981. - 239 c.

199 Hepcecsann B. C. Teopus npasa u rocyaapctea. — M. : Hopma | UTH®PA-M , 2013.— 272 c..

150 Cymmocts npasa: (CoBpeM. HOpPMAaTHB. MPAaBOMOHMMAHWE HA TpaHW JBYX BekoB) / M. W. Baiitun; M-Bo
obpazosanus Poc. @enepaunu. Capat. roc. akaj. npasa. - CapaTos : M3a-Bo Capar. roc. akaz. npasa, 2001. - 413 c.
151 Koncrurynuonnoe npaso Poccuu: ydeOHHMK Il CTYJEHTOB BBICIIMX y4eOHBIX 3aBEJEHUM, 0OYHArOIUXCS 110
cnennansHocTH «lOpucnpynenmus» / E. . Kosnmosa, O. E. Kyragpun ; M-Bo obpa3oBanus m Hayku Poc.
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-603 c.
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Kak  cumraer Pagpko  T.H.'™  uroOel  mpusmate  pemienus
Koncturynuonnoro Cyna P® caMOCTOSATENBHBIM IPELENEHTHEIM HCTOYHHKOM
npaBa HEOOXOAUMO 3AKPENMTh sl IPU3HAKOB M XAPAKTEPUCTHK — IOPSIOK UX

BCTYILZICHUC B CUIY, CPOKH OHY6JII/IKOBaHI/I$[, MCXaHHN3M HCIIOJTHCHUA.

I'masa 13. Cucrema npasa
1. IlonsiTHE M OCHOBHBIE 3JICMEHTBI CHCTEMBI NIPaBa

Ilon cucmemoti npasa TIOHMMAETCS OIpPENEICHHAs BHYTPEHHSS €ro
CTpyKTypa (CTpO€HHE, OpraHu3alus), KOTopas CKIaJIbIBacTCsl OOBEKTUBHO KaK
OTPaXEHHUE pPEAbHO CYIIECTBYIOIIUX M  Pa3BUBAIOUIMXCSA  OOILIECTBEHHBIX
orHomennit. Anexcee C.C.1®° ompemensn cucreMy mpaBa, Kak BHYTPEHHEE
CTpPOEHHE IIpaBa, OTpakarolee o0beInHeHue U audPepeHuuano OPUInIECKuX
HOpM. OHa He pe3ysbTaT IMPOU3BOJIBHOIO YCMOTPEHHUS 3aKOHOAATENsS, & CBOETO
poJia CIIENOK C JEHCTBUTEIbHOCTH. DaKTUYECKU COLMANIBHBIN CTPO OOLIECTBa,
roCcyiapcTBa ONPEIEISIET, B KOHEYHOM CUETe, Ty WM MUHYIO CHCTEMY IIpaBa, €ro
OTpacili, WHCTUTYTBI, Jpyrue mnonpasaenenus. Cmpykmypa npasa - 3TO
IOPUIMYECKOE BBIPAKEHUE CTPYKTYpPbI JTaHHOTO oOiecTBa. B sToM 3akmoudaercs
OOBEKTHBHAsl cOLMabHAsi OOYCIOBJIEHHOCTh CHCTEMBI MpaBa, €€ JeTepMHUHAIUSA
HSKOHOMHYECKMMH, KYJIbTYPHBIMHM, HAlMOHAJIBHBIMU M HWHBIMU (aKTOpamu.
Cucrema mpaBa IOKa3bIBAET, U3 KAKUX YaCTEH, AJIEMEHTOB COCTOUT INPABO U Kak
OHHU COOTHOCATCS Mexay co0oi. K 0COOEHHOCTSIM CHUCTEMBI IIpaBa CIEAYET
OTHECTH:

- 3TO pe3yJbTaT BOJIM FOCYJapCTBA U HAYYHON UHTEPIIPETALNH,

- UMEET JOKTPUHAIBHO-TEOPETHUUECKYI0 OCHOBY, BBICTYNAE€T HAy4YHOU
KOHCTPYKLIUEH,

- 00ycnoBJI€Ha HAIIMOHAJILHBIMU OCOOEHHOCTSIMH, MPABOBBIMU OObIYAsIMU U

TpaaulousaAMH,

1% Teopus rocynapcrsa u npaga : yuebnuk / T. H. Pagbko ; M-Bo 06pasoBanus u Hayku Poccuiickoii ®eepanuu,
MocKOBCKas TOC. FOpUIHYECKas akaj. - 2-¢ u3fl. - Mocksa : [Ipocnekt, 2010. - 744 ¢.

155 Teopus rocynapctsa u rmpasa : yueOHuk /aBrop Asekcees C.C. ots. pex. B. JI. Tlepepanos. — 5-e m3p.,
nepepa0. u or. — Mocksa : Hopma : THOPA-M, 2025. — 552 c.
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- BBICTYIMAET 3JIEMEHTOM HAIIMOHAJILHON MPaBOBOM CHUCTEMbI U TPABOBBIX
ceMen,

- IETEpPMUHUPOBAHA TUIIOM TTpaBa U KOHIIEIITUSIMHA MPABOIIOHNMAHUS,

- BHYTPEHHE CTPYKTYpUPOBaHa,

- CIIOCOOCTBYET CTAOMIHBHOCTH MTPABOTIOPSIKA.

Cucrema mpaBa XapakTEpPH3yeTCs TaKHUMH YepTaMH, Kak aOCTPaKTHOCTH,
€AMHCTBO, pa3jNyne, B3aUMOJICHCTBHE, CIOCOOHOCTD K JCIEHHUI0, 00bEKTUBHOCTD,
COTJIaCOBAaHHOCTh, MaTepHUaIbHAS 00YCIOBICHHOCTD, HEPAPXUIHOCTD, JUHAMU3M H
CTaOMJIBHOCTh ~ CTPYKTYPHBIX 3JIEMEHTOB. EJMHCTBO IOpUAMYECKUX HOPM,
o0pa3ylolux MpaBo, ONMPENesIeTCs: BO-TIEPBBIX, €IMHCTBOM BBIPAKEHHON B HUX
rOCyJapCTBEHHOM BOJIM; BO-BTOPBIX, €IWHCTBOM IPABOBOM CHCTEMBI, B paMKax
KOTOpPOM OHHU CYIIECTBYIOT M JICMCTBYIOT; B-TPEThUX, CIMHCTBOM MEXaHH3Ma
MIPaBOBOTO PETYJIUPOBAHUS, €T0 UCXOTHBIX MPUHIIUIIOB; B-UYETBEPTHIX, CTUHCTBOM
KOHEYHBIX IIeJIEN U 3a/1ad. B TO e BpeMs HOpMBbI MpaBa Pa3IMdaroTCs 0 CBOEMY
KOHKPETHOMY COJIEpKaHUI0, XapakTepy npeanucanui, chepam aeicTeus, popmam
BBIPKCHHUS, PEIMETY W METOJIaM PETYIHPOBAHUS, CAHKITUAM U T.1. [loaToOMy OHI
MO/IPA3/ICIISAIOTCS Ha OTJIEJbHBIE YacCTH - OTPACiH, HHCTUTYTHl. B OCHOBE Takoro
000cOo0IeHUsT JIeKaT YKa3aHHBIE BBIIIE OCOOEHHOCTH, U, TMPEXKIE BCETo,
pazHooOpasue, cneruduka caMux 0OIIECTBEHHBIX OTHOIICHUIA.

JOM. A3zmu® Bpimenser HeCKONBKO OCHOBaHMH KilacCH(DUKALUKA CHCTEM
npasa:

- B 3aBUCHUMOCTH OT TMPABOBBIX CHUCTEM — POMaHO-TEPMAHCKas, CHUCTEMa
o0111ero mpasa, peuruo3HbIe, TPAAUIIMOHHEIE,

- O CTPYKTYpHOMY KPHUTEPHIO — OCHOBHOE IMpaBo (TIPABO-TIPUHITUIIEI),
4acTHOE MPaBo, MMyOJIMYHOE TPABO,

- B COOTBETCTBUU C (OPMANMOHHBIM W IMBUIM3AIMOHHBIM ITOAXOAaMHU
TUIIOJIOTHH TIpaBa — HAIPUMEpP, CUCTEMa IMpaBa PabOBIACIBUSCKUX TOCYAAPCTB,

beonanbHbIX, OypKya3HbBIX, COLMATTUCTHUECKUX TOCYIapCTB.

156 Teopus rocymapcTsa u mpasa: yueOHHK IIsl IOPUAMUECKHX By30B M (akynsTeTos / mox pea. J.M. Asmu. B. B.
HcakxoBa. — Mocksa : Hopma : TH®PA-M, 2020. — 656 c.
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2. CTpyKTypa cucTeMbl IpaBa

CmpyKmypHbuIMU 2JIeMeHMamMu Cucmemsl npasa SBIAIOTCS: a) HOpMa IpaBa;
0) CcyOMHCTHUTYT; B) MHCTUTYT IpaBa; I') MOAOTPacib paBa; 1) OTpacib Mpasa.

IIpasoeas Hopma - TIEPBUYHBIN 3JIEMEHT CUCTEMBI MpaBa. ITO UCXOSIIEE OT
rocyaapcTBa 0011e00s13aTeIbHOE MPABUIIO TOBEICHUS BIACTHOTO XapaKTepa.

Hucmumym npasa - 3TO CpaBHHUTEIHHO HEOOJbINAs, YCTOMUMBAsS TpyMIa
MPaBOBBIX HOPM, PETYJIUPYIOIIUX OMPEIEICHHYIO Pa3HOBUAHOCTh OOIIECTBEHHBIX
oTHomeHu. Ecnmu ropuandeckas HOpMa — «UCXOJHBIN» BJIEMEHT, «KHUBas»
KJIETOYKa MPaBOBOM MaTepuu, TO MPaBOBOM HMHCTUTYT MpPEACTaBiIsieT coOoi
NEPBUYHYIO MPABOBYIO OOIIHOCTb.

[IpaBoBBIC MHCTUTYTHI MPHU3BAHBI PETJIAMEHTUPOBATH OTIEIBHBIC YYACTKH,
dbparMeHTbl, CTOPOHBI 00IIECTBEHHOM KU3HU. THCTUTYT - cOCTaBHAs 4acThb, 3BEHO
oTpaciu (MHCTUTYT HEOOXOIMMON OOOpOHBI, MHCTUTYT KpalHeH HeoOXOIUMOCTH,
WHCTUTYT UCKOBOW JTaBHOCTH, MHCTUTYT JapeHUs, CACIKH). [[paBoBbIC MHCTUTYTHI
JIEJISITCS TI0 OTpaciisiM TpaBa Ha Tpa)kAaHCKWE, YTrOJIOBHBIE, aJIMUHHCTPATHUBHBIC,
¢unancoBeie u T1.n. OTpacineBas NPUHAMAICKHOCTH MPABOBBIX HHCTUTYTOB -
HamOoJsiee oOuwmii kpurepuit ux auddepennmanuu. [lo »ToMy xe MpU3HAKY OHH
MOJIpa3AeNisAoTCS Ha MaTepualbHbIE H IpoleccyalbHble. Jlamee HHCTUTYTHI
KIACCU(PUITMPYIOTCS Ha OTpaciieBble M MEXOTpacieBble (WM CMEIIaHHBIC),
MPOCThIE U CIIOXKHBIC (MJIM KOMIUIEKCHBIC, BKIIOUYAIOIIUE CYOWHCTUTYTHI),
PETYISATUBHBIC, OXPAHUTEIBHBIC M YIPEIUTEIbHBIC (3aKPETTUTEIIBHBIC).

Ompacav npaea™’ npencrasnser co0oli 060COOUBUIYIOCS BHYTPU CHCTEMEI
mpaBa  COBOKYIMHOCTh  OJHOPOJHBIX  MPABOBBIX  HOPM,  PETYIUPYIOIIUX
onpeieNIeHHYI0 00J1acTh (cepy) poIOBBIX OOIIECTBEHHBIX OTHOIIECHUH.

XOoTs BCe OTpacid IpaBa B3aUMOCBS3aHBl U MPOHUKHYTHI OPraHUYECKUM
€IMHCTBOM, OHU HE pPaBHO3HAYHBI IO CBOEMY 3HAYCHHUIO, 00BEMy, POJH B
IpoIecce BO3JACHCTBUS Ha OOIIECTBEHHBIC OTHOIIEHUS. Takoe TOJoKEeHHUe

OOBSCHSETCS TEM, YTO PA3IUNYHBIC CPEPHI STUX OTHOLIECHUHN JATICKO HE OJMHAKOBBI

157 Mopo3sosa, JI. A. Teopus rocyaapcTsa M mpasa . yue6uuk / JI. A. Mopo3oBa. — 6-¢ u3f., nepepab. U oM. —
Mocksa : Hopma : UTHOPA-M, 2024. — 464 c.
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no mupore u cocraBy. Iloatomy B pamkax HamOojee KpyHHBIX IPABOBBIX
oTpaciieil BBLACIAIOTCA nooompacau. Hampumep, B TpakIaHCKOM IpaBe -
aBTOPCKOE IMPaBO, MaTEHTHOE. DTH MOJOTPACIN PETYIUPYIOT OTAEIIbHBIE MACCUBBI
OOIIECTBEHHBIX OTHOUICHWM, XapaKTEPU3YIOIIUXCS CBOEH CHEHUPUKON U
M3BECTHOUW POJOBOM 000COOIEHHOCTHIO.

Cucmema  3axkonHoOamenbcmeéa  TPEIACTABISET COOOKW  COBOKYITHOCTh
HOPMAaTHBHBIX IIPABOBBIX aKTOB, B KOTOPBIX OOBEKTUBUPYETCS COAEPKAHME IIPaABA.
TecHo B3auMMOJIEHCTBYS MEXIy COOOW, cHcTemMa IIpaBa H©  CHCTEMa
3aKOHOJATEIbCTBA PA3JIMYAOTCA IO CIEAYIOIMM OcHOBaHMAM. Cucrema Ipasa
CKJIa/IbIBaeTCsi OOBEKTUBHO, B TO BpEMs KaK CHCTEMa 3aKOHOJATeNbCTBA BO
MHOTOM HOCHT CYOBEKTHBHBIM XapakTep W 3aBUCHUT OT IeJICHANpPaBICHHON
JEeATENbHOCTH 3aKoHOaTeNnst. CucTema IpaBa OTPa)kaeT BHYTPEHHIOK CTPYKTYDY,
coJiepKaHue IpaBa, CUCTEMa 3aKOHOJATEIbCTBA BBIPAKAET CTPYKTYPY BHEIIHETO
MPOSIBICHUS, TO €CTh (opMbl IpaBa. VICXOAHBIM 3JIEMEHTOM CHCTEMBI IpaBa
ABJISIETCSI HOPMA IIPaBa, a CUCTEMbI 3aKOHOJATENbCTBA — HOPMATUBHBIN NIPABOBOU
akt. Kpome Toro, cucrema 3aKOHOAATENIbCTBA MO OOBEMY IIMPE, YEM CHUCTEMA
npaBa. HakoHen, cuctema npasa BbICTYIIA€T KakK MEPBUYHOE, UCXOIHOE HAYaJo 110

OTHOIICHHIO K CUCTCEMC 3aKOHOAATCIILCTBA.

3. OTpacanb npasa. IIpeamer u MeTObI IPABOBOIO PeryJMpOBAHUSA

Ompacns npasa npeAcTaBisieT co00il 000COOMBUIYIOCS BHYTPHU CHUCTEMBI
npaBa  COBOKYNHOCTb  OJHOPOAHBIX  IPABOBBIX  HOPM,  PErYJIUPYIOLINX
onpeneneHHyo 061acth (chepy) 00IIeCTBEHHBIX OTHOIIECHUH.

Jnst oOpa3oBaHHsSI CAaMOCTOSATEIBHOM OTpaciu MpaBa HMMEIOT 3HAYCHHE
CIICAYIOIINE YCIIOBHS: a) CTEIeHh CBOCOOpa3us TEX WJIM MHBIX OTHOIIEHUM; 0) Ux
yACIbHBIA BEC; B) HEBO3MOXKHOCTh YPEryJIMpOBaTh BO3HUKIINE OTHOILIECHUS C
MOMOIIIbI0 HOPM JpPYrHX OTpaciieid; I') HEOOXOJUMOCTh NPUMEHEHHS 0CcOo0O0ro
MeToaa peryinupoBanus. KadecTBeHHas OJHOPOIHOCTh TOW WM WHOW CQepbl

OOIIECTBEHHBIX OTHOILIEHUM BBI3bIBAET K JKU3HU COOTBETCTBYIOLIYIO OTPacib
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npaBa. B ocHOBe JeneHus mpaBa Ha OTpaciu JIeKaT ABa Kputepus: 1) mpeamer
MIPaBOBOTO PETYJIMPOBAHUS; 2) METOJ] PABOBOIO PETYIMPOBAHMUSI.

[Tox mpeaMeToM MOHUMAETCSI TO, UTO PETYJIUPYET MPABO, T.€. ONPEICICHHBIC
chepbl OOIIECTBEHHBIX OTHOIICHUU. B cTpykTypy mnpeomema npagosozo
pe2yiupoarus BXOIAT CICTYIOIINE dIEMEHTHI: a) CYOBEKTHI - HHIUBUIYATbHBIC U
KOJUICKTUBHEIE; 0) WX TMOBEJCHUE, MMOCTYNKHU, NEUCTBH; B) OOBEKTHI (IIPEAMETHI,
SBJICHUS) OKPY)KAIOIIEro MHpa, MO TMOBOAY KOTOPBIX JIOAM BCTYHAalOT BO
B3aMMOOTHOIIICHHS; T) COIHANIbHBIC (PAKTHl, BBICTYMAIONIUE MPUINHAMHU
BO3HMKHOBEHUS WJIU MPEKPAIIECHUS COOTBETCTBYIOIINX OTHOIIICHUH.

[Tox memooom MOHUMAIOTCS OMpPENENIEHHbIE MPHUEMbI, CIIOCOObI, CpPencTBa
BO3JICICTBUS MpaBa HAa OOIIECTBEHHbIC OTHOIICHUS. B 11€710M MpaBOBOM METON
MpeACTaBIsSeT CcoOOM W3BECTHBI HA0Op HOPUAMYECKOTO WHCTPYMEHTApHS,
MOCPEJICTBOM KOTOPOTO TOCYJapCTBEHHAs BJIACTH OKAa3bIBaCT HEOOXOIUMOE
BO3JICHICTBHE Ha BOJICBBIC OOIECTBEHHBIC OTHOIICHHS B IEIAX NPUIAHUS UM
xKenatenbHoro pasputus. ClenoBaTeabHO, OT METOJOB B 3HAUYMUTENILHON Mepe
3aBUCHUT A((PEKTUBHOCTH MPABOBOTO PETYIUPOBAHUS, TOCTHKCHHE BBIIBUTACMBIX
IIPY 3TOM LIEJIEH.

B oOmiee moHsATHEe METOJA MPABOBOTO PETYJIUPOBAHUS BXOIAT CIACAYIOIINAE
KOMITOHEHTHI: a) YCTAaHOBJICHHE TPAHUI] PETYJIUPYEMBIX OTHOIIEHUM, YTO, B CBOIO
ouepelb, 3aBUCUT OT psifga OOBEKTHBHBIX U CYOBEKTUBHBIX (DaKTOPOB
(0COOEHHOCTH JTUX OTHOIICHHWM, HKOHOMHUYECKHE ¢ HWHbIE TOTPEeOHOCTH,
roCyJapCTBeHHAs] 3aWHTEPECOBAHHOCTh W Jp.); 0) M3JaHHWE COOTBETCTBYIOIIUX
HOPMATHUBHBIX aKTOB, MPEIyCMATPHUBAIOIIUX TpaBa U OOS3aHHOCTU CYOBEKTOB,
MPEANMMUCAHMS O JOJDKHOM M BO3MOYKHOM WX TIOBEJICHHUH, B) HAJICJICHUE YIaCTHUKOB
OOIIECTBEHHBIX OTHOIIEHUW TMPABOCIMOCOOHOCTBIO U JIEECIIOCOOHOCTBIO; T)
OTIpEJICIICHUE MEP OTBETCTBEHHOCTH.

[IpeameT sBAsSETCSA TIIABHBIM, MaTCpUATbHBIM KPHUTEPUEM pa3TrpaHUYCHHUS
HOpPM TMpaBa TO OTPacisiM, TOCKOJbKY OH HMEET OOBEKTUBHOE COJICp)KAHUE,
NpEeJONpPEIeSIeH CaMUM XapaKTepoM OOIIECTBEHHBIX OTHOIIEHUU. Meton xe

CIIY)KUT JIONMOJHUTENBHBIM, IOpUINYECKUM KputepuemM. OOHAKO HE clieayer
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CUHUTATh, YTO OH HE MMEET CaMOCTOSTENLHOTO 3HaueHus. O0a KpUTepus UrparoT
BRXHYIO POJIb B TIOCTPOSHUHU CHUCTEMBI IpaBa, TECHO B3aMMOICHCTBYIOT IPYT C
TPYTOM.

Koncmumyyuonnoe npaso. Ito miepBasi v BeAyllas OTpacib, onpeaensieMast
KaK COBOKYITHOCTbH IOPUIMYECKUX HOPM U WHCTUTYTOB, OTIOCPEAYIOMNX Hamboee
BaKHBIE, MCXOJIHBIC TOCYAApCTBCHHBIC OTHOIICHHSI. B Kpyr ee BemeHUsS BXOIAT
TakKhue BOMPOCH, Kak (OPMUPOBAHWE H CTPYKTypa TPEIACTaBUTEIBHOM,
WCTIOJTHUTEIIFHOH W CyneOHOW  BIAcCTH, NPHHIMIBI WX  JCATEIBHOCTH,
MOJUTHYECKAasT CHCTEMa, OJKOHOMHYECKass OCHOBa, (OPMBI COOCTBEHHOCTH,
dbenepaTuBHOE  YCTPOMCTBO, aIMUHUCTPATUBHO-TEPPUTOPUATILHOE  JIEJICHUE,
n3bupaTenpHas CUCTEMa, MPABOBOE IOJIOKCHHE (CTAaTyC) Tpak[aaH, MX IpaBa,
CBOOOIbI U 005I3aHHOCTH, OOIIECTBEHHBIN CTPOH U JIp.

Aomunucmpamuenoe  npaeo. Perymupyer chepy  ympaBiIeHUECKOH,
HCITOJTHATEIILHO-PACTIOPSANTEIIEHON  JICATENHPHOCTA TOCYJAPCTBEHHBIX OpPTaHOB,
OOIIIECTBEHHBIX ~ OpraHW3alMid M  JIOJDKHOCTHBIX — JUI[  (IIpaBUTEIBLCTBA,
MUHHCTEPCTB, BEAOMCTB, MPE3UICHTCKUX CTPYKTYP, MPEANPUITHHA, YIPEKICHHM,
MECTHBIX aaMuHHCTpaiuii). OCHOBHOM METOJ - BIAacTh U IOJYMHEHUE,
MMIICpAaTUBHBIC TIPUKA3bl, YKa3aHUs, HEpapXsl W CyOOpAWHAIUS IO CITyk0e,
OTBETCTBEHHOCTH 32 TTIOPYICHHBIA YIaCTOK.

@unancosoe npaso. llpenmer gaHHOU OTpaciu - (PUHAHCOBBIE OTHOIICHUS,
dbopMupoBaHME€ W UCIIOJIHEHUE OIO/KETa, JCHEXHOe oOpalieHue, OaHKOBCKHUE
orepaluu, KPpeauThl, 3aiiMbl, HaTOru. HopMbl )MHAHCOBOTO MpaBa TECHO CBSI3aHBI
C KOHCTUTYIMOHHBIM U aJMUHUCTPATUBHBIM IMPABOM, TaK Kak c(epbl ITUX Tpex
oTpacieii BO MHOroM meperuieTatorca. DOuHaHCOBas  ACATENBHOCTh B
3HAUUTETBFHON Mepe HOCHT HCIHOJHUTEIHHO-PACTIOPSIIUTETBHBIN  XapaKTep.
MeToapl peryIupoBaHus - KOHTPOJIb, PEBU3UH, BJIACTHBIC MTPEATMCAHUS.

I'pasicoanckoe npaso. Haumboliee KpymHas oOTpacib, peryJIUpyroIas
OOIUPHYIO 00JaCTh UMYIIECTBEHHBIX U JTMYHBIX HEMMYIIIECTBEHHBIX OTHOIICHUN
(uMs, 4YecTb, JOCTOMHCTBO, aBTOPCTBO). Bech rpaxaaHCKuii  000pOT,

XO3SIMCTBEHHAS JIESITEIbHOCTh MNPEANPUATHH, OpPraHU3alui, YUYPEKIACHUU U
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IpaX/1aH OCYILECTBISIOTCS HAa OCHOBE HOPM TI'PaXJIaHCKOIo IpaBa (BJajcHUE,
IOJIb30BAHUE U PACIOPSDKEHUE COOCTBEHHOCTBIO, €€ MPUOOpPETeHHE U
OTUYXJICHHE, KyIUId, MpoJaxa, JapeHue, HacjaeloBaHue, reperada B apeHay, Ha
XpaHEHHE, B 3aJI0T; IEPEChUIKa, TPAHCIIOPTUPOBKA, B3AMMHBIEC IIOCTABKU CBHIPbS U
OPOAYKIIMM TPOU3BOAUTENSIMU U moTpedutensiMu). CyOBeKTbl Tpa)IaHCKO-
IPaBOBBIX  OTHOIIEHWH  paBHbl. (OCHOBHOM  METOJ  pEryJupOBaHUS -
JUCIIO3UTUBHBIN, METOJI PABEHCTBA.

Yeonoenoe npaso. COBOKYIHOCTb HOpPM, ONPEACIIOIINX, KakKue
OOIIIECTBEHHO OIAaCHbIE JEWCTBHUA U TIOCTYNKH CJIEAYET CUYUTaThb YTOJIOBHO
HAKa3yeMbIMH; MIPAaBOMOYHS KOMIIETEHTHBIX OpPraHOB I10 OTHOLICHHIO K JIMLAM,
COBEPIIMBIIMM TPECTYIUICHUSI, OCHOBAaHUS M YCIOBHUS TMPUBJICYECHHUS HUX K
OTBETCTBEHHOCTH; NPHUHIMIBI KapaTEJbHOM MOJUTUKH TOCYIapCTBa, BHIBI U
CUCTEMY CAHKIUMH, COCTaBbl KOHKPETHBIX JIESHUI, (OPMBI U CTENIEHb BUHBI U T.[.
OCHOBHOWM HOPMATHBHBIM AaKT - YTOJIOBHBIM KOAEKC. MeTonm peryimpoBaHus -
UMIIEPAaTUBHO-3aIIPETUTEIIbHBIN.

Yeonosno-npoyeccyanovnoe npaso. Otpacib, perynupyromas AesTeNbHOCTb
Cyla, IMPOKYpaTypbl, OPraHOB IIPEABAPUTEIBHOIO CIEACTBHA W JO3HAaHHS IIO
PacKpBITUI0O U PACCMOTPEHHUIO YTOJIOBHBIX JI€J, OINpPENESAeT IpPOLECCyalbHbIE
bopMBbl 3TON JEATENBHOCTH, MpaBa M OOSI3aHHOCTH YYacTBYIOIIMX B HEH
CyObeKTOB  (IOJCIEICTBEHHBIX, MOACYAUMBIX, CBUAETENCH, MNOTEPHEBIINX,
HKCIIEPTOB, MPEACTaBUTENECH OOBMHEHHSA W 3alIUThI), UX MPABOBOE IMOJOXKEHUE.
Benymue MeTonbl peryJMpoBaHus - UMIIEPATUBHBIM U METOJ PaBEHCTBA CTOPOH,
KOTOpBIE€ TECHO B3aMMOCBSI3aHbI MEX/1y COOOM.

I'padxcoanckoe  npoyeccyarvhoe — npaso. COBOKYITHOCTB HOPM,
PETYIUPYIOIIUX JAESITEIIbHOCTh OpPraHOB NPABOCYAUS W JAPYTHMX YYAaCTHHKOB
npoliecca Mpy pa3pelieHud CIopoB O MpaBe IPAKIAHCKOM, a TAKXKe MO TPYIOBbIM,
CEMEHHBIM, IMYHBIM, (PUHAHCOBBIM U UHBIM JI€TIaM.

Jlenenue npasa Ha yacmHoe u nyoaudHoe CI0XUIOCh B FOPUINYECKOM HayKe
U MPAKTUKE JABHO - €ro MPOBOJWIM €lle pUuMckue ropucThl. IIIupoko M3BECTHO

BBICKA3bIBAaHUE JIPEBHEPUMCKOTO IOPUCTA YJIbIIMAHA O TOM, YTO MyOJIMYHOE MPABO
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€CTh TO, KOTOPO€ OTHOCHUTCS K IOJIOKEHHIO PUMCKOro rocyaapcTBa, Toraa Kak
4acTHOE€ - K TOJb3e OTAeNbHbIX Jull. I[lyOnuyHoe mnpaBo - 3TO 00JacTh
roCyJIapCTBEHHBIX JIEJ, @ YACTHOE MPaBO - 00JaCTh YacTHBIX jei. OgHaKo 10 CHX
NOp HayKa He BbIpaboTaja YETKUX KPUTEPUEB, MO3BOJISIONIMX MPOBECTH TPAHUILY
MEXKly MyOJMYHBIM M 4YacTHBIM MpaBoM. [Ipemyaraercss uCXoauTh U3 aHaIU3a
COBOKYITHOCTU TMPU3HAKOB: HMHTEPECHI, MOJJIEKAIIUE 3allUTe;, MPaBOBOE
MOJIO)KEHUE  CYOBEKTOB  NPABOBBIX  OTHOUICHWH;  NpeIMeT  MPaBOBOTrO
peryJIMpOBaHMUS; METOIbI IPABOBOTO PETYJIUPOBAHUS; XapaKTEP CAaHKIIUIA.

[IyObnuyHOe MpaBoO CBA3aHO C MYOJIMYHOM BIACTHIO, HOCUTEJIEM KOTOPOM
SABJISIETCSA rocyJapcTBo, XapaKTepUu3yeTcs UMIIEPATUBHOCTHIO HOPM,
HUEPaAPXUYHOCTHIO CYOBEKTOB MyOJUUYHBIX OTHOILICHHUM, KapaTeIbHbIM XapaKTepoM
CaHKIMK (KOHCTUTYIIMOHHOE IIpaBO, YTOJOBHOE, YTrOJOBHO-TIPOIECCYaAIbHOE,
aIMUHUCTpPATUBHOE, (PMHAHCOBOE, BOeHHOE). YacTHoe mpaBo «OOCITyXHBaeT» B
OCHOBHOM TMOTPEOHOCTH 4YaCTHBIX JHI[ ((U3MYECKUX U IOPUIUYECKUX), HE
oOnafaronMX BIACTHBIMU TOJHOMOYHMSIMH M  BBICTYNAIOIIMX B KadyeCTBE
CBOOOJHBIX M PABHONPABHBIX COOCTBEHHHUKOB. [l CyOBEKTOB XapaKTEepHO
PAaBEHCTBO IPABOBOrO IOJIOKEHHUSI, JUCIO3UTUBHOE COJIEPKAHUE HOPM IIpaBa,
MIPABOBOCCTAHOBUTEILHBIN XapaKTep OTBETCTBEHHOCTH (Tpa)KJaHCKOE IIPaBo,
TPYAOBOE, CEMENHOE, TOPrOBOE, MPEANPUHUMATETHLCKOE, KOOTIEPATUBHOE U T.J1.).

Cnenyer mpu 3TOM HMETh B BHJY, 4YTO YacCTHOE NIPaBO HE MOXKET
CYIIECTBOBAaTh 0€3 MyOJMYHOr0, MOCKOJBKY TOCJIEIHEE MPU3BAHO OXPaHATh U
3alMIIaTh nepBoe. B o01mieit nmpaBoBoi cUCTeMe OHM TECHO B3aMMOCBSI3aHBI M MX
pasrpaHUYEHHE O HEKOTOPOH CTENEHU YCIOBHO. B HEKOTOpPBIX CTpaHaxX Takoe
nojpasziejeHue BoOOIIe OTCYyTCTByeT. B aHriuiickom TpaBe, HE 3HaBIIEM
pEeleniuu pUMCKOTO MpaBa, UCTOPUUECKH CIOXKWIOCH JIeJIieHne MpaBa Ha oO1ee
MIPaBo U MPaBO CIIPABEIJIUBOCTH.

Mamepuanvnoe npaéo - 3TO COBOKYIMHOCTb HOPM, PETYJIUPYIOITUX
COJIepKaTeNIbHYI0 CTOPOHY OOIIECTBEHHBIX OTHOIIECHUH. MaTrepuanibHble HOPMBI
YCTAHABJIMBAIOT TMpaBa M  O0A3aHHOCTU B  paMKax  yIpaBJIEHUYECKUX,

MMYLIECTBEHHBIX, TPYAOBBIX, CEMEWHBIX W T.A. OTHOWIEHWW. [Ipoyeccyanvroe
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npaso - 3TO COBOKYITHOCTh MPABOBBIX HOPM, PETYIUPYIOIIUX OOLIECTBEHHBIE
OTHOILICHMS, BO3HUKAIOIIME B IPOIECCE OCYLIECTBICHUS M 3allUThl HOPM
MaTepUaibHOTO TpaBa. B Hayke CI0XWIOCH JABE KOHILEMIMU O COOTHOIICHUU
MaTepUaJIbHOTO W IMpoleccyalbHOro npasa. [lepBas HCXOOUT U3 UCKIIOYUTEIHBHO
OOCITy)KMBAIOIIETO  XapakKTepa MpPOIECCYalbHBIX HOPM, KOTOpPHIE HMEIOT
BTOPUYHBIN XapakTep. Bropas mpu3zHaeT 3a HOpMaMH MPOIECCYaJbHOIO IMpaBa
CaMOCTOSITENIbHOE 3HaueHWe. OUeBUAHO, YTO HCTOPUYECKH BO3HUKHOBEHUE U
pa3BUTHE MPOILIECCYAIbHBIX HOPM 3aBUCENIO OT MaTepuaybHbIX. M1 B Hacrosiiee
BpEMsI MOKHO TOBOPUTH O HAIMYUH HEMOCPEICTBEHHON 3aBUCHMOCTH COAECPIKAHUS
HOPM TMpPOLECCYaIbHOIO NPaBO OT HOPM COOTBETCTBYIOLIEH MaTepUaJIbHOU
orpaciu. Bmecre ¢ TeM, MeXIy MaTepUaJbHbBIM U MPOILECCYAIbHBIM MPABOM
UMEIOTCS IBYCTOPOHHUE, TECHBIE MTPaBOBBIC CBSI3U U B3auMHoOe Biusinue. O0nagas
CaMOCTOATENBHOCTBI0O HU MAaTE€pUajbHOE, HHU MPOLECCYyaIbHOE MpaBO, TEM HE
MEHee, HE MOKET CYILIECTBOBATh IPYT 0€3 Apyra.

Meowcoynapoonoe npaéo He BXOAUT HU B OJIHY HAIMOHAIBHYIO CHUCTEMY
MpaBa, MOTOMY HU OJTHO TOCYJapCTBO MHpA HE MOXKET CUUTaTh €ro cBouMm. OHO
3aHMMaeT oco0oe (HaJHAlMOHAIBHOE) MECTO, IIOCKOJIBKY pPEryjIupyeT He
BHYTPUTOCY/IapCTBEHHbIE, a4 MEXKIOCYy/JIapCTBEHHbIE OTHOIIeHUs. B  HeMm
BBIPAXKAETCA KOJJIEKTUBHASI BOJISI HAPOJOB, BBHICTYNAIOIINX CYOBEKTaMU JaHHOTO
npaBa. Ero HOpMbI U MHCTUTYTHI 3aKPEIUIAIOTCA B PA3IUYHBIX MEXKIYHAPOAHBIX
JIOTOBOpAax, COIVIAIICHUSX, YCTaBaX, KOHBEHIUAX, JEKIapalusx, JTOKyMEHTax
OOH. DOtu axkThl ompenensioT B3aWMHBIE TpaBa W OOS3aHHOCTU TOCYJAPCTB -
YYaCTHUKOB ~MHPOBOTO  COOOIIECTBA, MPHUHIMIBI HMX B3aWMOOTHOIIEHUH,
MOBEJEHUE Ha MEXTIYHAPOIHOM apeHe.

B Hayke OTCyTCTBYyeT e€AMHBIM TMMOAXOJ K MpoOJieMe COOTHOIICHUS
MEXIYHAPOJHOTO M HAIlMOHAJILHOTO mpaBa. Tak, Hampumep, MNpeAcTaBUTEIN
MOHUCTUYECKUX KOHIIECTIMN MPU3HAIOT MO0 TpUMAT MEXKIyHApOJHOTO TpaBa,
amb0 - BHYTPUTOCYJAPCTBEHHOTO, CUMTasl MEXKIyHapOJHOE TMPaBO  €ro
npojaokeHueM. JlyalucTudeckue KOHIICIIMU, MpHU3HaBash CaMOCTOSITEILHOCTh

o0erx TPaBOBBIX CUCTEM (MO MCTOYHHMKAM, CyOBEKTaMm, MpeaMeTaM IPaBOBOTO
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PETyJIMPOBaHMsI), UCXOIAT TaKXke JIMOO M3 IpHUMara BHYTPUIOCYAAPCTBEHHOTO,
100 MEXTYHAPOIHOTO MpaBa.

B Hacrosimiee Bpems Poccus 3aKOHOAATENBHO 3aKpenuiia IpUMar HOPM
MexayHaponHoro npaBa. B Konctutynmum P®  ycraHOBIEHO,  4TO
oOLIEeNpU3HAaHHbIE NPUHUUIIBI W HOPMBI  MEXKAYHAapOJHOIO IpaBa U
MEKJIyHApOJHbIE JOroBOpbl P®d ABIAIOTCA COCTAaBHOM YACTBIO €€ IIPaBOBOMU
cucteMel. Eciim MeXIyHapoaHbBIM JOTOBOpOM P® ycTaHOBIEHBI MHBIE IIpaBUIa,
YeM NpPEeIyCMOTPEHHBIE 3aKOHOM, TO INPUMEHSIOTCS IpaBWia MEXIyHapOJHOTO
norosopa (4. 4 ct. 15). OgHako Takoi mpuUMaT HOPM MEXIYHApOAHOIO IIpaBa HE
ABIIsIeTCA a0COMIOTHBIM. ['OCy1apcTBO, B KOHEYHOM HTOIE, CaAMO PEIlaeT, Kakue
HOPMBI MEXIYHApPOJHOTO MpaBa OHO MPHU3HAET U MOJJEPKUBAET, TO €CTh KAKUE

AOTOBOPBI OHO ITOAIIMCBIBACT 1 paTI/I(i)I/II_[I/IpyeT.

4. CucreMa npaBa M cMCTeMa 3aKOHO/IATeJIbCTBA

B nuteparype crpaBeqiinMBO OTMEYaeTCs, YTO CHUCTEMa IpaBa U CUCTEMaA
3aKOHOJATENhCTBA - 3TO JBE CTOPOHBI OJAHOTO U TOTO ke (¢EeHOMEHa -
OOBEKTHUBHOTO TMpaBa. BeIBeqeHHWE CHUCTEMBbl TpaBa 3a pPaMKH CHUCTEMBI
3aKOHO/JATENIhCTBA O3HAYaeT M BHIBEJACHHE €€ 3a paMKH caMoro mpasa. 1 B
MIPUHITUIIC TIPAaBUJIbHA XapaKTEPUCTHKA WX COOTHOIICHUS KaK COJACpXKaHUS H
(dhopmbI TIpaBa.

Bmecte ¢ TeM cucTtema mpaBa U cucTeMa 3aKOHOJATENIbCTBA - ATO XOTS H
TECHO CBSI3aHHBIE, HO pa3HbIE CHUCTEMbl. Y HHMX pa3HOE IIeJIEBOC Ha3HAYCHUE U
pa3Hoe CTPOEHHUE.

Cucmema npasa*®

- 3T0 OOBEKTHMBHO CYIIECTBYIOIIEE CTPOCHHE IpaBa,
XapaKTepU3yroIIeecss BHYTPEHHEH COTIACOBAHHOCTHIO, B3aMMOOOYCIOBICHHOCTHIO
U B3aUMOJICHCTBHEM  COCTABJISIONIMX €ro  HOPM, OOBEAUHEHHBIX IO
COOTBETCTBYIOIIIEMY OCHOBAHHMIO B OTJEJIbHBIC OTPACIU, MHCTUTYTHI U JAPyTrUe

nmpaBoBbeie 0OmMHOCTH. CHcTeMa TpaBa XapaKTepU3yeT BHYTPEHHIOK CTPYKTYpPY

188 Myxaes, P. T. Teopus rocyaapcTsa W mpasa @ yueOHuK s By3os/ P. T.Myxaes. — 3-e u3a., nepepab. u
norr. — Mocksa : M3marensctBo HOpaiir, 2025. — 555 c.
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npaBa, ONpPENENseT  OCHOBOMNOJIAraloUIMe  MPUHUUIBI  OObEIUHEHUS |
mubdepeHnanu - IOpUIMYECKUX ~ HOpM.  DakTUYecKd  CcuUcTeMa  IpaBa
XapaKTepu3yeT CTpoeHHe (PIEeMEHThl M CTPYKTypy) INpaBoBOM uH(pOpmanuu
(comepkaHusi mpaBa) M oOecreyuBaeT JACMCTBUE MpaBa Kak WHGOPMAIMOHHO-
PETYJISTUBHON CUCTEMBI.

Cucmema 3axonooamensbcmea — 3TO COBOKYIHOCTh BCEX HOPMAaTHUBHBIX
MPaBOBBIX AKTOB, JCUCTBYIOIIAs B KOHKPETHOM TOCYJAapCTBE M OTJIMYAIOIIASICS
B3aMMOCBSI3aHHOCTBIO W HMEPApPXUYHOCTBIO COCTABISIIOIIMX €€ 3JIEMEHTOB
(3aKOHOB, YKa30B, NOCTAHOBJICHUMU, MOJIOXKEHUN, WHCTPYKIUH, PacCHOpsKEHUN).
Cucrema 3aKOHOJATENBCTBA XAapaKTEPU3YET CTPOCHUE HOCUTENSI IPaBOBOU
uH(popManMu, M 3aJadya €€ COCTOMT B TOM, 4YTOOBI OOECIEYMBATH HAJIEKHOE
XpaHeHue 3Toil nadopmannu u ee 3pPEeKTUBHOE UCIIOIB30BAHNUE.

B nutepatype oTMeuaercsi, 4TO CUCTEMa MpaBa SIBISETCS OOBEKTUBHBIM
OCHOBAHHMEM CUCTEMBbI 3aKOHOAATENIbCTBA, UTO CUCTEMA 3aKOHOJATEIbCTBA JOJIKHA
CTPOUTBCS 3aKOHOAATENIEM Ha OCHOBE CHCTEMBI ITpaBa. OJIHAKO pa3BUTHE CUCTEMBI
3aKOHOJATEIbCTBA, €€ COBEPILICHCTBOBAHME 3AKJIIOYAETCS HE B TOM, YTOOBI BCE
0ojee KOMMPOBaTh CUCTEMY IpaBa, OXOJIUTh HA HEE, a B TOM, 4TOOBI Hauboiee
MOJIHO PEAM30BbIBATH CBOE CIYXEOHOE MpeAHa3HAYEeHUE IO OTHOILIEHUIO K
CUCTEME MpaBa: 00ecnevynBaTh SICHOCTb U JOCTYNHOCTh MPaBOBOM MH(pOpMAIINH,
YCTaHaBJIMBATh YETKYIO HEPAPXUIO FOPUIANUYECKUX HOPM MO UX IOPUAUYECKON CHIIE,
HanOoJiee MOJHO W TMPAaBWIBHO YYHUTBIBATH OCOOEHHOCTU TIOCYJIapCTBEHHOTO
YCTPOMCTBA CTPaHbI U T. [I.

CucreMa 3aKOHOAATENbCTBA °%(a Moj «3aKOHOATEIECTBOM» B KOHTEKCTE
JAHHOU TPOOJIEMBI ClIeyeT MOHUMAaTh BCIO COBOKYITHOCTh HOPMATHUBHO-TIPABOBBIX
aKTOB BIUIOTh JO JIPYrHMX O(UIHUANIBHBIX (POPM BBIpAKEHUS IpaBa) - pe3ysbTar
CHEUaIbHOW JESATENbHOCTH TIOJHOMOYHBIX OpPraHOB (MMEIOIIMX «IPaBO Ha
IPaBOTBOPYECTBO»), U B ATOM IUIAHE OHA MOXXET OBbITh OOJIee COBEpILIEHHA WU

MCHCC.

159 Menucos FO.A., Kack JL.U., Kosnos B.A, SIsuu JI.C., OtB. pex.: Kopones A.W., SIsuu JI.C.:/Teopus rocyaapcrsa
1 npaBa. YueOHuk- nepepad. u gorn. — Jleannrpam: 1987. — 500 c.
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CooTHOIIEHNE CUCTEMBI IIPaBa U CUCTEMbI 3aKOHO1aTEIbCTBA:

1) Cucrema mpaBa CKIaJIbIBa€TCsl OOBEKTHBHO, OTpaxas YPOBEHb M
KauyeCTBO Pa3BUTHUS OOIIECTBEHHBIX OTHOIICHHM, a CUCTEMa 3aKOHOAATEIhCTBA —
CYOBEKTUBHO, T.K. HAPSMYIO 3aBUCUT OT BOJIM 3aKOHOAATEIIS.

2) Ecau »ieMeHTaMu CHUCTEMbl IpaBa SIBJISIFOTCS HOPMBI, WHCTUTYTHI,
OTpaCiH, TO 3JIEMEHTHI CHCTEMBI 3aKOHOIaTEIbCTBA - HOPMATUBHO-TIPABOBBIE AKThI
U COCTAaBJSIIOIIME HUX OAJIEMEHTHl (pa3jienbl, TJaBbl, CTaTbW, IYHKTBI U Jp.).
Ortpaciieii mpaBa KOJIMYECTBEHHO MEHBIIIE, YEM OTPaCiIei 3aKOHOIaTEIbCTBA.

3) CrpykTypa CHUCTEMBI 3aKOHOJATENbCTBA CTPOUTCS KaK «I10 BEPTUKAIIN
(mpuHIMI cyOOpAMHALMH), TAK U «I10 TOPU3OHTANIN» (MPUHIUN KoopAuHauu). B
OCHOBE HEpapXHy HOPMATUBHO-TIPABOBBIX AKTOB (BEpPTHKaJIbHAs CTPYKTYpa)
Bcerga JexuT KoHcTuTynus. ['OpU30HTanbHOE CTPOEHUE XapaKTEepU3yeTCs
HaJM4YHEM Pa3BETBICHHON CUCTEMbI 3aKOHOJATENbHBIX OTPACIIEH.

4) IlpeoOnagaer TOYKa 3pEHHs, YTO CHUCTEMa IpaBa HOCUT MEPBUYHBIN
XapaKkTep, a CUCTEMA 3aKOHOATEIBCTBA — BTOPUYHBIN, IPOU3BOIHBIN.

5) Cucrtema mpaBa OTpa)kaeT BHYTPEHHEE CTpPOCHHE MpaBa U OJM3Ka K
NOHSTHUIO «COJEpXKaHUE IpaBa», CUCTEMa 3aKOHOAATENIbCTBA OTpaxkaeT (opmy
BHEILIHETO BBIPAKEHUS IIpaBa.

6) McXOoIHBIM 3JIEMEHTOM CHUCTEMBI IpaBa BBICTyMaeT HOpMa MpaBa, B
CUCTEME 3aKOHOJATENIBCTBA €1 COOTBETCTBYET CTAThsl HOPMAaTUBHOIO AKTa.

7) Otpacneil 3aKOHOAATENbCTBA 3HAYUTENIBHO OOJIBIIE, UEM OTpaciiel mpasa.
CoOOTBETCTBEHHO CHCTEMa 3aKOHOJATENIbCTBA MO OOBEMY IIMpE, YeM CHCTeMa
npasa.

8) Cucrtema mpaBa BbICTyNaeT MH(OPMALMOHHO-PETYJISITUBHON CUCTEMOIA,
CHCTEMa 3aKOHOAATEIbCTBA — (hOpMa XpaHEHUs IPaBOBOI HH(pOpMaLIHHL.

9) Cucrema mnpaBa SBISETCA PE3YJbTATOM HAYYHO-JOKTPUHAIBHON
nestenbHocTH.  CHcTeMa  3aKOHOJATENbCTBA  (POPMHUPYETCS  CIELHAIbHO
YIOJHOMOYEHHBIMHU OpraHaMu BJIACTU U UMEET Iopuandeckoe opopmiieHue.

CBoeoOpa3ueM OTIMYAIOTCS CUCTEMbl 3aKOHOAATENbCTBA B (PeAepATUBHBIX

rocynapctBax. [Ipumepom 37ech MOXKET CIyKHTh 3aKOHOJATenbCcTBO Poccum, B
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COCTaB KOTOpPOTO BXOIAT KakK O6HIC(I)C,IIGPEUIBHOC 3aKOHOAATCIIBCTBO, TaK H

3aKOHOOATCIBbHBIC ITIOACHUCTCMbI CY6T)CKTOB CDCI[CpaHI/II/I.

I'naBa 14. MexaHu3M NPaBOBOI0 PeryJJHPOBAHUA
1. IlpeameT NpaBoOBOro peryJMpoBaHUsA

C.C. AnekceeB ompeneisul MOJ NpeoMemomM Hpaso8o2o pe2yIupo8aHus -
pazHoOOpa3Hbie OOIICCTBCHHBIE OTHOIICHHUS, KOTOpPbhIe OOBEKTUBHO, IO CBOCH
MPUPOE MOTYT TO/IaBaThCS HOPMATHBHO-OPTAaHU3AIMOHHOMY BO3JCHCTBHUIO U B
CYIIECTBYIOIINX YCIOBHSX TPEOYIOT TaKOrO BO3JACHCTBUS, OCYIIECTBIISIEMOTO MPH
MOMOIIY IOPUTUYECKUX HOPM U BCEX MHBIX IOPUIMYECKUX CPEJCTB, 00Pa3yIOMUX
MEXaHM3M MPaBOBOro peryauposanus. A.B. Manbsko 1% monumaer mox npexmerom
MIPaBOBOTO PETYJIUPOBAHMS ONpPEETICHHbIE O0IIECTBEHHbIE OTHOIICHHS, KOTOPhIE
MOJIITAIAf0T MO PETYJIMPOBAHUE TIPABOM HMJTH HAXOJATCS MO/ €T0 FOPUCIUKITUEH.

OTHOMICHHSI, BXOAIIME B TPEAMET MPABOBOTO PETyJIUPOBAHUS, JTODKHBI
MOJ/IJIaBaThCsl MPABOBOMY PETYJIUPOBAHUI0O U OOBEKTUBHO HYXIAIOTCS B HEM.
OOBbekTHBHAS HEOOXOMMOCTD TPABOBOTO PETYIUPOBAHUS TPEIOIAraeT HATHINE
TaKOro KpUTEPHs, KaK COlMalibHAs 3HAYUMOCTh OTHOIIICHUNM M HEBO3MOXKHOCTh MX
ypeTyJIMPOBaHUS TIPH TOMOINNA APYTHX CONHAIBHBIX HOpM. [loHsATHE mpemmera
MIPaBOBOTO PETYIMPOBAHMS B PeACPATUBHBIX TOCYAAPCTBAX HAXOAUT OTPAKEHUE B
pasrpaHUYeHUN peaMeToB BeJieHUs. C MOMOIIBIO MOHATUS «TIPEIMETHI BEJICHUSD)
YCTaHABIMBAIOTCS CHEphl  «IMOTUTHYCCKUXY», «IIYOJUYHBIX» BO3MOKHOCTEH
dbenepalbHOTO M PErHOHATIBLHOTO YPOBHEW TOCYAApCTBEHHOW BJIACTH, KOTOPHIE
JTOJDKHBI UCXOJIUTh U3 CTETICHH 3HAYUMOCTH TOM WM UHOW cepbl 00IECTBEHHBIX
OTHONICHUH JIT BCETO TOCYyAapCTBa B IIEJIOM WM JUIS OTIEIBHBIX CYOBEKTOB
dbenepanuu. [lox nmpeaMeramMu BeeHUS MOYKHO IMMOHUMATh c(epbl 00IIeCTBEHHBIX
OTHONICHUH, PETYJIMPOBAHWE M OCYIISCTBICHWE KOTOPBIX, MCXOIS M3 CTCICHH

COLIMAJIBHOM 3HAYUMOCTH M TpPUHIMUIA IeJ1ecO00pa3HOCTH TpHU  (PAKTUYECKOM

160 Manbko, A. B. Teopus rocyaapcTsa u 1pasa : yue6Hoe nocobue / A. B. Manbko, A. FO. Canomatus. — 3-€ U3
— Mocksa : PUOP : UHOPA-M, 2024. — 213 c.



202
peain3alny, 3aKpeIvieHo 3a (enepalbHbIM M (MJIM) PETMOHAIBHBIM YPOBHEM
roCy/1apCTBEHHOM BJIACTH.

[IpaBo HE [ODKHO M HE MOXKET PEryJIHpoBaThb BCE OOIIECTBEHHbBIE
OTHOIIEHUS WU BCE colMaibHble CBsI3U Jroaeu. [loaToMy HEOOXOAMMO YETKO
OTrpaHUYMBaTh cepy MPaBOBOTO PETYIMPOBAHUS, OOLICCTBEHHBIE OTHOIICHUS,
KOTOpPBIE JOJKHBI 00JIa1aTh CIEAYIOIIUMU KPUTEPUSIMHU:

- C COAEpXaTeIbHOM CTOPOHBI OHU JOJDKHBI IPEICTABIATh, Kak
WHANBUAyaJIbHBIE  HMHTEPECHl  WIEHOB  OOIIecTBa, TakK W  HHTEPECHI
oOuieconuanbHbIE;

- B HHMX pPEAJU3YIOTCS B3aUMHBIE MHTEPECHl UX YYACTHHUKOB, KOTOpBIE B
KOHEYHOM HTOTE€ BBIPAXKAIOTCS B KOPPECIOHAMPYIOMIMX B3aMMHBIX TPaBax u
00513aHHOCTSIX, B3aMMHON OTBETCTBEHHOCTH;

- OHHM CTPOATCS Ha OCHOBE COTJIACHS BBIMIOJIHATH OMpPECIICHHBIC MPaBHIIA,
pU3HAHUS 0053aTEIBHOCTH STUX MIPaBUIL;

- OHM TpeOylT COONIONEHUS TpaBWI, O00S3aTENbHOCTh KOTOPBIX
MTOAKPEIIEHA JOCTATOYHO JEUCTBEHHON CUIIOM.

[Ton nmpaBoBOe peryaupoBaHuE MOANAAAIOT  CIEAYIOLIUE  TPYIIIBI
0OIIIECTBEHHBIX OTHOIICHUHN:

1) orHOmeHus moAeii TO O0OMEHy MaTepuajibHBIMH U JTYXOBHBIMHU
[IEHHOCTSIMU (MMYIIIECTBEHHBIC);

2) OTHOLUEHUS MO BJIACTHOMY YHIPABJICHUIO OOIIECTBOM (IOCYAapCTBEHHOE
yIpaBiieHUE, MOJIUTUUECKUE OTHOLLEHUS);

3) oTHomeHUsT MO O0OECIEeUEHUI0 MpaBoNopsAKka (MPU3BaHBI 00ECIIEYUTH
HOpMaJbHOE TPOTEKAHWE TPOIECCOB OOMEHa IEHHOCTSAMU M TIPOIECCOB
yIpaBJIeHUS B OOIIECTBE).

OO1ecTBEHHBIC OTHOIICHHS, BXOISAIINE B 3TH TPYIIIHI COCTABIISAIOT MPEAMET
MPABOBOTO PETYJIMPOBAHUS, MOCKOJBKY IO CBOEH MPUPOJE MOTYT MOAIABATHCS
HOPMAaTUBHO-OPTraHU3allMOHHOMY  BO3JICHCTBUIO U TpeOYyIOT  IPaBOBOIO
pernmamMeHTHpoBaHUs. B paMkax BbIIIIEHa3BaHHBIX c(ep CyIIEeCTBYIOT MPEAEIbI

MPaBOBOTO PETrYJIUPOBAHMS, KOTOpPHIE TMOAPA3ACIAIOTCS HAa OOBEKTHBHBIE U
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CYOBbEKTUBHBIE: OOBEKTUBHBIE 3aBUCAT OT MPUPOAHBIX, TEXHUUECKHUX, COLIUATIbHBIX
U UHBIX (PAKTOpPOB, KOTOPBIE JENAlOT HEBO3MOKHBIM BO3JCHCTBHUS IpaBa Ha Te
1100 MHBIE OOIIECTBEHHBIE OTHOIICHHS (OTCYTCTBHE TEXHMUYECKON BO3MOXKHOCTH,
(MHAHCOBO-MAaTEpUANBHBIX CPEACTB U Jp.), CYOBEKTHUBHBIE BCETJa 3aBUCSIT OT
BOJIM 3aKOHOZATENs, HE KEJAOWIEr0 N0 TEM WJIM WHBIM IPUYMHAM PETYIUPOBAThH
OIIpeeEHHbIC OOIECTBEHHBIE OTHOICHHUS!

B pamxkax Teopuu rocyaapcTsa U Ipasa IpPOBOAUTCS YETKOE pa3rpaHU4YCHHE
KATETOPUU «IIPABOBOE PETYJIMPOBAHUE» W «IIPaBoBOe Bozaeucteue». llox
IIPAaBOBBIM  BO3JCHCTBHEM  IIOHMMAETCS  PE3YJIbTATHBHOE,  HOPMATHBHO-
OpPraHM3allMOHHOE BJMSHHE Ha OOIIECTBEHHBIE OTHOIIECHHS KakK IPaBOBbBIX
CPEIICTB, TAK U MHBIX MPABOBBIX SBJIECHUH (IIpaBOCO3HAHUA, MPABOBOM KYJIbTYPHI,
I0puAnYecKoro npotuecca). [IpaBoBoe peryaupoBaHue BbICTyHaeT OJHON U3 GopMm
BO3JICHCTBHS TpaBa Ha OOLIECTBEHHBIE OTHOLIEHUS C MOMOILIBIO CHEHUATbHBIX
IIPABOBBIX CPEACTB — HOPM IpaBa, MPABOOTHOIICHHM, AKTOB PEaIu3aluu IIpasa.
[lonsiTHE «IIPaBOBOE  BO3ACUCTBUE» IIMPE «IIPABOBOTO  PETYIMPOBAHUS.
[IpaBoBO€ BO3JEUCTBHME MPEIACTABISET COOOM HE TOJBKO  CHEHUABHO-
IOPUIMYECKOE BIMSHUE IIpaBa Ha OOIIECTBEHHYIO KM3Hb, HO U MH(OPMALMOHHO-

IICUXOJOTNYCCKOC, BOCIIUTATCIBHOC, COIMAJIbHOC U HHOC.

2. MeTobl NPABOBOIO PeryJupoBaHuUs
Pa3HooOpa3ue 00111eCTBEHHBIX OTHOLIEHUH, BXOASIINUX B cepy MpaBOBOrO
PETYIMPOBaHUs, TIOPOKIAET PA3IMYMA B METOAAX U criocobax. Memoo npasoeozo
pe2yiuposanis. — 3T0 COBOKYITHOCTD IPUHIIUIIOB, IPHMEMOB M CPEJICTB BO3IEHCTBHS
IpaBa Ha ONPEAEIECHHBIH PO OOMIECTBEHHBIX OTHOIIEHHH C Y4E€TOM B3aUMHOTO
nonoxenus cyonexroB mpasa. JILA. Mopososal® mong meromom mpaBoBoro
PETYJIMpOBaHUs TOHUMAET CHOCOOBI, NPUEMBI, CPECTBA, PErIaMEHTHPYIOIIHE

00IIECTBEHHBIE OTHOIIICHUS.

161 Mopo3sosa, JI. A. Teopus rocyaapcTsa M mpasa . yue6uuk / JI. A. Mopo3oBa. — 6-¢ u3f., nepepab. U oM. —
Mocksa : Hopma : UTHOPA-M, 2024. — 464 c.
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MeTton mnpaBOBOro peryjaupoBaHHs OTBEYAaET HAa BOIPOC, Kak, KaKuUM
o0pa3oM MpaBO OCYIIECTBISIET CBOIO PETYIATUBHYIO poJib. MeToja MpaBOBOTO
pEryJIMpOBaHUS SBJISIETCS OJHUM M3 BaXXHBIX KPUTEPUEB pa3rpaHUUYEHUS MpaB Ha
OTpaciu, OH MO3BOJISIET MPABWILHO OINPEACIIUTh MMPABOBOE MOJIOKEHUE CYyObEKTOB
MpaBa, MOPSAJIOK U OCOOCHHOCTHM BO3HUKHOBEHHUS MPABOOTHOILICHUM, CpEICTBA
oOecrieueHns peann3aluy IPaBOBBIX TPEOOBAHUA U CAHKITH.

MeTonbl MPaBOBOTO PEryJupOBaHUS MOXKHO KjIacCU(UUMPOBAThH Ha
LEHTPAJIU30BaHHBIE W JICLICHTPAIU30BaHHbIE. Memoo Oeuenmpanu306annozo
pezyauposanua (aBTOHOMHBIN, JAMCIO3UTUBHBIN) — MOCTPOCH HAa KOOPAMHAIMH
nejaell W MHTEPECOB CTOPOH B OOIIECTBEHHOM OTHOIICHHH CYOBEKTOB
IrpaXIaHCKOTO OOIEeCTBa, YAOBIETBOPSIONIUX CBOM YaCTHbIE MHTEpECHl (B cdepe
oTpacjeil  4YaCTHOMPABOBOIO  Xapakrepa). Memoo  uyenmpanuzo8anHozo
(MMIIEpaTUBHOTO, aBTOPUTAPHOTO) peyruposanus — 0a3UpyeTcs Ha OTHOIIECHUSIX
cyOOpauHALIUM MEX]y YYaCTHUKaMH OOIIECTBEHHOTO OTHOIIEHUsA. B 3Tux
OTHOILICHUSX IPUOPUTETHBIM SIBJISIETCSA 0O0II1eCTBEHHBIN UHTEpEC.
[lenTpanu3oBaHHbIC, HWMIIEPATUBHBIE METOABl HCIOJIB3YIOTCSI B IMYyOJMYHO-
MPaBOBBIX OTpacisix (B KOHCTUTYIMOHHOM, aJMHUHUCTPATUBHOM, YTOJIOBHOM
npase).

Hmnepamusnviii. memoo (BIAaCTHBIA, aBTOPUTAPHBIN)- BO3JCHCTBHE Ha
OOIIIECTBEHHBIE OTHOIICHUS, KOT/Ia CYOBEKTY MPEAMUCHIBACTCS CTPOTO 3a/IaHHBIN
BapUAHT TOBEJAEHUS U OH HE HMEET BO3MOXHOCTH YKJIOHHUTBHCS OT €ro
OCYIIECTBJICHUS IOJ YIrpO30W MPUMEHEHUS MEp NPUHYXICHUA. JlaHHBIA METO.
npeo0agaeT B MyOJUYHBIX OTpacisX MpaBa (YrojJOBHOM, aJMUHHUCTPATHUBHOM,
HaJIOTOBOM), TJi¢ MMEIOT MECTO OTHOIIEHHUSI BJIacCTH U moauuHeHus. s Hero
XapaKTEPHO: TOMAYNHEHHOCTh CYOBEKTOB MPABOOTHOIICHUM, HATW4YMEe TOYHBIX
MpEeANMCaHU TOBEICHHS, HEIONMyCTUMOCTh BbIOOpa aJropuTMa IOBEACHUS,
obecrieueHue ¢ MOMOIIbIO KapaTeIbHbIX CAaHKIIHUM.

Jlucnozumusnwiii. Memoo (a8mMoHOMHbIIL)- TPU PETYIUPOBAHUU OTHOILICHUM
MEXIy CyOBbeKTaMu MpPeayCMATPUBAIOTCS JIMIb OOIIHE paMKH BO3MOXKHOIO

MMOBCACHUA, IIPH 3TOM BHYTPU HHX CY6’BGKTBI BIIpaB€ CaMOCTOATCIbHO


https://ru.wikipedia.org/wiki/%D0%98%D0%BC%D0%BF%D0%B5%D1%80%D0%B0%D1%82%D0%B8%D0%B2%D0%BD%D1%8B%D0%B9_%D0%BC%D0%B5%D1%82%D0%BE%D0%B4
https://ru.wikipedia.org/wiki/%D0%94%D0%B8%D1%81%D0%BF%D0%BE%D0%B7%D0%B8%D1%82%D0%B8%D0%B2%D0%BD%D0%BE%D1%81%D1%82%D1%8C
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MPEAYCMOTPETh NHOM BAPUAHT MOBEJCHUS IO CBOEMY YCMOTPEHHUIO, B TOM CIIyYae,
€CIM TaKuM TIPaBOM OHHU HE BOCIIOJIB30BAIMCh, HMX OTHOILIEHUS OyIyT
PEryJIMpoBaThCs COTIACHO OOUIMM IpeanucanusM. J[aHHbIi MeTon nmpeoliaiaeT B
OTpacisiX YacTHOTO TpaBa (TPakKJAHCKOTO, CEMEWHOro), OCHOBAHHBIX Ha
paBEHCTBE CTOPOH. B OCHOBE JAMCHO3UTUBHOTO METOAA JEXKAT MPHHIUIIBI
paBEHCTBA CYOBEKTOB IPABOOTHOLIEHUH, BO3MOYKHOCTh BbIOOpa BapUaHTa
MTOBEJICHUS W JNEUCTBUSA B rpaHUuIAx MIPaBOBOM HOPMBI,
IIPaBOBOCCTAHOBUTEIIbHBIE CAHKIIHH.

K ponosmHuTensHBIM METOAAM MPABOBOTO PETYJIUPOBAHUS OTHOCSTCS
MOOIIPUTEINIbHBINA, PEKOMEHATEIbHBIN, aIbTEPHATUBHBI U JIpyTrHe. Tak, COrjacHO
MOOLIPUTEIIBHOMY METOAY CYOBEKTY MPEANUCHIBACTCS ONpPENENEHHBI BapUaHT
IIOBEJEHUS, IIPU 3TOM 33 KaYECTBEHHO COBEPLIEHHOE MCIIOJHEHUE MPEyCMOTPEHA
Mepa JOIMOJHHUTEIBHOTO OJaronpusTHOrO BO3JAEHCTBUA (Jbrora, moouipeHue). B
COOTBETCTBUM C PEKOMEHJATEIbHBIM METOAOM CYOBEKTY  OIpeAeseTcs
BO3MOXKHBII BapUaHT MOBEJICHUS, HO OH HE 00s13aH €ro MPUACPKUBATHCS U MOXKET

CBO6OI[HO YKIIOHHUTBLCS OT UCITIOJITHCHMUS.

3. MaTtepuajbHOe M IPOLECCYATBbHOE IIPABO

MarepuanbHoe TMpaBo — ropuaudeckas aepuHUIMs, 0003HAayYaroIas
IPABOBbIE HOPMBI, C TIIOMOIIBIO KOTOPBIX TOCYJapCTBO BO3JCHCTBYET Ha
OOIIIECTBEHHbIE ~ OTHOIICHHs, TPSIMO H  HEMOCPEACTBEHHO  PEryiHpys
oOmiecTBeHHble OTHOLIEHUs. HopMbl MaTepuanbHOTrO mpaBa 3aKperisiioT (GOpPMBI
COOCTBEHHOCTH,  ONPEACNAIOT  MOPSAOK  oOpa3oBaHMsI M CTPYKTYpYy
TOCy/IapCTBEHHBIX OpPTaHOB, YCTAaHABIMBAIOT TPABOBOM CTaTyCc TpakIaH,
OCHOBAHUS U Mpeiesibl OTBETCTBEHHOCTH 32 IPAaBOHAPYIICHUS U T.JI.

OOBEeKTOM MaTepHaTbHOTO MPaBa BBHICTYIAIOT OTHOIIEHUS, KOTOPHIE MOTYT
OBITh TI0 CBOEMY XapaKTepy: XO3SMCTBEHHBIMH, UMYIIECTBEHHBIMH, TPYAOBBIMH,
ceMeiiHbIMU U uHble. DakTuyeckoe (MaTepuanabHOE) COACpKAHHE JTaHHBIX
OTHOIIIEHUH COCTaBISIET OOBEKTHUBHYIO OCHOBY, MPUMEHHUTENHHO K KOTOPO HOPMBI

MaTEepUaNBHOTO TMpaBa OMPEACNAIOT B3aWMMHBIE TMpaBa M OO0S3aHHOCTH UX


https://ru.wikipedia.org/wiki/%D0%A7%D0%B0%D1%81%D1%82%D0%BD%D0%BE%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
https://ru.wikipedia.org/wiki/%D0%93%D1%80%D0%B0%D0%B6%D0%B4%D0%B0%D0%BD%D1%81%D0%BA%D0%BE%D0%B5_%D0%BF%D1%80%D0%B0%D0%B2%D0%BE
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YYaCTHUKOB. MamepuanbHoe npaso MPeACTaBIseT COO0M COBOKYITHOCTh ITPaBOBBIX
HOpMaM, KOTOpBIC YIIOPSIOYMBAIOT ITOBCJACHUE WHAWBUIOB, OpraHU3alliil B
pPa3IUYHBIX CONMAJIBHBIX cepax TMyTeM HEMOCPEACTBEHHOTO IPAaBOBOTO
PETYIMPOBAHHUS.

MarepuanpHOEe TIpaBO — JTO TMOHATHE, OOO3HAYAIOIIEe COBOKYITHOCTH
MPaBOBBIX HOPM, PETYJHUPYIONIUX CONEPKATCIbHYI0O CTOPOHY pealbHBIX
o011ecTBeHHbIX OTHOIIEHHH. C MOMOIIBIO ATUX HOPM TOCYIAapCTBO BO3JCHCTBYET
Ha OOIIECTBEHHBIE OTHONICHHS ITyTEM MPSIMOTO, HEMOCPEICTBEHHO IPABOBOTO
pETYJIMPOBaHMS, B  MaTepUaIbHO-NIPABOBBIX  HOPMAaxX  HEMOCPEICTBECHHO
hopMyIHpYIOTCS MpaBa U O0SI3aHHOCTH yYaCTHUKOB IPAaBOOTHOIICHUH. MHBIMEU
CJIOBaMH, TPEIMETOM IPABOBOTO PETYJIMPOBAHUS HOPM MaTEPHAIBHOTO IIpaBa
SIBJISIFOTCST OOIIIECTBEHHBIE OTHOIIICHUS, CBSI3aHHBIC ¢ MAaTEPHAIBHBIMHU YCIOBUSIMU
’KHU3HHU OOIIeCTBA.

K oTpacism matepraabHOTO TIpaBa OTHOCSITCS:

- KoHcTuTynimoHHOE TpaBO — OJHA M3 Haubojee BaKHEHIUX OTpacieit
mpaBa, MPEACTABILIIONIAS COBOKYIMHOCTh HOPM, PETYIUPYIOMUX OOIIECTBEHHBIC
OTHOIIICHHS, B cdepe opraHu3alldd TOCyJapCTBEHHOM BIIACTH, 3aKperuisas u
yCTaHaBJIMBAass OCHOBBI KOHCTHUTYIIMOHHOTO CTPOS, OCHOBHBIC IpaBa M CBOOOJBI
JUYHOCTH, OCHOBBI  OpTaHM3AIlMU  BBICIIMX OPTaHOB  3aKOHOJATEIHHOM,
WCIIOJTHUTEIILHON 1 CyIcOHOM BIACTH U MECTHOT'O CaMOYyIIPaBJICHUS.

- AIMHHHCTPAaTHBHOE TIPaBO — COBOKYIHOCTh HOPM, PETYJIUPYIOIINX
OTHOIIICHHS,  KOTOpPhIE  CKJQABIBAIOTCS B TIPOIECCE  OCYIIECTBIICHUS
HCIIOJTHUTEIILHO-PACTIOPSIANTEILHON  AEATEIbHOCTH OPraHOB T'OCYJIapCTBEHHOTO
YIpaBJICHUS.

- I'pakmanckoe mmpaBo - 3TO OJIHA U3 HamOoJiee 0OBEMHBIX OTpacjei mpasa,
pETYIUpYIOMasi WMYIICCTBEHHBIC OTHOIICHUS W CBSA3aHHBIC C HHUMH JIHYHBIC
HEMMYIIIECTBEHHBIC OTHOIICHHUS, B TOM WYHCJIC, OTHONICHUS COOCTBEHHOCTH,
00s13aTEILCTBEHHBIC, CKJIAJIBIBAIOIINECS MEXAY (DU3UYECKUMU U FOPUIUYECKUMHU
JUIaMH, TOCYAapCTBOM M MYHHUIIMITAJILHBIMU 0Opa30BaHUSAMH KaK yYaCTHHKAMU

IPaKIaHCKOTO 000poTa.
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- OUHAHCOBOE MPaBO — COBOKYIHOCTh HOPM, PETYJIHUPYIOUIUX OTHOILIEHUS,
BO3HMKAIOIIME B Mpoiecce (PUHAHCOBOM NIEATENIbHOCTH B rocyaapctse. B Hero B
HEKOTOPBIX YacTAX, BXOJUT OAHKOBCKOE, OOJKETHOE, HAJIOrOBOE, CTPaxoOBOE
paBo U JIpyrue mo0Tpaciiy mpasa.

A Takke K MaTepHalIbHBIM OTpAacCisIiM IpaBa MOKHO OTHECTU >KUJIUIIHOE
paBo, CEMEITHOE, TPYA0BOE, MPABO COLUATBHOTO 00ECIIeYeHHsI, YTOJIOBHOE TPAaBoO,
HKOJIOTUYECKOE U JIp.

IIpoyeccyanvrnoe npago - COBOKYIHOCTH MPABOBBIX HOPM, OMPEACISIONINX
MPOLIETyphl, MPOIECCHl HCIOTHEHUS HOPM MAaTEpPHAIbHOIO IpaBa, KOTOpHIE
pEerJaMeHTHPYIOT — TOPSIIOK  PacCMOTPEHUST M pa3pellieHus  YrOJOBHBIX,
TPOXAAHCKUX, apOUTpaXHBIX Jel, a Takke Jeal 00 aJIMUHUCTPATUBHBIX
IPAaBOHAPYUIEHUSIX M [I€J, PAacCMaTpUBA€MbIX B IMOPSAIKE KOHCTUTYLMOHHOTO
CyIOTpOon3BOACTBA. HOpMBI TpoIlecCyanbHOTO TpaBa TakXKe PEryIHpyroT
OTHOILICHMS, BO3HHUKAIOIIME B TIpollecce IMpaBOTBOpUecTBa (0OCYyXaeHUE
3aKOHOMNPOEKTOB M [Ip.), PEIVIAMEHTUPYIOT NPOLEAYpY IpPaBONPUMEHEHUS -
NOPSAZOK HA3HAYCHHWs] TICHCHHM, OOMEHa O KWIBIX T[IOMEIICHUH, BBIACICHUS
3€MEJbHOTO Yy4yacTKa WM MpelyCMAaTpUBAIOT MOPSAOK 3aKIIOYEHHS CHEIOK,
HAaCJIEOBaHUs U Ap. B KOHTHHEHTAIBbHON IPABOBOM CEMbE MTPOLIECCYAIBHOE TIPABO
B OCHOBHOM BBITIOJHSET CIY’)KEOHYIO pOJIb 1O OTHOIICHHIO K MaTepUaTbHOMY
paBy, B CEMbE 00ILIEro MpaBa JaHHOE COOTHOILLIEHUE MEHSETCS Ha 000pOT.

[IponeccyanpHbie OTpACIH MTpaBa OOBEIUHSIOT CIEIYIOIINE OCOOCHHOCTH:

- €IMHCTBO MpEeAMETa MPaBOBOTO PEryJIMpPOBaHUS (JIE€ATEIbHOCTh, MPEXKIE
BCEr0 KOMIIETEHTHBIX TOCYJapCTBEHHBIX OpPraHOB M JOJDKHOCTHBIX JIULL,
HA/ICTICHHBIX BIACTHBIMH IOPUCAUKIIMOHHBIMY ITOJTHOMOYHUSIMHU);

- €IUHCTBO METOJ/ia MPaBOBOIO PEryJIMPOBAaHUS (MMIIEPATUBHBIN XapakTep
OOJNBIIMHCTBA TPABOBBIX MPEANUCAHUIN, OTHOIICHWH BIACTH— TOAYUHEHUS
MEXIy OOJIBIIMHCTBOM CYyOBEKTOB);

- emuHCTBO Iiened  (oOecreueHWe 3aKOHHOCTH, OOOCHOBAHHOCTH,
3¢ (HEKTUBHOCTH KaK CaMOT0 IOPUCANKIIMOHHOTO MPOIecca, Tak U €ro pe3yIbTaToB,

T.€. HaJUIeXallell pealin3allii COOTBETCTBYIOIIMX MAaT€PUAIIbHO-TIPABOBBIX HOPM);
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- 0COOBI COCTaB CYOBEKTOB MPOIECCYaNbHON IeATENbHOCTU (OpraHbl U
JIOJDKHOCTHBIE — JUIa,  oOJajarouide  BJIACTHBIMM  TIOJHOMOYUSMH B
MIPaBOOXPAHUTENBHON cepe, cpeld KOTOPBIX BBICIIECE MOJIOKEHHUE 3aHUMAET CY/I,
IPaBOMOYHBIN BO BCEX CIy4asx MPUHUMATh OKOHYATEIHHOE PEIICHUE);

- HaTMYMe o0UMX JUIsl BCEX BUAOB FOPUINYECKOIO MPOLEcca MPUHLUIIOB.

Takum oOpa3zoM, npoyeccyanvHoe npago MOXHO OIpPEACIINUTh, Kak
COBOKYIHOCTH (CUCTEMY) MPABOBBIX HOPM, PETIAMEHTUPYIOIIUX MOPSAIOK, (GopMy
IOPUCIUKIIMOHHON  MPaBONPHUMEHUTEIBHOM  JEATEIbHOCTH  KOMIETEHTHBIX
rOCYJIJapCTBEHHBIX OPTaHOB M JOJKHOCTHBIX JIML, HAIPABICHHOW HAa peaJN3alnio
HOPM pPa3JIUYHbIX OTpacieil MaTepUuaIbHOIO MpaBa.

CoOTBETCTBEHHO HOPMbI MaTEPHAIBHOTO IIPaBa HE MOTYT PEaIN30BbIBATHCA
0e3 HOpM, OIpEeAeTSAIoUMX MOpPSI0K, NpoueAypsl UX npuMeHeHus. U
00€ecreynBaeT 3TO0 BaKHEMWIIEe CBOWCTBO MpaBa — B3aUMOCBS3b MaTEPHUAIbHBIX U
IpolecCcyalbHbIX Hayadl — HMMEHHO CHCTEMHOCTh TmpaBa. Ha mnpenmer
MPOLECCYaAIbHON OTpaciy IpaBa CYIIECTBEHHOE BIIMSHUE OKAa3bIBAET XapakTep
npeaAMeTa TOM MaTepHaIbHOM OTpaciv, C KOTOpPOW JaHHas mpoLeccyalbHas
oTpaciib Haubosnee TecHO cBsizaHa. [logoOHas 0OYyCIOBIEHHOCTb OMpEENseTcs,
MpEeXJIe BCEro, Ha3HaA4YeHHEM JII0OOOH MpPOLECCyalbHOW OTpaciu - 00ecHeuuTb
peanu3aluio TMPaBOBBIX HOPM MaTepUalibHBIX oOTpacieid. Bmecrte ¢ Tem
HEOOXOUMO MOJYEPKHYTh, UYTO TMpPU BCEH 3aBUCUMOCTHU MPOLIECCYaTbHBIX
oTpacieil OT COOTBETCTBYIOIIMX MM MaTe€pUalbHBIX, MEPBbIE OTHIOJb HE MOTYT
paccMaTpHUBaThCs Kak TPOU3BOJHBIE OT BTOPbIX. Kaxk/1ast mpoueccyanbHasi OTpacib
COXPAaHSET CBOE CAMOCTOATEIbHOE MOJIOKEHUE, XOTS €€ MpeaMeT U PopMUpyeTCs
MO/ BIIMSAHHEM OCOOCHHOCTEW TpyNIbl OOIIECTBEHHBIX OTHOUIEHWH, KOTOpas
COCTaBJIIET MPEAMET MPAaBOBOIO PETyJIHPOBAHUS OJHOMMEHHON MaTepUaIbHOMN
OTpaciu, MO3TOMY MPEIMET MpOoleCCyalbHOM OTpaciM MpaBa BBIMISAUT Oosee

CJIOKHBIM B CTPYKTYPHOM OTHOILICHUH, HEKEIIM PEAMET MaTEPUATIBHON OTPACIIH.

4. YacTHoe u my0JUYHOE PABO
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JlaHHBIC CTPYKTYpHBIE O0Opa3oBaHUs IpaBa ObUIM CHOPMYIMPOBAHBI B
puMckoM TipaBe. [lo MHEHHIO pHMCKOTO IOpHCTa YIIblIHMaHa, IMyOJUYHOE IIPABO
«OTHOCHUTCSl K TIOJOKEHHUIO PUMCKOTO TOCYAapCTBa», a YaCTHOE «OTHOCHUTCS K
10JIb3€ OTACIBHBIX JTHIDY.

Yacmnoe npaso TPEACTABISIET COOOW YIMOPSIOYCHHYIO COBOKYITHOCTD
IOPUIUYECKAX HOPM, OXPAHSIONIYI0 M PETYJIHPYIONIYI0 OTHOIICHUS MEXIY
JaCTHBIMHM JIMIIAMH. YacTHOE MPaBO PEryJIUPYET OTHOIICHHS MEXIY JIFOJAbMH U HX
OpraHU3alUSIMH KaK MEXITY IOPUINYECKH PaBHBIMU CYOBEKTAaMU. ITH OTHOIICHUS
BO3HHMKAIOT TI0 WHHUIIMATHBE CTOPOH JIJI YAOBIICTBOPEHHUS HX IOTPEOHOCTEH.
CtopoHBI camu, TIO CBOEH BoJie U 0e3 MPHUHYKJICHHUS BO3JIaraloT Ha ceOs IpaBa H
00s3aHHOCTH.

OcHoBHas cdepa peryIupoBaHus YaCTHOTO IIpaBa — 3TO UMYIICCTBEHHBIC U
JUYHBIC HEUMYIIECTBCHHBIC OTHOIICHUS MEXIYy CYOBEKTaMH MPaBOOTHOIICHUM.
[Ipu 5TOM CYOBEKTHI XapaKTEpU3YIOTCS PABEHCTBOM, UX ACATEIHHOCTh HE HOCHUT
nyoJIMYHOrO Xapakrepa. IlpeaMeroM poCCHMCKOro YacTHOTO IIpaBa SIBIISICTCS
CHUCTEMa HOPM, KOTOpasl PETyIUpyeT MaHHYI0 cdepy mpaBooTHOIICHUH. [ Hee
XapakTepHa CB0OOOJa W 4YacTHAasd WHHIMATHBA, 4YTO TIPOSIBISETCS B caMoM
cnernuduke IIPABOOTHOIIICHHIA, peryIupyeMbIX JEHCTBYIONTUM
3aKOHOJATEIBCTBOM. TpPaJAWIIMOHHO K YAaCcTHBIM OTPACisAM TpaBa OTHOCITCS
IpakJIaHCKOE, CEMEHHOE, TPYI0BOE MPABO H JIP.

Ilyonuunoe npaso OTIMYACTCS OT YACTHOTO TEM, YTO PETYJIHPYET BIACTHBIE
MPABOOTHOIIICHHUS, BO3HHUKAIONIME B cdepe MesITeIHbHOCTH OpPraHOB BIACTH U
ynpasieHnus. IlyOnudHOe mpaBO — COBOKYITHOCTH IOPHUJIMYECKUX OTpacieH,
pPETTIaMEHTHPYIOIMX TPABOBBIE OTHOIICHHWS, CBS3aHHBIE C oOOecreueHue
MyOJIMYHOTO OOIIEroCYIapCTBEHHOTO HMHTEpPEca, CTOPOHBI KOTOPHIX HAXOIATCS B
CHUCTEME OTHOIICHWH BJIIACTM W TIOJYMHEHHUS, TO €CTh 00Jajal0T HEPaBHBIM
MPaBOBBIM CTaTycoM. IlyOMMYHOCTH KakK TIOHATHE, OT JIATUHCKOTO CJIOBa
«publicusy — o0OIIECTBEHHBIN, TJIaCHBIM, OTKPBITHIM, HECeT B ceOe eMKoe
conepxanue. [lyOmuyHOEe TIpaBO CBSI3aHO C OCYIIECTBICHHEM TOCYIapCTBEHHOM

BJIACTU U PCTYIUPYCT TAaK HA3BIBACMBIC BCPTHUKAJIBbHBIC OTHOHICHHA — OTHOIICHHA
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MEXy TOCYJapCTBOM, €r0 OpraHaMH, C OJHOW CTOPOHBI, U FPaXXJIaHAMU, U UHBIMU
cyObekramMu mpaBa — ¢ gpyroil. IlyGnuuHoe mpaBO  XapaKTepu3yeT
MPEUMYIIECTBEHHOE UCIOIb30BaHUE IMyOIMYHO-IIPABOBOIO METOJIa MPABOBOTO
pPEryJIMpOBAaHMS, BBIPAXXEHHOIO B HMMIIEPATUBHOM BIJIACTHOM BO3JCHCTBHH,
WCIIOJIb3yeMOM B TIPOIIECCE YIOPSIIOYCHHUST OTHOIIEHWH B IMyONmuHON cdepe.
[Ty6nmuanabIMEU OTpacIsIMU npaBa BBICTYIIAIOT KOHCTUTYLIMOHHOE,
aIMUHHCTPATHUBHOE, IIPOLIECCYANIbHBIE OTPACIIHU IIPaBa.

Haunbonee xapakTepHBIMH TIpU3HAKAMU TyOJUYHOTO TIpaBa SBIISFOTCS:
OJIHOCTOPOHHEE BOJICU3BSBICHHE, TO €CTh, BO3HUKAIOT IO BOJIE OJHOTO W3
CyOBEKTOB IpaBa, a TOYHEE rOoCyJapCcTBa B JIMIIE TOCYJAPCTBEHHBIX OPraHOB U
JOJDKHOCTHBIX JIMII, CyOOpJMHAIMSI CyOBEKTOB M IMPABOBBIX AKTOB TOBOPHUT O
CTPOTOi MEePaApXUYHOCTHU U MOJUYNHEHHOCTH CYOBEKTOB IpaBa M MPABOBBIX AKTOB,
pEeryJMpYIONIUX JIaHHBbIE OTHOIICHMS; MpeodiajaHue HMIEPATUBHBIX HOPM, a
MMEHHO BO3JIO)KEHHE HA OpraHbl BJIACTU TOCYJApCTBa, KAK OAHOTO U3 CYOBEKTOB
myOJIMYHOTO TpaBa BIACTHBIX MOJHOMOYHM B cepe MpaBOBOTO PEryIupoBaHus, a
Ha 4YeJoBeKa M TpaXJaHWHA, KaK Ha BTOPOro CyOBEKTa, COOTBETCTBYIOIIUX
00s13aHHOCTEM; OpHUEHTAalMsl Ha YAOBJIECTBOPEHHE OOIIECTBEHHOTO HWHTEpeca IIo
CpeACTBaM  BBINOJHEHUS  (QYHKIUNA  TOCyJapcTBa,  HaAMpaBJICHHBIX  Ha
YAOBJIETBOPEHUE OOIIECTBEHHBIX HHTEPECOB.

Borpoc 0 COOTHOIIEHMH YacTHOTO M MYOJIMYHOTO TpaBa HUMEET Kak
TEOPETUYECKOE, TaK U MpakThudeckoe 3HadyeHue. 1lo muennto FO.A. Tuxomuposa,
O.C. Yo de’®® nyanusm yacTHOro u myOIMYHOrO NMpaBa M3HAYAILHO COIEPIKUT B
cebe mporuBOopeuns. Bo-mepBbIX, MpaBo, KaK PEryIsaTOp OOIIECTBEHHBIX
OTHOIIIEHUI MPU3BAHO OTPAXKATh W 3allMINATh OJHOBPEMEHHO BCE MHTEPECHI, KaK
yacTHbIe, TaK M MyOJuyHble. BO-BTOpBIX, XOTS B MyOJWYHOM OTHOIICHUU
peanusyeTrcsi oOIeCTBEHHBIN UHTEPEC, €ro YYaCTHUKHU TaK WIM MHAYE PEeaU3yIOT
1 YJIOBJIETBOPSAIOT CBOM COOCTBEHHBIE MHTEpechl. Hampumep, B COOTBETCTBUH CO

ct. 45 HK P®1 nHamoromiareapluk o0s3aH IJIATUTH HAJOTU. DTa 00S3aHHOCTD,

162 O0.C.Hopde Wzbpanneie Tpyasl. /4 1. Tom 1. IIpaBooTHOLIEHHE MO COBETCKOMY TI'PAXKIAHCKOMY HpAaBY.
OTBETCTBEHHOCTH 110 I'paskAaHCKOMY TpaBy. u3z «lOpuandeckuii nenrpy», 2003.-574 c.
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0€3yCI0BHO, HOCUT NyONMUYHBbIM Xapakrep. MexIy TeM HaJoromiaTelabIiuKy
CBOMCTBEHHO HE)KEJIAHWE IUIATUTh HAJIOTM M CTPEMIICHME MUHUMU3HPOBATH HUX
pasmep. Konctutyunonssli cyn P®, aHanmm3upys Takyr CHUTYyalMIO, IPU3HAI
IIPAaBOMEPHBIMU  <«(JICUCTBUS HAJIOTOILIATENBINNKA, KOTOPBIE 3aKIIOYAIOTCS B
WCIIOJIb30BAaHUM  MPEJOCTABICHHBIX  HAJIOTOIUIATENBIIMKY  3aKOHOM  IIpaB,
CBSI3aHHBIX C OCBOOOXKICHHEM Ha 3aKOHHOM OCHOBAHMH OT YIUIAThl HAJoTa HIIU C
BbIOOpOM HauOosiee BBIFOJHBIX I HEro (GopM MpeAnpUHUMATEIbCKON
JEATEIbHOCTH M COOTBETCTBEHHO - ONTHUMAJbHOIO BHUAA IUIaTexa» B-TpeThux,
WHIMBHIyaJIbHas CBOOOJA U MHTEPECHI HE MOTYT OBbITh O€3rpaHUYHBIMHU.

YacTHOoe NpaBO HE MOXKET OCYLIECTBIATHCA 0€3 IMyOJMYHOIro, TaK Kak
MOCJHEAHEE CIYKHT JUIA OXpaHbl M 3alllMTBl IEpBOro. B  coBpemMeHHOU
IIPaBONPUMEHHUTEIBHOM IIPAaKTUKE BCE Yalle BCTPEYAKOTCA CIydaud Y4acTHs
CyOBEKTOB YaCTHOrO IIpaBa B IyOJMYHBIX MPAaBOOTHOIIEHUSX U HAOOOPOT.
CyObekTaMy YacTHOTO IMpaBa SABISIIOTCA (PU3MYECKHE W IOPUAUYECKUE JULA,
CyObeKTaMH MyOJIMYHOrO IpaBa — TOCYAApCTBO M TPEACTABISIOLIUE €ro
JOJDKHOCTHBIE JuIa. [ TaBHBIM OTJIMYKMEM CyObEKTa MyOIMYHOIO MpaBa, SBISETCS
TO, YTO €r0 KOMIIETEHLHSl OIpPEAENAETCS YCTaBOM M HaOOpOM IIOJIHOMOYHH, a
MMEHHO TPaB U 00S3aHHOCTEN.

YacTHOE MpaBO HE MOXKET OCYIIECTBIATHCA 0€3 MyOJIMYHOro, TaK Kak
NOCJIEHEE CIYXUT JUI1 OXpaHbl M 3aluThl IepBoro. B coBpeMeHHOI
PaBONPUMEHHUTEILHON MpPAaKTUKE BCE Yalle BCTPEYAIOTCSA ClIydauh Y4acTHs
CyOBEKTOB YacTHOTO TpaBa B MYOJMYHBIX MPABOOTHOIICHUSX W HAOOOPOT.
CyObexkTaMu YacTHOTO NpaBa SBISIOTCA (PU3MYECKHE U IOPUIMYECKHE JIMILIA,
cyObeKkTamMM NyOJIMYHOIO TMpaBa — TOCYJAPCTBO M TMPEICTABISIONIAE €ro
JOJDKHOCTHBIE JIMLIA. [ TaBHBIM OTIMYMEM CyObeKTa MyOIMYHOTO MpaBa, SIBISETCS
TO, YTO €ro KOMIETEHIUSl OMpENENseTCs YCTaBOM W HAa0OpOM IOJHOMOYHUM, a

MMEHHO TPaB U 00S3aHHOCTEH.

I'maBa 15. OcHOBHBIE IPaBOBbIE CHCTEMBbI COBPEMEHHOCTH

1. IlonsiTHe U KIacCH(PUKAIUA COBPEMEHHBIX
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HAUMOHAJIbHO — IPABOBBIX CHCTEM

Ilon  npasosou  cucmemotri  NOHUMAKOT  COBOKYIIHOCTH  IIpaBa
(3aKOHOJATENLCTBA), NPABOBOM HIAEOJOTMH U cyaeOHoi mpaktuku.'®  Ilo
OTHOLICHUIO K KOHKPETHBIM CTpaHaM MWCHOJB3YIOT NOHATHE HAYUOHANLHO-
npagosas cucmema, T.K. B KaXKJ0M cTpaHe C COOCTBEHHO MPaBOM BaXKHYIO POJIb
UTPAIOT OINpEJENeHHAs Cye0Has MpaKkTUKa, IpaBoBask UEOJIOTHs, UCTOPUUECKUN
nyTe (opmupoBaHus npasa. Cieqyer oTIMYaTh MOHATUE CUCTEMa IMpaBa OT
MOHATHUS MpaBoBas cucrema. Cucrema mpasa SIBJISIETCS YaCThIO MOHATHS IPABOBast
cucrema. CucremMa npaBa KOHKPETHOM CTPaHbI PEAIU3yeTCs Yepe3 ONPEIACICHHYIO
CyIeOHYI0 MpaKTUKy, COOTHOCHUTCS C IPAaBOBOM HAEOJOTHMEN  JTaHHOTO
rocyaapcTna, 00pa3ysi HAlMOHAJIbHYIO IPaBOBYIO CUCTEMY I'OCY1apCTBa.

PaccMoTpuM Haubonee pacnpocTpaHEHHbIE KIACCU(PUKALMU IPABOBBIX
cemeil. [lepBoe HanpaBieHue NMPEACTaBICHO B padOTax U3BECTHOTO (PPAHILy3CKOTO
toprcrta Pene [laBupma.’® O BHIIBUHYI HIEIO BBIIENEHHS TPEX IPABOBLIX CEMEN:
POMaHO-T€PMAaHCKOM, aHIJIO-CaKCOHCKOM, colanucTuieckoi. K HUM mpuMbIKaer
OCTAJIbHOM IOPUAMYECKUI MHUP IOJ Ha3BaHUEM «PEIUTHO3HBIE U TPAIULIUOHHBIE
cuctembl». B ocHoBe knaccuduxamuu P. JlaBuma nexar naBa KpuTepus —
UJICOJIOTHUECKUI U FOPUIUKO-TEXHUYECKUI (IOpUANYECKasi TEXHUKA).

Nneonornueckuil KpUTEpUd — NPABOBBIE CUCTEMBI, NPUHALICKAIINE K
ONHOW M TOW K€ IMPAaBOBOM CEMbE JOJDKHBI ONMPATBCA HA OJUHAKOBBIE
¢dunocodckue, peTUruo3HbIe BO33PEHUS JTAHHOTO OOIIECTBA, IMOJUTUYECKYIO,
HKOHOMUYECKYIO U COLUAIBHYIO CTPYKTYpY OOIIeCTBa.

IOpuanueckass TexHMKa — BTOPOM KPHUTEPHl — 3TO METO[IbI, CPEACTBA,
npaBuja KOTOpbIE MPUMEHSIIOTCSA ISl pa3paloTKu, 0QOpMIICHHUS, MyOJUKaluu U
CUCTEMATHU3ALMH 3aKOHOAATENIbCTBA.

Eciu meronbl pa®oOThl IOPUCTOB pa3HBIX CTpaH, HCTOYHUKH TpaBa U

IOPUIANYECKUN CIIOBAph Pa3JIMYHBIX MPABOBBIX CUCTEM B OCHOBHOM CBOEM 4acTu

163 Teopus rocynapcTsa u npasa : yueOHuk juis By3os / B. K. Ba6aes [u ap.] ; nox penakuueii B. K. babaesa. — 5-¢
u31., nepepad. u pom. — Mocksa : U3garensctBo HOpaiir, 2024. — 620 c.

164 Masupg P. JI. OcHOBHEIE NpaBoBLIE cucTeMbl coBpemenHocTu /Ilep. ¢ dp. u Berym. cr. B. A. Tymanosa.— M.:
IIporpecc, 1988.—496 ¢
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COBIIAJIAl0T, TO 3TU MPABOBBIE CUCTEMBI OTHOCATCS K OAHOW M TOW K€ MPaBOBOMU
CEMBE.

B  nactosiiee Bpems  HauOouiblliee  pacHpOCTPAHEHUE  IOJIy4yuia
knaccupukanus K. Ipaiirepra u X. Kérual® B ocHoBe KOTOpO#i NIEKUT MOHATHE
«MPaBOBOTO CTWIsH». OTAENbHBIE MPABOMOPSIKH U 1IEJIbI€ TPYIIIBI MPABOMOPSIKOB
00JaIat0T CBOUM OMPEICICHHBIM CTHUJIEM. ABTOPHI BBLICIUIN TSATh (HDaKTOPOB,
KOTOpBIE OINpPEICSAIOT NPAaBOBOM CTUJIb: HCTOPUYECKOE PpAa3BUTHE IIPABOBOM
CUCTEMBI, CTICIU(UKA FOPUINISCKOTO MBINIJICHUS, TPABOBBIC HHCTUTYTHI, KOTOPHIC
UTPAIOT CYUIECTBEHHYIO pOJIb B IPABOBOM CHUCTEME, NPABOBBIE WCTOYHUKH U
METOAbl WX  TOJIKOBaHWS,  HUJCOJOTUYECKHE  (AKTOPhL:  MOJUTHYECKUE,
HSKOHOMMYECKHE WJIM MPABOBbIC ACIEKTHI PEJIMTUO3HBIX ydueHuM. Haubonee sipko
3TO BUJIHO Ha IIPUMEPE COLMATIUCTUYECKOTO MPaBa.

Takum oO0Opa3oM, aBTOPhHl CrPYNIUPOBAIM BCE HAIMOHAIBHO-TIPABOBBIC
CHUCTEMBI B BOCEMb IMPABOBBIX KPYrOB: POMAHCKas, TEPMAHCKasl, CKaHAWHABCKAs,
oOIIero mpasa, COIMAJIMCTUYECKOro IMpaBa, mnpaBa crpaH JlampHero BocToka,

HCJIaMCKOTO IIpaBa, MHAYCCKOI'O ITpaBa.

2. PomaHO-repmaHcKasi MpaBoBasi CeMbs

Pomano-cepmancran npagosasi cembs CIOXKWIACH HA OCHOBE pELENUUU
(BocmipusTHsl, 3aMMCTBOBaHUsA) puMckoro mnpasa B XII — XVI BB. u momyuwnna
pacIpoCTpaHEHUE B KOHTUHEHTANIbHOU EBporre.

Oco0eHHOCTH ATOM CEMbH COCTOAT B CIIETYIOIIEM:

- OCHOBHBIM MCTOYHHMKOM IIpaBa CJIY>KUT HOPMATHUBHBIA IPAaBOBOM aKT
(3aKoH);

- CYLLECTBYET €IMHAs UepapXUUeCKas CUCTEMA NCTOYHUKOB IIPABa;

- cucTeMa MPU3HAET JIeJICHWE Ha MyOJIMYHOE M YacTHOE MPaBo, a TakKe Ha
OTpaciv NpaBa;

- 3aKOHO/IATEIICTBO HOCHUT KO (PHUIIMPOBAHHBIN XapaKTep;

185 K. Ilpaiirept, X. Kéru. CpaBHUTENbHOE YacTHOE 1IpaBo — Mocksa : MesxkayHapo/Hble oTHomenus, 2019, —
728 c.
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- CYILIECTBYET OO MOHATUHHBINA (POHJI, T.€. CXOJACTBO OCHOBHBIX MOHSATUI
Y KaTeTOpHi;

- OTHOCUTEJIBHO €IMHAsA CUCTEMA ITPABOBBIX MPUHIIUIIOB,;

- B 3aKOHOJATENbCTBE BEAYIIAs pOJb MPUHALICKUT KOHCTUTYLHUH,
oOnagaronmiel BBICIIUM FOPUAMYECKUM aBTOpuTeTOM. CyIIECTBYeT M CHUCTEMaA
KOJIEKCOB, HaIlpuUMeEp, TPaKJAHCKHI, YTrOJOBHBIA, mpoueccyanbHblid. Cpenu
MCTOYHUKOB TIpaBa OOJBIIOE MECTO OTBOAUTCS MOA3AKOHHBIM aKTaM, OObIYasM U
cyneOHoil mpakThke. OAHAKO NPELENEHT HE XapaKTepeH JUIsl 3TOM CEMbHU, a
cyneOHas TMpakTUKa CKOpee CIYXKUT BCIIOMOTaTelbHBIM HCTOYHUKOM, 4YEM
CaMOCTOSITEJIbHBIM, U CJIEJOBAHUE PELICHUIO KAaCCAllMOHHOM MHCTAHUMU HE
00s13aTeNIbHO MJI1 JAPYTUX CYJIOB, XOTS M MOXET BOCIHPUHUMATHCS B KAaueCTBE
oOpasia Jyisl penieHus: aHaJIOTUYHBIX JIE]T.

Cepbe3HOe 3HAYEHHE NPUAACTCA MEXKIYHApOAHOMY IIpaBy, HEPEIKO
MPOBO3IJIAIIAETCS €r0 IMPUOPUTET TEPel BHYTPUTOCYAAPCTBEHHBIM MPaBOM
(I'epmanusi, Poccust). PaccMarpuBaeMoil ceMbe MPUCYIl U KOHCTUTYLIMOHHBIH
KOHTPOJIb B BHUJE CIEHUAIBHBIX KOHCTUTYIIMOHHBIX CYAOB WA AHAJOTHYHBIX
OpPTaHoOB.

UYro kacaeTcst 00bIYasi, TO OH UMEET, KaK MPaBUIIO, OTPAHUYEHHOE JIEUCTBHE.
Ho ero npumeHeHue aomyckaercs B cpepe 4aCTHOTO IpaBa U HEPEJIKO HE TOJIBKO B
JOIIOJTHEHHUE K 3aKOHY, HO M KpOME 3aKOHA, €CJIM 3aKOH HE PETYJHUpPYET Ty WIIU

MHYIO CUTYAIHIO.

3. CeMbsi 00111€T0 MPELeIECHTHOT0 NPaBa
Cembvsi 0bwezo (npeyedenmuozo) npasa (AHIOCAKCOHCKAS) CYIIECTBEHHO
OTJIMYAaeTC OT POMAHO-TEPMAHCKOW TPaBOBOM CEMbH. 37eCh TIJIaBHBIM
MCTOYHMKOM  TIpaBa  BBICTYNaeT  CyAeOHBIH  TpeleneHT, T.. HOpMa,
chopMyIupOBaHHAS CYyIbSIMH B TIporecce paccMoTpeHus pema. [Ipu sTom
MPEIEACHTHl CTPOTO 00s3aTeIbHBI ISl NIPYTUX CyIed Tpu pa3douparenncTBe
aHAJOTUYHBIX Aesl. OTcroma clieyeT, YTO TJaBHBIMH TBOPIIAMH TIpaBa B JTOM

CeMbE SBIAIOTCS CyAbH, KOTOpbIE, 0000IIast MPaKTUKy U PYKOBOJACTBYSCH YXKe
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CJIIOUBIIMMHUCA OTHOIIEHUSIMHU, BBIPAOATHIBAIOT HAa 3TOW OCHOBE CBOEOOpa3HbIE
IOPUIUYECKUE TPUHITUIIBI — IPEIIE/IEHThI, COCTABIISIONINE CUCTEMY OOLIEro Mmpasa.

[TomuMoO yKa3aHHBIX, CEeMbEe OOIIEro IMpaBa MPUCYIIN CIEAYIOIINE
OCOOEHHOCTH:

1. cBOoeoOpa3HOE MOHMMAaHNE HOPM TpaBa — OHU HE OTAENIEHBI OT CYJeOHOr0
pElIeHMs], TT03TOMY HOCAT Ka3yuCTUYeCcKHid xapakrep. Kaxxnomy HOBOMy aeny
HY’KHa HOBasi HOpMa IpaBa, HO CO37aBaTh MPELEICHTHI BIIpaBe HE JI00bIE CYyIbI, a
muiib BepxoBHbIN cya AHrimM, coctosimii u3 Beicokoro cyna, Cyaa KOpOHBI U
AnemwmanuonHoro cyaa. lIpeneneHTel MoXkeT co3naBaTh manara Jlopnaos,
BBITIOJIHAIOIIAs] TOMUMO MIPOYEro U CyneOHbIe QYHKIUU;

2. cnenuduKka CTPYKTYphI MpaBa: € HEU3BECTHO JCJICHHE HAa YacTHOE U
nyOJIMYHOE, a OTpaciv MpaBa HE BBIPAXEHBI YETKO. B CTpyKType aHTIIMIICKOTO
mpaBa BBIJCISAIOT: a) MpEUEJEHTHOE MpaBo; O) MNpaBO CHPABEIJIMBOCTH; B)
cTaTyTHOe mpaBo. [IpaBo crpaBeIIMBOCTH MPEACTABISET COOONH COBOKYIHOCTb
HOpM, chopMuUpoBaBIIUXCS U3 penieHui Jlopa-kaniiepa, KOTOPBIM AeMCTBOBAN OT
UMEHU KOpOJIsI IIPH PACCMOTPEHUM Kajlo0 Ha penieHus] OOBIYHBIX KOPOJIEBCKUX
cynoB. Ilpm »3TOM e€ro pemieHUMsS  OCHOBBIBAJUCh HAa  «KOPOJIEBCKOM
CIPABEAJIMBOCTHY», BOCIIOIHSIIA POOENbl B 00IIEM IPaBe U BHOCUIIM KOPPEKTUBbI
B JIEATEIBHOCTh KOPOJEBCKHX CyaoB. CTaTyTHOE K€ MpaBO - 3TO MPaBO
MapJIaMEHTCKOTO MPOUCXOKICHHUS;

3. nOpuzaHMe  BaXHOTO  3HayeHUss  (QopMaM  CyAONpPOM3BOACTBA,
MPOIIECCyaIbHBIM HOpMaM, UCTOYHUKAM J1I0Ka3aTeNIbCTB;

4. 6ompIasi aBTOHOMUS CYZICOHOM BJIACTH MO OTHOIICHHIO K APYTUM BETBSIM
BJIACTU. DTO BBIPAYKAETCS HE TOJIBKO B MPABOTBOPYECKUX MOTHOMOYUSAX CyAeOHON
BJIACTH, HO U B OTCYTCTBHH MPOKYPATYpPhl U aIMUHUCTPATUBHON FOCTHUIINY;

5. Hekoau(UIMpPOBAaHHBIM XapaKTep 3aKOHOJAATENIbCTBA. B mocnenHue
JNeCATWICTHS] ObUTH MPUHSTHI MApJIaMEHTOM aKThl, KOHCOJIUAUPYIOIINE MPABOBBIC
HOPMbI B MHCTUTYTBHI U OTpaciu (MPEXIE BCEro Tpa)KJaHCKOE IpPaBO), TEM HE
MEHEEe aHTJIMIICKOE MpaBO MPOAOJIKAET OCTABATHCS MPELEACHTHBIM IO CBOEMY

Xapakrepy.
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Kak yxe oTMeuanoch, B CTPYKType 00IIero mpaBa MOKHO BBIACIUTH TPYIIITY
aHTJIMKACKOTO TpaBa, KyJa BXoasaT BemukoOputanus, Kanana, Hosas 3enanmus,
ABCTpanus, HEKOTOphIC OBIBIIME AHTJIMMCKUE KOJIOHWHU, a Takke mpaBo CIIIA,
KOTOPOE UMEET CBOMM MCTOYHUKOM aHTJIMHUCKOE MPaBO, HO OTIUYAETCs OONBIINM
cBoeoOpazreM. OHO MPOSIBISIETCS B CIEYIOIIEM:

- B ommmuue oT BenukoOputanum B CIHIA wumeercs denepaibpHas
Koncrurynus;

- B AyaJIW3M€ NPABOBOM CHUCTEMBI, IIOCKOJIBKY Hapsay C IPELEICHTHBIM
IpaBOM JEHWCTBYET CHUCTEMa 3aKOHOJAaTenbcTBa. HO 3akoHOHATENbHBIE HOPMBI
BXOJAT B IpaBoByro cuctemy CIIA nmunis nociie ux HEOJHOKPATHOTO IPUMEHEHUS
Y MCTOJIKOBAHMS CyJIaMU, U CChUIKH JIETAI0TCS Ha Cy/1€OHbIE pEeLICHUS;

- B (enepanpHoit cucreme CHIA mTaTel 005a0aI0T CYLIECTBEHHOU
CaMOCTOATENbHOCTBIO, U CYJIbl OJTHOTO IITaTa HE 00sA3aTENbHO JTOJKHBI CChUIATHCS
Ha Cy/1eOHbIE peleHus APYyroro mTaTa, a MOryT PUHATh UHBIE PELICHUS;

- B 3HAYUTEJIIBHON MaHEBPEHHOCTH, THOKOCTH, IIPUCIIOCOOISIEMOCTH IIpaBa K
MU3MEHSIOIIMMCS YCJIOBHSIM, TaK KaK BBICIINE CyA€OHbIE MHCTAHIIMM HE CBSI3AHBI
COOCTBEHHBIMHU IPELIEICHTaMH;

- B KOIUM(DUIMPOBAHHOM XapaKTepe 3aKOHOAATEIbCTBA MHOIMX IITATOB,
HaIpyuMep, YTOJIOBHBIE KOJEKCHI IEMCTBYIOT BO BCEX IITAaTaX, BO MHOTUX MPUHSTHI
rPaXXJAHCKHE U TPAXKIAHCKUE MPOLIECCYaIbHbIE KOJEKChI, & B HEKOTOPBIX IITATaX -
Y YTOJIOBHO-TIPOLIECCYAJIBHBIE;

- B HAJIMYUU Cy1eOHOT0 KOHTPOJIS 32 3aKOHHOCTBIO (pe/iepasIbHbIX 3aKOHOB U
3aKOHOB, NPUHMMAEMbIX Ha YpOBHE OTAEIbHBIX MITAaToB. OcoOyio poJib 3/€ech
urpaet BepxoBubli Cyn CIIA, mmerommii npaBo ToikoBaHus KoHcTtuTynun

CTpaHbI, 4 BBICIIIHC CYILCGHBIG HHCTAHIIWHU IITAaTOB — KOHCTUTYIIHH CBOHX IITATOB.

4. PeJiiruo3Hble U TPAAMIMOHHBIE IPABOBbIE CEMbHU
K penucuosnvim npasogvim cembiam MOKHO OTHECTH: MYCYJIIBMaHCKOE IIPaBO
(ucmam), wWHIyccKOoe TpaBo (MHAYHM3M), €Bpeiickoe mpaBo (MymausMm),

TpaaumonHoe mnpaBo Kwutas wu Anonum, wucxoxsmee u3 KOHPYIHAHCKOTO
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MUPOBO33peHus. [l pEenuruo3HbIX IMPAaBOBBIX CEMEW XapaKTEpHO, YTO IIPaBO
31€Ch IpEAcTaBisieT co0O0M dYacTb €IMHOM W YHUBEPCAJIbHOW CHCTEMBI
pPEryIMpOBaHUs OOIIECTBEHHBIX OTHOLIEHWH. HeT 4YeTkoro pasrpaHuyeHus Ha
IIpaBuia IPaBOBBIE, MOpajbHble M peauruo3Heie. IloHMmanue 1paBa B
PEJNIMITMO3HBIX CUCTEMAaXxX IIHpE, YeM B CBETCKUX. IIpaBo B HHX OXBaThIBAE€T BCE
CTOpPOHBI KMU3HHU YEJIOBEKA, a HE TOJbKO IOPUINYECKHE OTHOLICHHs. BaxkHelmum
UCTOYHUKOM PEJIMTMO3HOTO TIpaBa SBISIOTCA OOKECTBEHHBbIE OTKPOBEHUS,
CBALLEHHBIE MHCAHUS.

Obwas xapakmepucmuxa MycyIbMaHcKoO20 npasa:

Hopma mpaBa BOCHIpHUHHMAETCsS, KakK IPaBUJIO, aJAPECOBAHHOE BCEM
MyCyJIbMaHaM AJIJIaXOM, KOTOPBIM OTKPBLUI €r0 4YEJIOBEKY YEPE3 CBOETO MPOPOKa
Myxammena. B cuiny O0XKECTBEHHOIO MPOMCXOXKAECHUS 3TOrO IpaBWiIa OHO HE
NOJICKUT HW3MEHEHUIO, HO HYXIAETCSd B PA3bICHEHHMH M TOJKOBAHUU IS
IIPAKTUYECKOIO UCIONb30BaHus. 110 conepkannto HOpMbI MyCyJIBMAaHCKOTO MpaBa
HE HOCAT IMPEANMCHIBAIONIETO HWJIM 3aIPEIIAOIIET0 XapaKTepa, a MPEeACTaBISIOT
coOoii  00s3aHHOCTH, JOJI COBEpIIaTh TE€ WIM UHbIE TOCTynKu. Tak,
MYCYJBMAaHCKO€ IPAaBO OIPEAEISECT MOJIUTBBI, KOTOPHIE MYCYJIbMAaHWUH JOJDKEH
3HATh; MOCThI, KOTOPBIE JAOJHKEH COOJII0ATh; MUJIOCTBIHU, KOTOPbIE HEOOXOIUMO
NoJaBaTh, IAJIOMHMYECTBA, KOTOpbIE HANO coBepmarb. [Ipm 3TOM Henb3s
NPUHYX1aTh K COOTIOACHUIO YCTAHOBIIEHHBIX TIPAaBUJL.

BbIaensitoT yeTsipe riaaBHbIX UCTOYHUKA MycyibMaHcKoro mpasa: Kopan —
CBSIICHHAs] KHUTa MYCYJbMaH, TJ€é COOpaHbl pPEYUd U MPOMOBEIU IPOpPOKa
MyxaMMena; OHa IIOCBSIIEHA BOIPOCaM pEJINTUM, HPABCTBEHHOCTHM U JIUIIb B
OYECHb HE3HAYUTEIBHON 4acTH 3aTparuBaeT BOIPOCHI IPaBOBBIX
B3aMMOOTHOIIEHUH MycysbMaH. CyHHa — COOpHUK MpeAaHuil O KU3HU MPOPOKa,
ero oOpasze Mbiciel u AeiicTBUA. B CyHHe Takke NOMHUHUPYIOT HPABCTBEHHO
penuruo3neie nonoxeHus. OHa CONEPKUT, MO CYLIECTBY, HHTEPIPETALMU H
nosicienus npasmwit Kopana. Umpkma — cormacre MyCyabMaHCKOTO cO0OIecTBa 00
00s13aHHOCTSIX MycyJibMaHuHa. Kusic — cy>X/ieHHe 1o aHajoruu, T.e. IPUMEHEHHE K

HOBBIM CXOJHBIM CIIy4asiM MpaBuJ, ycTaHOBIEHHBIX KopanoMm, CyHHOH U UIKMOM.
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K BTOpOCTENEHHBIM HCTOYHUKAM OTHOCSTCS 3aKOH, KOTOPBIM HE MOXKET
OPOTUBOPEUYNUTh HCIAMy M PEIUTHO3HO-TIpaBOBOM JOKTpuHE. Cynbs Ipu
paccMoTpeHun jaena ccwbuiaercss He Ha Kopan wnu CyHHy, a JuIIb Ha aBTOpA,
aBTOPUTET KOTOPOTO OOIIECTIPUHSAT.

B cTpykType MycCynpMaHCKOTO MpaBa OTCYTCTBYET MyOJMYHOE M YaCTHOE
IIPaBO, OJHAKO B COBPEMEHHBIN IEPUOJ BBIICISAIOTCA B KAa4eCTBE OCHOBHBIX
oTpacieil yrojoBHoe, cyJeOHOe U ceMeiiHoe mpaBo. MycylbMaHCKOE YrOJIOBHOE
IIPaBO pPa3jIM4aeT TBEPJIO YCTAHOBJICHHBIE HaKa3aHWs (32 BOPOBCTBO, YOWICTBO,
npeno0oiessHue, yrnoTpeOJIeHue CIUPTHBIX HAMUTKOB) W JAUCKPEIIMOHHBIE,
Ha3HayaeMble [0 YCMOTPEHUIO CybH, KOTOPBIH MOKET HaKa3aTh 3a JIr000e Jpyroe
HapylIeHUE 3aKOHA.

CemeitHOE MPaBO MPEJCTABICHO «IIPABOM JIMYHOI'O CTaTyCca» U PETYIUPYET
HE TOJIBKO CEMENHBIE, HO U HACIIEICTBEHHBIE U HEKOTOPBIE IPYTHE OTHOLLIEHHS.

Cembss MycynpMaHCKOTO nmpaBa BkimouaeT MHWpan, HWpak, Ilakucras,
CaynoBckyto Apasuto, Jluean, CynaH. B psAge MyCyJapMaHCKMX TIOCYyAapCTB
MYCYJIbMaHCKO€ IPAaBO COXPAHWJIO CBOE 3HAYEHHE JUIIb B OTAEIBHBIX cepax
(Amxup, Eruner, Cupust), Ho B Typiuu, Haripumep, KOTopas IpoBo3riacuia ceos
CBETCKHUM TOCYJAapCTBOM, HOPMBI MYCYJbMAaHCKOIO IIpaBa 3HAYUTEIBHO
IIOTECHEHbl HOPMamH, 3aWMCTBOBAHHBIMM H3 POMAHO-TEPMAHCKUMM ITPAaBOBOM
CEMBHU.

Hnoycckas npasosas cembs OCHOBaHa Ha CBOEOOpPA3HOM PETUTHO3HOM
KOMIUIEKCE — UHIAYU3ME U COCTABIISIET OJHY U3 PEIUTMO3HO-TPAAUIMOHHBIX CEMEN
npaBa. K 3TOMl ceMbe OTHOCATCS IPAaBOBbIE CHUCTEMBI rOCyAapcTB: banrianer,
Henamna, I'arianbl, bupmsl, Cunranypa, Manai3uu, HEKOTOPBIX CTPaH BOCTOYHOTO
nobepexbsa Adpuku, Hanpumep, Tanzanuu, Yranasl, Kenuu.

WNunycckas cucrema npasa chopMupoBaiach 0ojiee IByX ThICAY JET Ha3a[
Y, IPOWJISI CIIOKHBIN ITyTh Pa3BUTHUsL, COXPAaHWIIA CBOE PETYIUPYIOLIEE 3HAUEHUE J10
HAIIUX JTHEH.

JIns1 57OV NPaBOBOM CUCTEMBI XapaKTEPHBI:
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- CBfI3b C KAaCTOBOM CHCTEMOW, OCHOBHOW JOTMOM KOTOPOW SIBJISIETCSA
MOJIO)KEHHE O TOM, YTO BCE JIIOJM C POXKIACHUSA Pa3ACIICHbl Ha ONPE/ICIICHHbIC
COLMAIIBHBIE UEPAPXUYECKUE TPYIIbI — KACThI, KAKAAs U3 KOTOPBIX UMEET CBOU
npaBa, 00sS3aHHOCTH, CBOE MHUPOMOHUMAHUE U Mopayb. KacTbl )KUBYT 1O CBOMM
oObI49asiM, ¥ COOpaHHME KACThl TOJIOCOBAHHWEM pa3periaeT CIOphl BHYTPH CBOCH
TPYNIUPOBKU, MPUMEHSSE Mepbl NpuHyxaeHus. Haubonee cypoBoe M3 HUX —
OTJIYYEHHUE OT KACTBHI.

- McTOuHMKOM MpaBa M PEIMTUUA CUUTAOTCA BEAbl — COOPHUKHU MHIUNCKUX
PEIUTHO3HBIX TIECEH, MOJUTB, TMMHOB, COAEp:KalIUX, IO CYIIECTBY, IpaBUiIa
ITOBEACHUS.

HNHpycckoe mpaBO OCHOBBIBAJIOCH HA OOBIUASIX B PETYJIUPOBAHUU BOIPOCOB
MpaBa HACJIEIOBAaHUS, IPABOBOIO pEKHMa MMYIIECTBA OTIAECIbHBIX YJICHOB
HEpA3JEICHHON CEMBH U pa3ziesia CEMEMHOTO UMYIIECTBA.

[locne oOperenuss Waawedr u JApyruMu  OpUTAHCKUMHU  KOJOHUSIMU
HE3aBUCUMOCTH MPOUCXOJUI MpOoIecC KOAU(PHUKAIMK HHIYCCKOrO IpaBa, ObLI
NPUHAT PsIi  3aKOHOB, YHU(DUIIMPOBABIIMX OpadyHOE€ MpPaBO HUHIAYCOB U
MPUCTIOCOOUBIINX €r0 K COBPEMEHHOMY MHUPOBO33PEHUI0, OBLIN MPUHATHI 3aKOHBI
00 OIMEKYHCTBE HECOBEPIIEHHOJETHUX, O HACIEAOBAaHWU, 00 YCHIHOBJICHUU U JP.,
KOTOPBIMH ~ COBPEMEHHBIE CYAbH PYKOBOJCTBYIOTCS MNPU  PACCMOTPEHUU
KOHKPETHBIX Je. UTo KacaeTcsi KaCTOBBIX €N, TO CyJl HE BIIPABE MEPECMATPUBATh
KaCTOBBbIC MpaBWja, HO JIMIIb CIEIUT 3a HUX COOJIOJEHUEM W TMPaBUILHBIM

IIPUMEHEHHUEM.

I'naBa 16. IIpaBoBbie OTHOLIEHMSI
1. IloHsiTHE ¥ OCHOBHBbIE MPU3HAKH NMPABOOTHOIIEHUH
bynyun wyacThio oOmIecTBa 4YeEJIOBEK HE MOXET He BCTynaTh BO
B3aMMOJICCTBHEC C WHBIMH JIMIIAMH TIOPOXKJas TEM CaMbIM OOIIECCTBEHHBIC
OTHOIIEHUS WM COLUANIbHBIE CBs3U. [locpeIcCTBOM y4acTHsi B TAKMX OTHOIICHUSX
(CBsA35X) OH CHOCOOEH YAOBJIETBOPUTH CBOM JIKOHOMHUYECKHE, TMOJUTUYECKUE,

COIMAJIbHBIE, WJICOJOTUYECKHEe W HHbIE TOTpeOHOCTH W uHTepechl. Hambonee
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BaXHbIE M 3HAYMMBIE U3 HHUX OINOCPEIYIOTCS MPAaBOM U TPaHCHOPMUPYIOTCS
IPAaBOBBIE OTHOIICHUSI.

B camom o0meMm cwmbicie npagosvie omuouieHusi OMPENCIIIOTCS Kak
OOIIIECTBEHHbIE OTHOIICHUS, YPETyJIMPOBaHHbIE HOPMaMH TpaBa. PacimmpurensHo
IO/ NPABOBLIMU OMHOUWEHUAMY TIOHUMAIOTCSl YPETYJIUPOBAaHHBIE HOPMaMHM IIpaBa
OOILIECTBEHHBIE OTHOLIEHUS, YYaCTHUKHA KOTOPBIX SIBISIFOTCA  HOCHTEISIMU
CyOBEKTHBHBIX TMpaB U IOPUIUYECKUX  OOS3aHHOCTEH, OXpaHSAEMbIX H
rapaHTUPyEMBIX rocyaapcTBoM.'®® Cps3b 0OIIECTBEHHBIX OTHOIIEHWH M IIPaBa
ABJISIETCS] 0€3yCIOBHBIM (haKTOM CYIIIECTBOBAHMSI MPABOBBIX OTHOIICHUM.

Panpko T.H., MoposzoBa JLLA. GopMyIupyIOT TOHATHE NPABOBHIX
OmHOWleHUll KAaK «IOPHIWYECKYIO CBSI3b MEXKIY €ro CyObeKTaMH, OCHOBHBIM
COJIEp)KaHUEM KOTOpPOH ABISAIOTCS CYOBEKTUBHBIE IIpaBa W IOPUIUYECKHE
0053aHHOCTH, U KOTOpasi BOBHUKAET HA OCHOBE HOPM ITIpaBa B CIy4yae HACTYIUICHUS
IPENyCMOTPEHHBIX HOPMOM FOpUIMIEcKUX (HakToBy. 67

I[Io wmuenuro JlykwpsanoBou E.I'. npasosoe ommuowenue — 3T0 eCThb
COLIMAJIBHOE B3auMOJIEUCTBUE (OOIIECTBEHHOE OTHOIIEHHUE), CYOBEKThI KOTOPOTrO
CBSI3aHbI B3aMMHBIMH CyObEKTHBHBIMU PABAMH U 00S3aHHOCTAMH. %8

B.H. [IlIporacoB omnpenensier npagoomuouieHue KaK «OXPAHSIEMOE
rocyJapCTBOM BOJIEBO€ WHIAMBUIYATM3UPOBAHHOE OOIECTBEHHOE OTHOILIEHUE,
YYACTHUKM KOTOPOI'O CBSI3aHBl B3aUMHBIMU  IOPUIAMYECKMMHU I[paBaMH U
00SA3aHHOCTAMIY, 16°

Haubosee xapakTepHbIMH TPU3HAKAMU [TPABOBBIX OTHOLICHHUH SBIISIOTCS:
- 3TO €cTh 0co0asi Pa3HOBHUIHOCTh OOIIECTBEHHBIX OTHOIICHUM, B Pe3yJbTaTe

KOTOPBIX 3KOHOMHUUYCCKHUC, COOHAJIBHBLIC, IMOJUTHUYCCKHC H APYIru€ OTHOIICHUA

OTIOCPEIIYIOTCS  FOPUAWYCSCKOM (HOPMOH  B3aMMOJCHCTBHUS €ro0  YYaCTHHKOB.

186 TTuronkun, A. C. Teopus rocynapcTsa u npasa : y4ebHuK mist By308 / A. C. INuronkun, A. H. TonoBucTukosa,
10. A. Imutpues ; nox penakimeit A. C. [Turonkuna, 10. A. [ImurpueBa. — 4-e nzz., nepepab. u jon. — Mocksa !
WznarensctBo HOpaiir, 2025. — 516 c.

167 Pagpko, Tumodeiit Hukonaepuy. Teopus rocysapcTBa W Npapa : ydeOHUK JUis GakajaBpOB MO CHELUAIbHOCTH
«Opucnpynenmnus» / T. H. Panpko, B. B. Jlazapes, JI. A. Mopo3zoBa ; Mock. roc. ropua. yaH-T uMm. O. E. Kyradpuna.
- Mocksa : IIpocmekr, 2015. - 562 c.

168 JTykbanosa, E. T'. Teopus rocymapcrsa u npapa : yuebnuk / E. I'. Jlykbsanosa. — M. : Hopma : Uagpa-M, 2023. —
230 c.

189 TIporacos, B. H. Teopus rocyaapcrsa U npasa : y4eOHUK M NpakTHKyM s By3os / B. H. Ilporacos. — 2-¢
u3n. — Mocksa : U3patensctBo FOpaiit, 2025. — 368 c.
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[IpaBoBbIE OTHOILIEHHS MOTYT BO3HUKATh HMCKIIOUHUTEIBHO MEXIY JIOJIbMH, T.K.
BEIIU, )KUBOTHBIE BBICTYINAIOT OOBEKTAMHU, & HE CyOBEKTaMU MpaBa.

- TPaBOBOE OTHOIICHUE BO3HUKAET BCIEIACTBUE BO3JCUCTBUSI IMPABOBBIX
HOpM Ha mnoBeneHue mojei. [lo obmemMy npaBuily MPaBOOTHOUIEHUSI BO3HUKAIOT
Ha OCHOBE HOpM INpaBa (WJM Ha OCHOBE JOTOBOpPAa HOPMATUBHOTO COJEpKaHUS,
WM TIPAaBOBOTO OObIuasi). He TOMbKO HOPMBI TIpaBa BO3ACHCTBYIOT HA MPABOBHIC
OTHOUIIEHUS, T.K. SIBJISIIOTCA HEMOCPEICTBEHHO WX IOpHUIWYECKOW 0a30il, HO H
MPABOOTHOIIEHUSI OKAa3bIBAIOT BIUSHUE HA HOPMBI ITPaBa;

- 10 CYTH, MPAaBOOTHOIIIEHHUE BBICTYMAET HEMOCPEICTBEHHOU (haKTHUECKOM
peanuzanuen cyObeKTUBHBIX MIPaB;

- TPABOOTHOIIEHUS BO3HUKAIOT MO TOBOAY OMNPEACICHHBIX OJiar WIn
IICHHOCTEH;

- MOPEANnoChUIKAMM WM HEOOXOAUMBIMU YCJIOBUSMH BO3HHUKHOBEHHUS U
OCYILECTBJICHUSI MPABOOTHOIIEHUM BBICTYNAIOT CyOBEKTHI MpaBa, HOPMbI MpaBa U
I0pUandecKue (HaKThl;

- IPABOBBIE OTHOIIECHHUS HOCST HCKJIIOUUTEIBHO BOJIEBOM Xapakrtep. [
BO3HMKHOBEHHUSI TPABOOTHOIIEHUN  00s3aTeNIbHO HE0oOXoAuma BOJII  €r0
YYaCTHUKOB, HAIIpUMEP, IPU BCTYIUICHUU B Opak, MpHY 3aKJIIOUCHUU CACIKU KYTLUIN-
npoaaxu. JJisi HEKOTOPBIX MPABOOTHOIIEHUN JTOCTATOYHO HAJIUYKE BOJU OHOTO
auna  (Bo30YXJCHHE YrOJOBHOTO Jiefla, MPUBICYCHHE K aJIMUHHCTPATUBHOMN
OTBETCTBEHHOCTH). Co3HarenbHO-BOJIEBOM XapakTep MPABOOTHOIIICHU I
MPOSIBIISIETCS. B JIBYX ACIEKTax — MPABOOTHOIIECHUS BO3HUKAIOT HA OCHOBE HOPM
MpaBa, BO3HUKAIOIIMNX M0 BOJIE 3aKOHOJIATENS, U pealin3alus IOPUIUIECKUX MPaB U
00s13aHHOCTEH OCYIIECTBIISCTCS MO BOJIE OTJEIBHBIX JIUII,

- MPABOOTHOILIEHHE — 3TO €CTh CIO0XHas IOPHUANYECKAs CBS3b MEKIY
CyObEeKTaMH JaHHBIX OTHOIICHHM C KOPPECIOHIUPYIOUIUMHU CYObEKTUBHBIMHU
npaBaMu M IOPUAUYECKUMHU 00si3aHHOCTSIMU. HocuTenb CyObEKTHBHOTO IIpaBa
SBJIICTCSI JIUIIOM YIIPABOMOUYCHHBIM, a HOCUTEIh FOPUIAMYECKONW OOS3aHHOCTH —
auioM  oOsi3aHHBIM. [Ipou3BOAHONW OT CYOBEKTMBHOIO IIpaBa BBICTYIIAET

IOpHUInYeCcKast 005S3aHHOCTD;
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- CBA3b CyOBEKTOB B IIPaBOBBIX OTHOLIEHUSX HOCHUT
MH/IMBUIyaJIN3UPOBAHHBIA XapakTep, JIMOO MOMMEHHBIH, MO0 MO COLUATBHOMY
cTaTycy (mpoAaBel U MOKYMaTelb, KpeAUTOP U JOJKHUK);

- IIPaBOOTHOULICHMS IOJACPKUBAKOTCSA T'OCYIAPCTBEHHBIM IMPHUHYXICHHUEM,
KOTOpPO€ CTaHOBHUTCS HEOOXOJUMBIM B Cllydae HapyLIEHUs IPaBOBBIX
NpeIyuCaHuil WK HEUCTIONMHEHUs IOPUIUYECKIX o0si3aHHOCTEeH. B OonbiinHCTBE
K€ CIIy4yaeB yYaCTHUKHU IPABOOTHOIIEHUN JEHCTBYIOT JOOPONOPSAI0UHO.

VYcaoBus u  00CTOATENBCTBA, NpPU HAIMYAKA KOTOPBIX BO3HHKAIOT,
U3MEHSIOTCS WIM IIPEKPALIAIOTCS IPABOOTHOIIECHHS HAa3bIBAKOTCS IIPEANIOCHUIKAMU
BO3HUKHOBEHHUSI MPAaBOOTHOUIEHUH. Bce mpennochuiku moapas3aenstoT Ha oOue
(MaTepuanpHble) HW  crnenuaibHble  (ropuaudeckue). K mepBeiM  00mmm
IPEINOCHUIKAM OTHOCSITCSI COOCTBEHHO (PaKTUUECKHE OOIIECTBEHHbIE OTHOILIECHUS
U CBSI3M, NOAJEXKAIlMEe NPABOBOM perjaMeHTauuu: OOBeKThl (0naro wuiau
LIEHHOCTH); 3aMHTEPECOBAaHHbIE JHIA (CTOPOHBI); IOBEAECHUE YYACTHHUKOB;
MHTEpEChl W TOTPEOHOCTH JIOAEH; BOJs YydacTHUKOB. CreuuanbHble WU
IOpUIMYECKUE MPEANOCBUIKM — 3TO COBOKYIHOCTh IPAaBOBBIX YCJIOBUH, 0€3
HaJM4MsI KOTOPBIX NTPAaBOOTHOLIEHUE HE MOKET BO3HUKHYTh WM IpeKkpaTuThcs. K
HUM OTHOCATCA IOpUAMYECKHE (DAKThl, HOPMBI TIpaBa, MPaBOCYOBEKTHOCTD,

IOPUIANYCCKUEC COCTOAHHA U KB&SI/I(i)aKTBI.

2. Ctpykrypa (cocTaB) NpaBOBbIX OTHOILEHHUH

Cocmas (cmpykmypa) npagoomuouwieHuii COCTOUT €3  HECKOJIBKHX
AJIEMEHTOB:

- CyOBEKTHI (YUaCTHUKH) MPABOOTHOIIECHUIA;

- 00BEKTHI MPABOOTHOIIICHU;

- CoJiepKaHWE€ TMPABOOTHOIIEHHUS, BKJIIOYAIOIIETO CYOBEKTHBHBIE IpaBa U
IOpUauYecKrue 00s13aHHOCTH.

Cybvexm npasoomuoutenuti — 370 (HU3UYECKUE U IOPUAMYECKHE JHIa, a,
TaKXke, MyOJIu4yHble OOpa30BaHUsI W COLMAIbHBIE OOIIHOCTH, KOTOPhIE MOTYT

SBJIIATBCA YHACTHHUKaAMU HpaBOOTHOHIeHI/Iﬁ H BBICTYIIATH B KAa4YCCTBC HOCHUTEJICH
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0  CyObekT

CyObeKTUBHBIX  IIPpaB M IOPMAMYECKUX  0Os3aHHOCTEM.’
MPAaBOOTHOIICHUN SBJISETCS OJHOBPEMEHHO M CYOBEKTOM TIpaBa, KOTOPHIM
peann3oBaji CBOIO NMPABOCYOBEKTHOCTh M CTaJl YYaCTHUKOM KOHKPETHOT'O MPAaBOI0
otHouieHus. [lpu 3TOM He BCAkuM CyOBEKT MpaBa — yYaCTHUK TOTO WM WHOTO
MPABOOTHOIICHUS.

CyObextamMu MIPaBOOTHOLIEHU I BBICTYIIAOT duznyeckue
(MHIMBUAYaJIbHBIC) JIMIA, IOPUIWYECKHUE JIMIA, OpraHu3aluu (KOJIEKTHUBHBIC
Jula), TOCYAapCTBO M €ro opraHbl (MyOauyHble 0Opa3oBaHUsI), MyHUIUIIAIbHbBIC
Oprasbl, COI[MaIbHbIE OOIIHOCTH — HAPO/I, HAIKSI.

®duznyeckue JMia - 3TO TpakJlaHe, WHOCTPAHIIbI, JUIa 0e3 rpakJaaHcTBa
(amaTpuzpl), JUA C JTBOWHBIM Tpa)KJaHCTBOM (OumaTpuabl). PU3MYECKOE JUIIO,
KaKk CyOBEKT NpPaBOBBIX OTHOIIEHUWU 00sajjaeT oOmKM (KOHCTUTYIITMOHHBIM),
CIEUAIIBHBIM U UHAUBUIYATIbHBIM CTaTyCOM.

Cpenyd  KOJJIEKTUBHBIX  JIMI[, KaK YYaCTHHUKOB IPaBOOTHOIICHU,
BBIJICJISIFOTCSL OOIIECTBEHHBIE O0OBEIUHEHUS, MMOJTUTHUYECKUE MapTUH, PO COIO3HI,
KOMMepUeCcKue (IPOU3BOJICTBEHHBIE KOOMEPATUBBI, XO3SIMCTBEHHBIE OOIIECTBA,
rOCyJapCTBEHHbIE M MYHUIIMIAIbHBIE TPEANPUATHS) W  HEKOMMEpPYECKUE
opraHuzanuu (MOoTpeOUTENIbCKUE KOOTEPaTUBbI, PEIUTHO3HbIC OpraHu3aluu).
OO11ecTBEeHHbIE OpraHu3alusl BBICTYNMAIOT CYOBEKTaMH MPAaBOOTHOLIEHUMN, €CIH
OHM  3apEeTUCTPUPOBAHBI B  OpraHax IOCTUIIMHM, Kak  JOOpPOBOJIbHBIE,
HEKOMMEpPYECKHE,  CaMOYINpaBISIOIIMECS ~ OOBEAMHEHUS  TpaxaaH WU
IOPUUYECKUX JIMI[ HEroCyJAapCTBEHHOro XapakTtepa. Mx mpaBocrnocoOHOCTh |
JIeeCrOCOOHOCTh 3aBUCST HAMPAMYIO OT UX LIeJieH U 3aja4.

OcoObIii Kpyr CyOBEKTOB COCTaBJISIIOT ropuaudeckue muna. CoriacHo
cratbu 48 'K PD k 00si3aTenbHBIM NMpU3HAKAM FOPUAMYECKOTO JIMIA OTHOCSTCS:
ATO OpraHu3alui, KOTOPhIe UMEIOT B COOCTBEHHOCTH, XO3IMCTBEHHOM BEJICHUU U
OMEpPAaTUBHOM YIpaBiIeHUH 000COOJEHHOE HWMYIIECTBO, OTBEYAIOT IO CBOUM

00513aTeNLCTBAM JTUM HMYIICCTBOM, MOI'YyT OT CBOCTO HMMCHH HpI/IO6peTaTI) u

170 Tappukos B. I1. Teopus rocyaapcTsa U Ipapa : y4eOHHUK M IIPaKTUKyM uist By30B / B. I1. TaBpukos. — 2-€ u3.,
nepepa0. u orn. — Mocksa : UznarensctBo IOpaiit, 2025. — 461 c.
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OCYIIECTBIISITh UMYIIECTBEHHbIE W JIMYHO HEMMYIICCTBCHHBIE TIpaBa W HECTH
00513aHHOCTH, MOTYT BBICTYIIaTh UCTIIOM U OTBETYHUKOM B CYJIC.

K nmy6nuynbiM 00pa30BaHUAM Kak CyObEKTaM MPaBOOTHOIICHUN OTHOCATCS:
rocyapcTBo, CcyOBekThl P®, rocymapcTBEHHBIE OpraHbl, TOCYIapCTBCHHBIC
YUpPEXKIIEHUs, OpraHbl MECTHOro camoyrmpaBieHus. Cpean TOCyIapCTBEHHBIX
CTPYKTYp MOKHO BBIJCIUTh TOCYJAapPCTBEHHBIE OpraHbl, TOCYJapCTBECHHbBIC
OpraHM3aIyy, 00JaJaroIINe BIACTHBIMU ITOJTHOMOYHUSMU. ['0Cy1apCcTBO BBICTYIIAET
B Ka4eCcTBE CyOBEKTa B MEKIYHAPOJHBIX U MEKTOCYJapPCTBEHHBIX OTHOIICHUSX, B
rOCy/IapCTBEHHO-TIPABOBBIX OTHOMmIEHUsIX P® u e€ cyOBeKkToB, B YroJIOBHO-
MPaBOBBIX OTHOIIEHUAX, B TPAXKTAHCKO-TIPABOBBIX OTHOIICHUSX IO TMOBOIY
denepanbHON COOCTBEHHOCTH, 3aKIIOYACT TPaKJAaHCKO-TIPABOBBIC JOTOBOPHI Ha
OpUOOpETEHUE  BOOPYXKEHMs,  OCYLIECTBISIET  3aKylKd  TOBApoOB s
rOCyIapCTBEHHBIX HYX]I.

K commanbHbIM OOGIIHOCTSIM OTHOCSITCSI HApPOJI, HAIIHS, HACEJICHHE PErHoHa,
TPYAOBOM KOJUIEKTHB. Tak, CyOBEKTOM HENOCPEACTBEHHOI'O IPaBOTBOPYECTBA
nyreM pedepeHayma BBICTyNaeT HapolI, OH KE SABISETCS HOCUTEIEM
roCy/1apCTBEHHOI'O CyBEpEHUTETA.

CyOBbeKkT mpaBOOTHOIICHHWA AODKEH 00JanaTh MpPaBOCyOBEKTHOCTHIO, T.C.
CIIOCOOHOCTBIO OBITh CYOBEKTOM TIpaBa, COCTOSIIIEH U3 MPaBOCIOCOOHOCTH,
J1€€eCTIOCOOHOCTH U IETUKTOCIIOCOOHOCTH.

[IpaBOoCyOBEKTHOCTh MpPEACTaBIAET COOOM OOUIECTBEHHO-IOPUINYECKOE
CBOWCTBO JIUI[ M paccMaTpUBAeTCs B JBYX AacleKTaX: KaK CyObEeKTUBHOE
IOPUIMYECKOE MPaABO («IIPaBO Ha MPaBO») U KaK IOPUINYECKYIO BO3MOKHOCTb.

[TpaBOCYyOBEKTHOCTh OpPTaHOB TOCYIAPCTBEHHOW BIIACTH OIpENEsseTCs B
paMKaxX yCTaHOBJICHHOMW JJII HUX KOMIETEHIUMHU. Tak, roCylnapCTBEHHbIE OpTraHbl
UMEIOT TIPaBOMOYHMS Ha COBEPIICHHWE OJHOCTOPOHHUX JACWCTBUM, KOTOPHIC
MOPOKIAIOT, U3MEHSIOT U MPEKpamaoT mpaBooTHOIIeHHs. OHM 00J1aAaf0T PaBOM
W3JIaHUs aKTOB MIPUMEHEHUs mpaBa. Ho 0qHOBpEMEHHO TOCYIapCTBEHHBIE OPTaHbI
MOTYT BBICTYIaTh CTOPOHOM B TPaXkIaHCKO-TIPABOBBIX CIENIKaX KaK PaBHOMPABHBIC

CyOBEKTHI HAPSAY C APYTUMH YYaCTHUKAMH MPABOOTHOIIIEHUH.
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Ilpasocnocobnocms TIpeACTaBIAET CO00M CIIOCOOHOCTD JIUIIA UMETh B CHITY
HOpM TMpaBa CyOBEKTHBHBIE MpaBa W IOPUANYECKHE OOS3aHHOCTH, T.€. OBITh

11 TIpaBocmocoOHOCTL Y  (PM3HYECKUX JIHIT

YYaCTHUKOM TPAaBOOTHOIICHHUH.
BO3HMKAET C MOMEHTa POXICHHUS YEJIOBEKa W NPEKpallaeTcs €ro CMEepThIO.
[IpaBOCTIOCOOHOCTh ~ CITY’)KUT BaKHOW MPEANOCHIIKON TpaBOOOIaiaHusi, HO
peanbHOTO Onara emé He AaeT. Tak, oOuras rpaxaanckas MpaBOCIOCOOHOCTD JIMIA
BO3HMKAaE€T B MOMEHT €ro pPOXACHHUS, U YYaCTHHUKOM TpPakIaHCKO-TIPaBOBOIO
OTHOIIICHHS (HANpUMep, MPABOOTHOILICHUSI HACIEAOBAHUS) MOXKET OBITh Jaxe
MJaieHel]. 3aKOH 3aKperuisieT TakKe MpPaBo elé HE POAUBIIETOCS Ha MOMEHT
CMEpTH Haclie[joaTelsi peOeHKa CTaTh €ro 3aKOHHBIM HACJIETHUKOM.

[IpaBoCIOCOOHOCTH TNPHU3HAETCS B PAaBHOW Mepe 3a BCEMH JMUAMU U HE
3aBHCHUT OT I10J1a, Pachl, HAIIMOHAJIBLHOCTH, BO3PACTa.

[IpaBoCcIOCOOHOCTh  (PMBMYECKUX JIMI] TMOJpa3leNiaeTcss Ha O0OIIyIo,
OTpacieByl0 U chenuanbHyr. OOmas npaBoCIOCOOHOCTh — 3TO BO3MOYKHOCTh
UMeTh JI0Oble TMpaBa U OOSA3aHHOCTH, MPEAYCMOTPEHHbIE JEHCTBYIOLIUM
3aKOHOJATEIbCTBOM. OHa MPU3HAETCS TOCYIapCTBOM 3a JUIAMU C MOMEHTa HX
poxxaenus. OtpaciieBas HpPaBOCIOCOOHOCTh — 3TO BO3MOXHOCTh MPUOOpETaTh
npaBa U OOA3aHHOCTH B T€X WJIM MHBIX OTpacisix mpasa (yroyioBHas, OpayHas,
u3OuparenbHas). CrneuuanbHas OPaBOCIOCOOHOCTh — 3TO CHOCOOHOCTb, IS
OCYILIECTBIICHUS KOTOPOU TpeOyIoTCs crielnaibHble 3HAHUS U YMEHUs (IIPE3UIEHT,
CYIbS, IPOKYpPOP, KPUMHUHAIIUCT). BosnukHOBEHNE CreuaIbHOM
IPABOCIOCOOHOCTU BCErjJa CBSI3aHO C COOTBETCTBUEM JIMIA OIPEIEICHHBIM
KPUTEPUSAM U OCOOBIM YCIOBHSIM.

[IpaBOoCIOCOOHOCTh Y  IOPUAMYECKMX JIMI[ BO3HUKAET C MOMEHTa
pEerucTpallud ycTaBa W BHECEHHUS COOTBETCTBYIOLICH 3amucH B  €IUHBIN
rOCYAapCTBEHHBIA PEECTp HOPUAMYECKHX JIMI W TpeKpaliaercs B ciydae

JUKBUJAUNA IOPUIUYECKOTO JIMIA U UCKIIIOYEHUs ero u3 peectpa. CrnenuanbHas

11 Pomamios, P. A. Teopust rocyaapcTsa U npapa : y4eOHUK M IIPaKTHKyM Jist By30B / P. A. Pomamios. — 2-¢ u3j.,
nepepad. u por. — Mocksa : U3narensctBo FOpaiit, 2025. — 478 c.
pep P
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PaBOCIOCOOHOCTh  IOPUAMYECKOr0  JIMIa 3akperuisieTcss B ycTaBe, I/ie
OMPENENSIOTCA €ro 0COObIE IEJIM U BUJIBI I€SITEIbHOCTH.

Heecnocobnocmb — 3T0 CIOCOOHOCTH CBOMMU JCHCTBUSIMH TIPUOOpETaTh U
OCYUIIECTBJISATh CYOBEKTHBHBIE TIpaBa M CO3[aBaTh [JIsi CeOsl IOPUAMYECKHE
o0s3aHHOCTH, a Takke wucnonHate ux.'’? Tlo wmmenmo B.H. Ilporacosa
«J1eeCIIOCOOHOCTh - 3TO OOYCIOBJIGHHAs MPAaBOM CIOCOOHOCTH CBOMMH COOCT-
BCHHBIMM JieHCTBUSAMU (Oe37eiCcTBHEM) TTPUOOpETaTh CyOBbEKTUBHBIC IOpUIUYEC-
KM€ IpaBa U 003aHHOCTH, OCYLIECTBIATh M IIPEKPAIATh Ux». 173

JleeciocoOHOCTh (PU3MUECKOTO JIUIA HETOCPEACTBEHHO 3aBUCUT OT TaKHUX
(hakTOpoB, KakK:

- cocrtosiHne 310poBbs. Tak, cornacHo cratee 29 'K P® rpaxknmanun,
KOTOpBIM BCJIEICTBUE IICUXMYECKOIO paccTpoiicTBa (ciaboyMusi, SIUIEIICUH,
mU30QPEHNHN) HE MOXKET ITOHUMATh CBOMX JCHCTBHUI MM PYKOBOJAUTH MU, MOKET
OBITH IPU3HAH CyJIOM HEJIEeCIIOCOOHBIM, M HaJl HUIM YCTaHABIMBACTCS OTECKA.

- CceMeiHoe IOoJIOKEeHHE (Hampumep, JHIa, Haxoadlecss B OJIM3KOM
POJICTBE WJIM CBOICTBE, HE MOTYT COCTOSITh B HEMOCPEICTBEHHOM MOJYMHEHUU
ApYyT y JIpyra Ha roCy/1apCTBEHHOU CiIyk0¢e);

- HaJIWYME TPaXJTAHCTBA, T.K. HE TpaxKJAaHe He OOIAJaI0T aKTUBHBIM M
MAaCCUBHBIM HK30MpaTeNbHBIM MPAaBOM (32 HCKIIOYEHHEM BBIOOPOB B OPTaHbI
MECTHOT'O CaMOYIIpaBJICHHUs), OTPaHUYEHbI B IpaBax COOCTBEHHOCTU Ha OTJEJIbHbIC
KaTeropuH 3eMellb;

- MPaBOBOIO CTaTyca JIMLA, T.K. JIUIA, OTOBIBAIOIIME HAaKa3aHUE B MeECTax
JIMILEHUsI CBOOOABI OTPAHUYEHBI B N30MPATENBHBIX IPaBaXx;

- JOCTUTHYTHIA Bo3pacT. IlonHasi neecrocoOHOCTh BO3HMKAET C MOMEHTA
JOCTUKEHHSI COBEpLICHHOJIETHS, T.€. ¢ 18 seT. [1oIHOCTBIO 1eecrIOCOOHBIM MOXKET
ObITh MPHU3HAHO (PMAHCUIIMPOBAHO) TAKXE JIMIO B Bo3pacte 16 neT, ecium OHO
paboTaeT 1O TPYAOBOMY  JIOTOBOPY (KOHTPAKTy) WM  OCYIIECTBIISET

MPEAIPUHUMATEIIBCKYIO JEATEbHOCTh (C COTJIacusl POAUTENEH, YChIHOBUTEINEH

172 Teopus rocynapcTsa u 1pasa : yuebHuk 1151 By3oB / B. K. Babaes [u jp.] ; noa penaxuueii B. K. Babaepa. — 5-¢
u3., nepepad. u gon. — Mocksa : M3natensctso FOpaiit, 2024. — 620 ¢

173 TIporacos, B. H. Teopus rocyaapcrsa u npasa : y4eOHUK M NpakTHKyM s By3os / B. H. Ilporacos. — 2-¢
u3g. — Mocksa : U3patensctBo FOpaiit, 2025. — 368 c.
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VI TIOTIEYUTENs) WM BCTynwiio B Opak. YacTuuHas neecnocoOHOCTh OBIBAeT y
auit ¢ 6 go 18 jer. OHa moapasaenseTcs Ha YaCTHYHYIO JI€€CTIOCOOHOCTH
MasnoneTHux ¢ 6 1o 14 net (4. 2 ct. 28 'K P®) u yactuunyo J1eecnocoOHOCTh
HecoBepiieHHoneTHUX ¢ 14 go 18 ner (4. 2 cr. 26 'K P®). Orpanudennas
JIEECIIOCOOHOCTh YCTAHABJIMBAETCS M0 PEUICHUIO CyJa B OTHOIICHUU JIWII,
JOCTUTIIMX COBEPLICHHOJIETUS IO OCHOBAaHMAM, NPEIYCMOTPEHHBIM cTaTber 30
['K P® (3noynorpebiieHHe COUPTHBIMM HAMMTKAMU W HAPKOTUYECKUMHU
BemecTBaMu). [loaHO#M HeaeecrmocoOHOCThIO 001aMal0T JeTH 10 6 JIeT, a TaKxke
JIOCTUTIIIUE COBEPILICHHOJIETHS, HO NpPHU3HAHHBIE CYJOM HEIeeCIOCOOHBIMU Ha
ocHoBaHuu cT. 29 'K PO.

JleecrnocoOHOCTh  IOPUIMYECKOTO JIMIAa BO3HUKAET OJHOBPEMEHHO C
MPaBOCHOCOOHOCThIO, T.€. C MOMEHTa PETUCTPAMH OPUIUYECKOTO JIUIIA.
JleecrnocoOHOCTh IOPUANYECKUX JIUI] SBISETCA CIEUHAIBHOM T.K. 3aBUCUT OT €ro
OpraHU3allMOHHO-TIPaBOBOM  (POpMBI,  yCTaBHBIX  IIeJe€il, yCTaHOBJIECHHOM
KOMITETEHIIUU, TTOJIYYCHHBIX CIEIUATBHBIX pa3pelIeHUi (JTUIECH3U).

B ropunuueckoil nurepaTtype BblaeNsIeTcs: ocodast popma AeecrnocoOHOCTH —
mpancoeecnocoonocms, xKoTopyto Panpko T.H., ompexgensier, kak crocoOHOCTh
CBOMMHM JEUCTBUSIMM CO3/1aBaTh JUIsl JPYyTUX JMI[ MpaBa U O0S3aHHOCTH,
BO3ZHHKAIONIME B pes3ynbrare jAedctBus apyrux smn.l’* Hampumep, cuenxa,
coBeplIiaeMas IpeJCTaBUTENIEM UM KOMUCCUOHEPOM OT UMEHH MPEIACTABIIIEMOTO,
WM JIOTOBOP KYIUIU-MIPOAAXU HEJIBMXKHUMOCTH, COBEPIIECHHBIH 3aKOHHBIM
MpeACTaBUTEIeM OT HMMEHHM peOeHKa, JyNIeBHOOOJBHOTO,  JIMIIEHHOTO
JIeeCIOCOOHOCTH.

Jenuxmocnocobnocms TPEACTABIACT COOON YpEryJIMpOBaHHYIO 3aKOHOM
CIIOCOOHOCTh ~ JIUI]Aa HECTH IOPUJIUYECKYI0 OTBETCTBEHHOCTHh (MCIOJIHSATH
COOTBETCTBYIOIIIHE IOpUTUYECKUE 00s13aHHOCTH ) 3a COBEpIIICHHBIC

IPOTUBOIPABHLIE AesAHUs (HeMUKTHI).} YV (HU3MUeCcKUX UL JETUKTOCTIOCOOHOCTD

174 Panwpko, Tumodeii Hukonaepuy. Teopus rocynapcTBa M Mpapa : YYEOHHUK Ui 6akaaaBpoB MO CHEUUAIbHOCTH
"FOpucnpynenuus" / T. H. Pagpko, B. B. Jlazapes, JI. A. Mopo3osa ; Mock. roc. opua. yH-T uM. O. E. Kyradwuna. -
Mockaa : IIpocmekr, 2015. - 562 c.

1% Teopus rocymapctBa m mpasa. OOmias yacTb : yd4e6HuK a1 By3oB/ A. Il Anp6oB [u ap.]; mox obmieit
penaknueit A. I1. Anms6oBa. — 2-¢ u3n., nepepad. u gon. — Mocksa : M3matensctBo FOpaiit, 2025. — 162 c.
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HaANpPsIMYIO 3aBUCUT OT BO3pAcTa U MPUMEHHUTENIBHO K Pa3IuYHBIM OTPaCsiM IpaBa
HACTYMaeT mo-pazHomy. Hampumep, B yroJioBHOM IpaBe HacTymaer c: 14 yietr — B
cllydae COBEpIICHUS 0c000 TSKKOTO M TKKOTO MPECTyIUIeHHi, 16 netr — 3a Bce
UHBIE TMpEecTymieHus, mpeaycMoTpeHHsle OcobenHoir dyacteio YK PD. B
aIMUHHUCTPATUBHOM TMpaBe JEJIUKTOCIOCOOHOCTh HacTymaer ¢ 16 1er, B
IrPOXJAHCKOM IpaBe — ¢ 18 jer (UCKiIoueHue — BCTYIUIEHHME B Opak g0
COBEPILICHHOJICTHS WIH AMaHCUTIAIKA). v IOPUANYECKUX JIUI
JENUKTOCIOCOOHOCTh ~ BO3HUKAET TAaKXKE C  MOMEHTa TIOCYJAapCTBEHHOU
perucTpaluu.

Obvexm npasoomuowteHuii — 3TO TO, MO TOBOJAY YEro CKJIaJbIBACTCS
MIPaBOOTHONLIEHUE: MaTepHAIbHbIE W HEMaTepualbHble (AyXOBHBIE) Ornara Wiu
MOBEJICHUE JIUL, B CBSI3U, C YEM BO3HUKAIOT CyOBEKTUBHBIC [IpaBa U PEATU3yIOTCS
IOpHANYECKHE 00S3aHHOCTH y9aCTHUKOB IPABOOTHOIIEH!H. 170

HecMoTpst HA MHOTOYHCIEHHOCTh TOYEK 3PEHMSI, BBIIEISAETCS IBE OCHOBHbBIE
TEOpUU TOHMMAHHSA OOBEKTa IPABOOTHOLIEHUS: MOHHUCTHYECKas (€€ aBTOpHI
OTCTaWBAIOT €IMHBIA OOBEKT MPABOOTHOLICHWS) W IUIIOpaNHcTHYecKas (B Hel
MIPU3HAETCSI MHO)KECTBEHHOCTh OOBEKTOB IMPAaBOOTHOLLIEHUS ).

CoriacHoO MOHUCTHYECKON TEOpUHU, OOBEKTOM MPABOOTHOILIECHUS SIBISIETCS
MoBeJieHUE (WK JesHUE) CTOPOH, T.K. HIMEHHO OHO PEryJupyeTcs B HOpME IpaBa 1
BBICTyTaeT (hopMoii pearupoBanus Ha opuaudeckuii Gakt (mpod. O.C. Hodde)
WM TO (pakTUyeckoe OONIECTBEHHOE OTHOIIEHHE, Ha KOTOPOE MPaBOOTHOILIECHUE
BozaeiictByer (mpod. FO.K. Tomcroit). CormacHo JaHHOMY IOJIXOAYy Y BCeX
MPaBOBBIX OTHOIIIEHUHN 00NN 00BEKT — 00BEKT-/IeCcTBIE/Oe3/IeiCTBYIE.

VY4yensie, npU3HAOIIME MHOKECTBEHHOCTh 0ObEKTOB NMPABOOTHOLIEHUH, M0-
Pa3HOMY OTIPEIEISIOT €ro MOoHATHE. Tak, N3BECTHBIM pOCCUUCKUI TTpaBOBE IPOQ.
H.I'. AnexcanipoB 1oj 00bEKTOM MPABOOTHOLIEHUSI MOHUMAJl «TOT UMYIIECTBEH-
HbIII OOBEKT, MO MOBOAY KOTOPOTO CYUIECTBYET HJAHHOE OTHOILECHHUE MEXKIY

cyorekramu». Muoe ompenenenne maBan npod. C.C. AnekceeB. OH cuutan

176 Banr, B.C. Teopus rocyjapctea M IIpaBa B cxeMmax : ydeOHuk sy By3o/ B. C.Bsanr. — Mocksa :
UznarensctBo FOpaiit, 2025. — 447 c.
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00BEKTaMH MPABOOTHOLIEHUHN «T€ SIBJIECHUS (TIPEIMEThI) OKPYKAIOIIEro HaC MHPA,
Ha KOTOpbIE€ HaIlpaBJieHbl CYObEKTHUBHbBIC IOPUIUYECKUE MpaBa U OOS3aHHOCTUY.
JlaHHBIM TMOAXOJ paccMaTpuBaeT OOBEKT Kak 0y1aro, KOTOPBIX MOXKET OBITh
HECKOJIBKO.

B mmopanuctudeckoil Teopum K OOBEKTaM IPABOOTHOIICHHWH OTHOCST
ClIeyIoIe MaTepuaibHble U HeMaTepHalibHbIe Oara:

1) maTepuanipbHbIe OJara (BEIy, UMYIIECTBO, HHBIE IIEHHOCTH);

2) [OpOAYKTBl  JYXOBHOTO  TBOpuYecTBa  (pe3yibTaThl  aBTOPCKOM,
U300peTaTeNbCKON U Ap. ACATEIBHOCTH);

3) nuuyHBIE HeMarepuaibHble Oyara (KU3Hb, 3J0POBbE, WM, YECTh,
JIOCTOMHCTBO);

4) nieHHble Oymaru, IeHbru U odunuanbubie Jo0kyMeHThl (cT. 140, 143 T'K
P®);

5) sxxuBotHbie (cT. 137 'K PD);

6) undopmarusi, koMMepUeckas u rocyaapcrBeHHas TaitHa (ct. 139 'K PO);

7) moBeneHWe, MEWCTBHUSI yYACTHUKOB IPABOOTHOIICHHM, PE3yJbTaThl HX
JNEUCTBUN,  pa3iu4Hble  yCIyrW  (JOTOBOp  MEPEBO3KH,  IOPUAMYECKOE
KOHCYJIbTUPOBAHUE).

B nmrepatype WMEIOTCS TOMBITKA OOBCAWHUTH MOHHCTHUCCKHH U
TUTIOPATMCTUYECKHUI TMOAXO0bI K O0OBEKTY MPABOOTHOIIEHUS, KOTrAa (DaKTHYECKOe
MIPaBOMEPHOE TTOBEACHUE HA3bIBAIOT KIOPUIUICCKUM O0OBEKTOMY TTPABOOTHOIICHUS
(WJI IpeIMETOM TIPABOOTHOIIICHHUS ), & CBSI3aAHHBIC C 9TUM MOBEICHUEM Pa3JIMYHbIC
MaTepualbHbIE M JyXOBHbIE OJjlara - «MaTepuajJbHBIM OOBEKTOM» (HAmpUMep,
npod. JLU. Cnupunonos). B npyrom ciydae, HanpoTUB, MPEAMETOM MPABOOTHO-
IICHUS TIOJIAral0T MaTepuadbHOE WM HeMaTepHualibHOe 0y1aro, a 00beKTOM - pas-
HOOOpa3Hble akTHUYecKue od1ecTBeHHbIe oTHOIEeHUs (pod. A.I'. bpaTko).

Kareroputo «00BEKT MPAaBOOTHOMICHHUS» CJIEAYET OTIMYaTh OT KaTETOpHUU
«00bekT mpaBay. llom oOBEKTOM TmTpaBa TMOHUMAETCA TWPEIAMET IPABOBOTO

peryIupoBaHusl - COLMabHas cepa, HoaBepraeMas IpaBOBOMY BO3/IEHCTBHIO.
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B coBpemeHHONl  IOpHUCHPYJICHIIMM  HE  TPHU3HAETCS  OOBEKTOM
IPaBOOTHOIICHUS  4YeJOBEK (KOTOPBIA MOXET OBITh JIUIIb CYyOBEKTOM
MPaBOOTHOIICHUS ). BMecTe ¢ Tem mcTopus oOmecTBa 3HaeT pabOBIIAETBLYCCKUE
OTHOIIICHUS, TPH KOTOPHIX pad ObLI OOBEKTOM KYIUTM-TIPOJAKHU («TOBOpSILEH
BEII[BIO).

Cooeporcanue npasosvix OMHOUEHUL COCTABISIIOT CyOBEKTHBHBIC MpaBa M
IOpUIMueckue  00sS3aHHOCTH. B popuaudeckod  JguTepaType  pa3iudaroT
opuaudeckoe u (hakTUYECKOe cojepkaHue mpaBooTHoOIeHW. Hpumnyaeckoe
COJIEp>KaHHUE COCTABJISIOT HEITOCPEACTBEHHO CYOBEKTHBHBIC MPaBa U IOPUINIECKUC
oOs3anHOCTH y4acTHUKOB. Kak ompenenser Panpko T.H. «opuaudeckoe
CONEP)KAHUE — OTO BO3MOXKHOCTH COBEPIICHUS ONPEACICHHBIX JIEUCTBUU
yIPaBOMOYEHHBIM JIMIIOM WJIM HEOOXOAUMOCTb BBIMOJTHEHUS TEX WM HHBIX
JEUCTBUIN 00S3aHHBIM JIMIIOM, a TaK)XK€ HEOOXOJUMOCTh COOJIIOJICHUS 3amlpeToB,
YCTAaHOBJICHHBIX HOpMaMu TipaBay. @DakThyeckoe cojaepkanue (popmupyer
KOHKpETHBIE IeUCTBUS (TIOBEICHKE) CYObEKTOB MPABOOTHOIIICHHUH.

B Hayke CIOXWIHCH CIEAYIONMNE TOIXOIbI K MOHUMAHHUIO COJCpKaHUS
MPaBOBBIX OTHOIIICHUH:

1. ®dopmoil TPaBOOTHOIICHUS SBISIOTCS CYOBEKTUBHBIC FOPUIMYCCKHC
mpaBa W OO0S3aHHOCTH, a €ro cojicepkaHueM - (HaKTHUIECKOE IMPaBOMEPHOE
MOBEJICHUE CYOBEKTOB, KOTOPOE 3TH IIpaBa M 00s3aHHOCTH peanusyer (nmpod. B.H.
[lernos, mpod. JI.C. SABud u np.).

2. IIpod. C.C. AnekceeB Ha3bIBaeT CYOBEKTHUBHBIC IOPUIMYECKUE MpPaBa U
00SI3aHHOCTH «IOPUAMYECKUM COJICpKAHHUEM» IPABOOTHOIICHUS, a (paKkTUYecKoe
MIPaBOMEPHOE MOBEICHNE CYOBEKTOB - «MaTePHAILHBIM cojaepkanueM». [Ipu aTom
aBTOp IoJIaraet, 4YTo 00a ITU COAEPKAHUS SBISIOTCS DJIEMEHTaMH MPABOOTHOIIIE-
HUS U HapsIy ¢ HUMH BBIICISCT JPYTHe AJIEMEHTBI - CYOBEKThI U OOBEKT IPaBO-
OTHOIIEHUS.

3. IIpod. O.C. Hodde Bwmenssi B NIPaBOOTHOIICHHMH BOOOIIE TpH

COACPIKaHUA - IOPUANYICCKOEC, MATECPHUAJTIbHOC U UACOJIOTHICCKOC.
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4. TIpaBOOTHOIIEHHE B IIEJIOM BBICTYNaeT Kak (opma peryimpyemMoro
HOpMaMM TMpaBa OOIIECTBEHHOTO OTHOUICHHWS, a [OCJeIHee  SBISEeTCS
conepkanuem npapootHomienus (npod. O.A. KpacaBuukos, npod. b.JI. Hazapos
u j1p.). Cozneprxkanue (0OLUIECTBEHHOE OTHOIIIEHUE) HAXOAUTCS 3a MpeesiaMi CBOSH
¢dbopMbI (ITPaBOOTHOIICHHUS ), SIBJISICTCS] BHEIIHUM COJIEPKaHUEM.

CybvexmusHoe npaso ONpeNessieTcs B IPaBOBOM HayKe KaK rapaHTHpyeMble
3aKOHOM BHJ M M€pa BO3MOXKHOTO WJIM JI03BOJIGHHOTO MOBEACHUs Juia. Panbko
T.H. ompenensier cyObEeKTUBHOE MPaBO, KaK BO3MOXHOE MOBEJCHHUE, peaTn3aius
KOTOPOTO LEIUKOM 3aBUCUT OT YCMOTPEHUS YIIPABOMOYEHHOTO JIUIIA, OT €ro BOJIU
U JKelaHus. A ropuouueckas 00A3GHHOCMb - 3TO BHI M Mepa JOJDKHOTO WM
TpeOyeMoro TIOBENEHHUS, IOPUIUYECKH 3aKpelUieHHass ©  oOecnedeHHas
rocynapctBoM. Ilo cytu, ropuamyeckas 0O0S3aHHOCTb - €CThb HEOOXOIUMOE
MOBE/ICHNE CYOBEKTOB MPABOOTHOIIICHUH, YCTAHOBICHHOE ISl 0OS3aHHOTO JIMIIA.
B ocHOBe CyOBEKTMBHOTO TIpaBa JIKHUT IOPUIUYECKH oOOecreueHHas
BO3MOXKHOCTb; B OCHOBE OOS3aHHOCTM - IOPUJIMYECKH  3aKpeIUICHHas
HEOOXOMMOCTh U IOJDKHOE MTOBEACHHUE.

CyOBbeKkTUBHOE IPAaBO BKIIOYAET B C€0s CIEAYIOIINE TOTHOMOYMSL:

- TpaBO Ha COOCTBEHHBIC TOJOXKUTENbHBIE ICHCTBUS WM BO3MOKHOCTH
yIIPaBOMOUYEHHOTO CyOBEKTa CamMOMy COBEpIIATH MOJIOKUTEIbHBIC JIEUCTBUS
(COOCTBEHHMK MMYILIECTBA UMEET MPaBO PACHOPSHKEHUS UMYILECTBOM IO CBOEMY
YCMOTPEHUIO);

- IPaBO TOJB30BAaHUS OCHOBBIBAETCS HAa BO3MOXHOCTH MCIIOJNb30BaTh B
JWYHBIX LEJSIX OIPEeIeICHHbIC COLMANbHBIC OJ1ara (CepBUTYT);

- mpaBo TpeOoOBaTh COOTBETCTBYIONIETO JODKHOTO TIOBEIEHHUS  OT
00513aHHOTO JIMIIa, & UMEHHO — COBepUIaTh OIpeJeJeHHbIE AEUCTBUS (BO3BpaAT
J07ITa), BO3ACPKHUBATHCS OT WX COBEpIICHUs (HE TOCsIraTh Ha UYXYIO
coOcTBeHHOCTh). TpeboBaHue — 3TO MPaBO Ha YyXKUe JAEHCTBUSA/Oe31eCTBUS;

- TIPaBO MPUTA3AHUS 3aKIFOYACTCS B BOZMOKHOCTH MOHYKJICHHS 00s3aHHON
CTOPOHBI HCTIONTHEHUsI O00s3aTENIbCTB IMyTeM MPUMEHEHHsI TOCYAapCTBEHHOTO

IMPUHYXIACHNA.
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CyObeKTUBHOE NpPAaBO MOXKET BBICTYINATh KaK IpaBO-MOBEIECHUE, IMPaBo-
M0JIb30BaHUE, MPaBO-TpeOOBaHKE, TPABO-TIPUTA3AHUE.

Cmpykmypa  opuouyeckoi  0053aHHOCMU  COOTBETCTBYET CTPYKTYpE
CyObEKTUBHOTO TMpaBa (SBJISAACH Kak Obl €ro OOpaTHOM CTOPOHOM) M TaKXke
BKJIIOUAET B ce0s1 YEThIPE KOMITOHEHTA:

- HEO0OXOIMMOCTHh BO3JEPKATbCA OT OIpENeTCHHBIX JEHCTBUHM, KOTOpas
BbIpakaeTca B (Qopme Oe3neicTBUg (HE HapyliaTh IIPABOBBIE MPEANUCAHUS,
3akperieHHbie B OcoOenHoit yactu YK P®D);

- HEO0OXOAMMOCTbh COBEpIIATh AKTHBHBIE JEHCTBUSA, MPEIyCMOTPEHHbIE
00s13aHHOCTBIO. /[l mpaBOOOS3aHHOTO JHUIlA 3TO O3HA4YAaeT OTpearupoBaTh Ha
oOpalleHHble K HEMY 3aKOHHbIE TPEOOBAaHMS YINPABOMOYEHHOI'O JUIA (IOJKHHUK
00s13aH BO3BPATUTh KPEIUTOPY KPEIUT U YIUIATUTH IPOILICHTHI);

- 00s13aHHOCTH MpETEepPHEeBaTb MEPbl T'OCYJAAPCTBEHHOTO MPUHYKICHUS U
HECTU OTBETCTBEHHOCTH 33 HEUCITOJIHEHHE BO3JIOKEHHBIX 3aKOHOM O0S13aHHOCTEH;

- HE0OXOIUMOCTh HE MPENSATCTBOBATh IPABOMOYHON CTOPOHE, MOJIb30BAThCS
MPUHAAJIEKAUUM eMY OJIaroM.

IOpuanueckas 00sA3aHHOCTh  YCTaHaBIMBAaeTCs Kak B  HMHTEpecax
YIPAaBOMOYEHHOTO, TaK U B MHTEpecax rocygapcrsa B 1enoM. OHa - rapaHT ux
ocyuiecTBieHusi. Bwmecte ¢ TeM, CyOBEKTHBHOE TMpPaBO M IOpUAMYECKAs
00513aHHOCTh - 3TO MApPHBIE U PABHORJIEMEHTHBIE KAaTErOpPHUU, KOTOPbIE B paMKax

KOHKPETHBIX MTPABOOTHOIIEHUN CTPOTO COOTBETCTBYIOT U KOPPECTIOHAUPYIOT APYT

APYTY.

3. Knaccndukanus (BUAbI) NPABOOTHOLICHUI

Cy11ecTBYIOT pa3Hble KPUTEPUU Ki1acCU(PUKAIIMK TPABOBBIX OTHOILIEHUH.

ITo otpacneBoil NPUHAICKHOCTH MOXKHO pa3iMuyaTh 20Cy0apCmeeHHO-
npasogvle, AOMUHUCMPAMUBHO-NPABOBbIE, 2PANXCOAHCKO-NPABOBble, Y20N08HO-
npasogvle, Hanl0208ble, cemeliible U IPYTUe MPABOOTHOLIEHUSI.

B 3aBucuMOCTH OT (PYHKIIMOHAJIBHOTO Ha3HAYEHUS] — HA pe2yisamueHvie U

oxXpaHumesbHble. PGF}’J’I}ITI/IBHI)IG IMPAaBOOTHOICHUA CKJIAAbIBAIOTCA B pPaMKax
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NIPAaBOMEPHOTO TIOBEJCHHUS YYaCTHUKOB Ha OCHOBE pealM3allid PETyJSITHBHBIX
HOpM TipaBa. OXpaHUTEIbHBIE MPABOOTHOIICHUS BO3HUKAIOT B pe3yJIbTaTe
HapyIIeHUs CyObEKTaMU HOPM TIpaBa IMyTeM HEMPaBOMEPHOTO MOBeAeHUs. B cBOIO
ouepe/b, peryISITHBHBIC TIPABOOTHOIICHHS MOAPA3ICISIFOTCS Ha TTPABOOTHOIICHHSI
aKTUBHOTO THUMa (BO3HMKAIOT HAa OCHOBE peaju3alud OOS3BIBAIONINX M
YIPaBOMOYUBAIOIINX HOPM, HAMpUMEpP, MO JIOTOBOPY TMOCTAaBKM OJHA CTOPOHA
OTrpy’kaeT TOBap, Apyras €ro MPUHUMAET) U MPABOOTHOIICHUSI TACCUBHOTO THIIA
(BO3HMKAIOT HA OCHOBE 3alpeIIaloIIMX HOPM, HAMpUMEp, B CIydae JIMIICHUS
POIUTENBCKUX MTPaB OHU OOJIBIIE HE TOJDKHBI BMEITUBATHCS B )KU3Hb PEOCHKA).

[lo cremenn WHAWBUIyAIM3AIMU WA KOHKPETHU3AIMU CYOBEKTOB IIpaBa
pasrpaHuYMBAIOT OMHOCUMENbHblE, B KOTOPBIX TOWMEHHO OTPEICIICHbI BCE
YYaCTHUKHU MPABOOTHOILICHUS, U abCcoIomHuble, B KOTOPHIX UHANBUIYaTU3UPOBaHA
JUIIF OJHA CTOpOHA - YIPAaBOMOYCHHAs (HampwMmep, TMPaBOOTHOIICHUE
COOCTBEHHOCTHU, OpTraHU3alIusl JIOTepelt).

[lo xapakTepy mNpaBOOTHOIIECHUS JENATCA HA MamepuanivHvle W
npoyeccyavivle. MarepuaibHble TMPABOOTHOIICHUS BOSHUKAIOT Ha OCHOBE HOPM
MaTepUaJbHOrO  mpaBa  (KOHCTUTYLMOHHOTO,  3€MEJIbHOI0,  CEMEWHOTO,
rpaxaaHckoro u np.). [IporieccyaibHble NMPAaBOOTHOIIECHUS CKIIAJBIBAIOTCS Ha
OCHOBE HOPM TPOIECCYATBHOTO MpaBa (YroJIOBHO-TIPOIECCYaTbHOTO, TPaKAaHCKO-
mpoleccyanbHOro,  apOuTpakHO-TIpoleccyainbHoro).  Hampumep,  mompoc
MOTEPIEBIIIETO, CBUIETENS B X0JI€ CYAcOHOTO 3aceTaHuA.

B 3aBucumoct 0T cdepbl NPaBOBOrO PETyJWPOBAHUS IPABOBHIC
OTHOILIEHUSI ~ MOTYT  OBITb  YACMHONpagosvie U  NYOIUYHONPABOBbIE.
YacTHONIPaBOBBIE — 3TO MPABOOTHOIICHUS, KOTOPHIE CTPOSATCS Ha JOTOBOPHBIX
CBOOOJHBIX Hayanax (Hampumep, OjaroTBopuTeNbHas MoMolb). [lybnuuno-
MPaBOBBIC OTHOIIEHWUS — OTO IPABOOTHOIICHHUS, KOTOPBIE CTPOSATCS Ha
CyOOpIMHAIINKA, HWEPAPXUICCKOM IIOJOKCHHH YYaCTHHUKOB, 3aKPCIUICHHBIX B
CHEIUATbHBIX aKTaX ©  KOMIIETEHIUAX (KOHCTUTYIIMOHHOE, HaJOTOBOE,

aJIMUHUCTPATUBHOE MPABO).
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Ilo xapakTepy B3aMMOOTHOLIEHUI CTOPOH IIPABOOTHOIICHMS ACIATCS Ha
npocmule u caodichvie. CIO0KHBIE TPAaBOOTHOLIEHUS! MOT'YT HMETh B CBOEM COCTaBE
HECKOJIBKO YYaCTHHKOB C KOMIUIEKCOM CYOBEKTHBHBIX IOPHAMYECKUX IpaB MU
oOsi3aHHOCTEN. [IpOocThie TPAaBOOTHOLIEHUSI — 3TO IMPABOOTHOLIEHUS, B KOTOPBIX Y
OJTHOTO Y4aCTHHUKA UMEIOTCS TOJBKO IMpaBa, a y APYroro - TOJIbKO 00s3aHHOCTU
(HanpuMep, HaJIOTOBBI OPraH — HAJIOTOIJIATENbIINUK, KPEAUTOP — JOJKHUK).

B  3aBucHMMOCTH  OT  KOJIMYECTBA  YYaCTHUKOB  IPAaBOOTHOLICHUS
NOAPA3LEIIIOTC HA OOHOCMOPOHHUE, O08YCMOPOHHUE U MHO20CMOPOHHUE.
Oco0eHHOCThIO OJTHOCTOPOHHHUX INPABOOTHOIIEHUH SIBISIETCA TO, YTO Kaxaas UX
CTOPOH MPABOOTHOIIEHU UMEET 110 OTHOLIEHUIO K APYTOM UJIM TOJBKO MIPaBa, UiH
TOJIBKO OO0S3aHHOCTH (HampuMmep, JOTrOBOp JapeHus). XapaKTepHOU uepTou
JBYCTOPOHHUX IPABOOTHOIICHHUN SBIIETCA HAJIMYWE Yy CTOPOH, YYaCTHHKOB
MIPaBOOTHOIIEHUI B3aWMHBIX KOPPECHOHJIMPYIOIIMX NpaB H 00s3aHHOCTEN
(moroBop moapsiAa, HaiiMa, KyIUIM-MpOJaxu, Opak). B MHOrocTopoHHHUX
IIPABOOTHOUICHUSIX HMEETCSl HECKOJbKO (TpHU MU 0oJiee) CTOPOH U HAIUYHUE Y
KOKJI0M M3 HUX IpaB M OOS3aHHOCTEH MO OTHOLIEHUIO APYT K JpYyry (CHENKHU C
MOCPEAHUKOM, aKLIMOHEPHOE 0OILECTBO — aKLIHOHEPHI).

[To mpoIOKUTENLHOCTH JEHCTBUS TPABOOTHOIICHUS JENSTCS Ha Onsujuecs
NpagooOmHOUleHUs U KpamkogpemenHvle. Jlnsmmecs MpaBOOTHOLIEHUS — 3TO
IIPAaBOBbIE€ OTHOULICHWS JUIMTEIBHBIE M HE ONPEIEICHHbIE TOYHO BO BPEMEHHU
(rpaxxmancTBo, Opak). KpaTrkoBpeMeHHbIE — 3TO MPABOOTHOLIEHUS! KPATKOCPOUHbIE

WJIM OJTHOMOMEHTHBIE (TOJI0COBaHME Ha BHIOOPAX, PO3HUYHAS KYIUIS-TIPOJAXKa).

4. IlonsaTne U KiIaccupukanus OpUANIECKUX GpakToB
JUIsT BO3HMKHOBEHMWS, W3MEHEHUs M IPEKpalleHUs IPAaBOOTHOLIECHUN
TpeOyeTcs He TOJIbKO BOJS M MHTEPECHI JIMLA, HO U ONPEIEICHHbIE dKU3HEHHbIE
oOcrosiTenbcTBa, (pakThl. He Bce ®U3HEHHbIE (PaKThl UTPAIOT POJIb MPEANOCHIIOK
IIPaBOOTHOUIEHUI, @ TOJIBKO T€, KOTOpBIE 3aKpEIUIEHbBl B HOPME IpaBa M C
KOTOPBIMU 3aKOHOJIaTeJIb CBSI3bIBAET BO3MOKHOCTH OCYLIECTBJIIEHUSI CYObEKTaMU

CyOBEKTHBHBIX TIPaB U IOPUINUECKUX 0053aHHOCTEH.
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CBoUM CyIIECTBOBAaHUEM TEPMHUH «IOpUAUYECKUN (DAKT» 00s13aH BUJIHOMY
repmanckomy mnpaBoBeny Ppunpuxy Kapny don CaBuHBH, KOTOPBI B CBOEM
Tpyae «Cucrema coBpeMeHHOro pumckoro npasa» (1840 r.) nucan: «5 Ha3biBaro
COOBITHS, BBI3BIBAIOIINE BO3HUKHOBEHHE WM OKOHYAaHUE MPABOOTHONICHUH,
IOPUAMYECKUMU (PaKTaMm».

FOpuouueckue ¢axmvi - 3T0 KOHKPETHBIE XHU3HEHHBIE OOCTOSITENBbCTBA, C
KOTOPBIMH ~HOPMBI TIpaBa CBS3BIBAIOT BO3HUKHOBEHHME, W3MEHEHHE WM
IIPEKpaIlleHHEe TMPaBOBBIX OTHOWIEHUH. Mapuenko M.H. naer craepyromnee
OTpeJICICHHE IOPUIUYECKUM (akTaM — 3TO Takue COOPMYIUPOBAHHBIE B
TUIO0TE3aX MPABOBBIX HOPM KU3HEHHbIE OOCTOSTEIHCTBA, C KOTOPHIMU 3aKOH
CBSA3BIBAET BO3HMKHOBEHHUE, CYIIECTBOBAHUE, HW3MEHEHUE WM MpEKpalleHue
MIPABOBBIX OTHOILICHUIA.

K xapakTepHbIM yepTaM IOPUANIECKUX (PAKTOB MOKHO OTHECTH:

1. IIpencraBastor co00il pa3aUUYHbIC )KM3HEHHBIE 0OCTOSTEILCTBA, YCIOBUS
U (aKThl.

2. Ilo cBoeii conuanbHOM TpUPOJE HOpUANYECKUE (HAKThI - 3TO OOBIYHBIC
KU3HEHHBIE OOCTOATEIbCTBA, KOTOpBIE cCaMH IO cebe He 00JaJaroT CBOMCTBOM
BBI3BIBATH IOPUAMYECKHE TOCIENCTBHUs. Takoe KauyecTBO MpHUAAeTCs UM
IOPUUYECKUMA ~ HOPMaMH, TOJIbKO TIOCJE  IOPUIUYECKOTO  3aKpEIJICHUS.
FOpuanaeckue GakTel - 3TO OOIIECTBEHHO-FOPUINYCCKUEC SIBJICHUS.

3. FOpunnueckue (hakThl CIyKaT HEMPEMEHHBIM YCIOBUEM BO3HUKHOBEHUS,
U3MEHEHHUS] WM TPEKpalleHus TMPaBOBBIX OTHomeHu. FOpuamdeckuit Qaxt
BBITIOJTHSIET POJIb «IIYCKOBOTO MEXAaHM3Ma» MO OTHOIICHHIO K HOPME MpaBa, OH
3aIycKaeT ee abCTpakTHOE CoJep KaHue B AeiicTBUE. B 3TOM 1uiaHe opuanyeckue
(bakThl MOXKHO paccMaTpHUBaTh KaK 3BEHbsI, CBA3YIOIINE HOPMBI IPaBa M MPaBOBLIC
OTHOUIEHUS.

4. VkazaHus Ha lopuaudeckue (akThl W HUX ONUCAHUE COJEp)KATCI B
TUNOTE3aX IOPUIUYECKUX HOPM.

5. Hapsgy ¢ HopmMaMM U CyOBbEKTaMHu IpaBa IOpuUaUuYeckue (QakThl

BBICTYIIAIOT OI[HOI>'I H3 IIPCAITIOCBIIOK BOGHUKHOBCHU A HpaBOOTHOIHeHI/Iﬁ.
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6. HOpuanueckne ¢akThl BIEKYT 3a CO00W CyOBEKTHBHBIE TIpaBa |
IOpUINYECKHE 00S3aHHOCTH YIaCTHUKOB IIPABOOTHOIICHHIA.

7. 3aKkpeIuIaroTCs TOCYAapCTBOM B JIMIIE 3aKOHOJATENSI U 00CCIIEYMBAIOTCS
roCyIapCTBEHHBIM IPUHYKICHUEM.

HOpunnueckne ¢GakTel, Kak M BCSIKHE KU3HEHHBIE 00CTOSATEILCTBA, BEChMa
Pa3HOOOpa3HBI U MOTYT OBITh KJIACCU(DHUITMPOBAHBI TIO PA3TUIHBIM OCHOBAHUSIM:

1) mo XxapakTepy TMOPOXKIAEMBIX IOPHIUYECKUX  MOCICICTBUH -
npagoobpazyrowue, npagousmMeHsouue u npasonpekpawjaroujue.
[TpaBooOpa3syromue — 3T0 00CTOATENLCTBA, C KOTOPHIMU HOPMBI TIpaBa CBSI3BIBAIOT
BO3HMKHOBEHHE IOPUJAMYECKUX TIpaB M oOs3aHHOCTEHW (3akirodeHue Opaxa,
pokzeHrne peOeHKa, YTBEp)KIECHHUE B JOJDKHOCTH). [IpaBomM3MeHsOmue — 3TO Te
00CTOSITENBCTBA, KOTOpPbIE TPaHCHOPMUPYIOT COACpPKaHHWE MPABOOTHOLICHUH.
[IpaBonpekpamarmme — 3TO0 T€ OOCTOATENbCTBA, KOTOPHIE MPEIyCMaTPHBAIOT
MpEeKpaIieHrue  MPaBOOTHOMIEHWH  (pacTOp’KeHHWE  TPYAOBOTO  JIOTOBOPA,
pacTopeHue opaka);

2) 10 XapakTepy ACUCTBUS - (hakmvl 0OHOKpaAmMHo20 Oelicmaust (ICTeUCHUE
CpOKa, HAHECEHHE MAaTepUaJbHOTO yiepoa) u gaxmul-cocmosanus (COCTOSTHUE B
POJICTBE, COCTOSTHUE HETPYAOCTIOCOOHOCTH);

3) mo XxapakTepy CBSA3M C HHIUBUAYaJbHOW BOJCH yYaCTHHUKOB
MPABOOTHOIICHUSL - ropuduueckue Oeticmsusi (OS3NEUCTBUE) M ropuouuecKue
coObIMusL.

Cobbimusi — 00CTOSTENLCTBA, HE 3aBUCAIIME OT Boau Jroneil. CoObITHA
MOTYT OBITh AOCOIOMHBIMU U OMHOCUMENbHbIMU. AOCOIIOTHBIE COOBITHS BOOOIIIE
HE CBs3aHBI C BOJICH deNOBEeKa (HampuMep, CTHXWUHHOE OeIcTBHE, IOXKap,
snuAeMus, cMepTh). OTHOCUTEIHHBIMH SIBIISIFOTCSI COOBITHS, KOTOPBIE HE 3aBUCST
OT BOJIM YYaCTHHKOB MMCHHO JAHHOTO IMPaBOOTHOIICHHWS, HO 3aBHCIT OT BOJH
apyrux mojed. Hampumep, Bo3ropaHwe oMa B Pe3ysIbTaTe HAPYIICHHUS HOPM
TEXHUKHU 0€30MacHOCTH.

Heiicmeuss — 3T0  OOCTOSATENBCTBA,  HANPSAMYIO  OOYCIIOBJIEHHBIE

JNEATENBHOCTBIO JIFOJEH, C UX CO3HAHMEM W BOJIEM. B 3aBUCHMOCTH O Xapakrtepa
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B3aMMOOTHOIIEHH ¢ HOpMamMu TpaBa JEWUCTBHUS  MOJPA3ICISIIOTCS  Ha
npasomepuvie U Henpasomeptvle. 1IpaBOMEPHBIMH SIBISIOTCS TaKHE IMOCTYIKU
JHOJIEH, KOTOPBIE COBEPILIAIOTCS HA OCHOBE MPABOBBIX NPEANUCAHUNA U MOJTHOCTHIO
COOTBETCTBYIOT UM. [IpaBomMepHbIe NEUCTBUS MOIAPA3ICISIOTCA HA IOPUAUYECKHE
aKkThl (JOTOBOPBI, COIJIAIICHUS) W IOPUIUYECKUE TOCTYNKU (OKa3aHUE MOMOIIA
Iy, TeprsmeMy OeICcTBUE, BO3BpAaT COOCTBEHHHKY YTEPSHHOM BEIIH).
OCc0OEHHOCTBIO HOPUJIMYECKUX AaKTOB BBICTYNAE€T TO, YTO OHHU COBEPIIAIOTCS
MMEHHO, 4TOOBl MOPOJUTH IMPABOBBIE OTHOIICHUS U HEPEIKO HOCSIT BIACTHBIN
XapakTep (aKThl OPraHOB HCIOJHUTEIBHON BIACTH, CyAE€OHbIE PEIICHHS WM
JIOTOBOP KYIUTU-TIpOAaxu, napenus). KOpuaudeckue MOCTYNKH — 3TO JCHCTBUSA
JUL, C COBEPIICHHEM KOTOPBIX 3aKOH CBA3BIBAET HACTYIUIEHHE FOPHIUYECKHX
MOCJIC/ICTBUIM  HE3aBUCHUMO OT BOJIM, >KEJIaHUs JPYyrux Jul (co3JaHue
XYJI0)KECTBEHHOTO IIPOU3BEACHMS, HAXOAKA KIIaa).

HenpaBomepHble NOEUCTBUA — O3TO TaKHE TMOCTYIKH JIOJEH, KOTOpPBIE
MpOTUBOpPEYAT HOpPMaM IpaBa M HanpsaMyroo HapymaiooT ux. llo crenenu
OOILIECTBEHHOM OMNAacHOCTH HENPABOMEPHBIE JEHCTBUA MOJPA3JEISIOTCA Ha
npecTyIryieHuss  (YroJIOBHbIE — MPAaBOHAPYILICHUS),  AJAMUHUCTPATHBHBIE U
JTUCHUIUIMHAPHBIC MPOCTYIKH, TPakIaHCKHUE MPABOHAPYILIECHUS (ICTUKTHI).

4) mo cTeneHu ONPEeNEICHHOCTH OpUINYecKue (akThl JensaTcs Ha
onpeoeneHHvle U OMHOCUMENbHO onpedeieHuble. OIpelneseHHble — 3TO0 Te
opuaudeckue (akTbl, KOTOPBHIE HCUYEPMBIBAIOLIE OIUCHIBAIOT IOPUIUYECKUE
00CTOSITEIHCTBA B HOPMAXx MpaBa U HE TPEOYIOT paCIIMPUTEIHHOTO TOJIKOBAHUS U
JIOTIOJIHEHUH (yKa3aHHWe Ha Bo3pacT, cTax). OTHOCUTENBHO ONPENEICHHbIE — 3TO
T€, KOTOpbIE HYXIAIOTCI B ONPEICICHHOM KOHKpPETH3allud B MpoLecce
peanu3aiuy npasa (OJaHKETHBIC U OTCHUIOYHBIC TTOJIO0KEHNUS).

5) B 3aBUCHMOCTH OT CTEIICHU CJIOKHOCTU FOPUANYCCKUE (PaKThl JSJIATCS Ha
eOuHU4Hble opuouyeckue pakmol u paxmuieckue cocmassl (CUCTEMbI FOPUINYEC-
kux (aktoB). DakTudyeckuil (FOPUIUYECKUN) COCTaB TMPEACTABISAET CcoOO0M
COBOKYITHOCTb IOpUJIWYECKUX (DAKTOB, HEOOXOAMMBIX JJISI BO3HUKHOBEHUS U

M3MEHCHHS MPABOBBIX OTHOIICHUH. DaKTHUECKUH COCTAaB MOYKET OBITh MPOCTHIM
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(ycnoBus OTHOCATCS K OJHOHM OTpaciy IpaBa — 3aKJIIOUEHUE Opaka), CIOXKHBIM
(ropuauueckue (akTbl MPUHAIEKAT K Pa3HBIM OTPACISAM IIpaBa — YCHIHOBJIEHHE
peOeHKa), 3aBepUICHHBIM WJIM HE3aBEPIIEHHBIM, B 3aBUCHMOCTH OT HAKOIUICHHUS
HEOOXOAUMBIX FOPUINYECKHUX (PAKTOB.

OcoOpiMU BUAAMH IOPUAUYECKUX (HAKTOB SIBISIFOTCS TTPABOBBIE COCTOSIHUSA U
kBa3u(pakTel. [IpaBoBbIE COCTOSHUS — 3TO JJISAIINECS KU3HEHHBIE 00CTOSTENbCTBA,
KOTOPBIE HEIIPEPHIBHO WJIM NEPUOINYECKH IOPOXKIAIOT OINPECIICHHBIC IPABOBHIE
nocneAactsrus. K TakoBbIM NPAaBOBBIM COCTOSIHUSAM OTHOCAT: T'PaXIJAHCTBO,
HETPYIOCIOCOOHOCTh, CTaX, pOACTBO, Opak. B »sTomM ciydae u camo
IIPAaBOOTHOUIEHHE MOXET paccMaTpUBaThCS B KAaueCTBE IOPUAWYECKOro (Qakra
(P.T. Myxaes).

KBa3ugaktel — 3TO T€ >XKU3HEHHBIE CHUTyallud, KOTOpPbIE MOTYT HUMETh
BEPOSATHOCTHBIA XapakTep, HO PACCMATPUBAKOTCA HOPMAaMHM INpaBa B KadyeCTBE
OCHOBAHHWM JUJI1 BOSHUKHOBEHMS, N3MEHEHHS U MPEKpAIleHUs paBooTHomeHnn. K

KBa3I/I(1)aKTaM OTHOCATCA IIPCIOIUIINN, IIpaBOBasd (1)I/IKI_II/IH, IIpaBOBasi.

I'nasa 17. IlpaBoTBOpYecTBO
1. IlousiTHe MpaBo0OpPa30BaHUs M IPABOTBOPYECTBA

OnHOM W3 Ba)XHEHUIIMX CTOPOH JAESATEIBHOCTHM TOCYNAapCTBAa BBICTYIIAET
IIPAaBOTBOPYECKUM MPOLIECC, KOTOPBIM HOCHUT BCETJa AKTUBHYIO JIWHAMUYHYIO
dbopMy U HMeeT CBOEH ILENbl0 COBEPIICHCTBOBAHUE 3aKOHOJATEIbCTBA,
MPUCTIOCOOICHUE €r0 K U3MEHSIOIUMCS 00IECTBEHHBIM OTHOLIEHUsIM. B kaxaom
rocyJlapCTB€ UM HALMOHAJIBHOM IPABOBOM CHUCTEME, Ha KaXJOM JTale
HMCTOPUYECKOTO U TOJUTUYECKOTO PA3BUTHSA MPABOTBOPUYECTBO 00JIaIa€T CBOMMU
OCOOEHHOCTSIMH, HO BCErJja OHO MUMEET OJHY LieJb - UCKIIOUYUTEIbHO HANpaBICHO
Ha CO3/JaHUE HOBBIX HOPM IIpaBa M 3BOJIIOLUIO YK€ JEHCTBYIOIIMX IPAaBOBBIX
IIOJIOKEHUM B PAMKaXx CJIOKUBIIEHCS CUCTEMBI IIPaBa.

IIpasomeopuecmeo — 3TO NEATENBHOCTD CIIELMAIBHO YIIOJHOMOYEHHBIX Ha
TO OPraHOB IOCYJIapCTBA WJIM BCETO HApOJa MO U3IaHUI0, U3MEHEHUIO UM OTMEHE

HOPM TIpaBa IyTEM MPUHSATHS, KOPPEKTHUPOBKHU, CHCTEMATHU3AIlMN JTUOO OTMEHBI
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HOpDMATHBHBIX  npaBoBbix  akToBl’’. Kak ormewaer Mapuenko M.H.
npasomeopyecmeo — 3TO €CTh IMPOILECC BO3BEJACHHUS TOCYAApCTBEHHOW BOJIU B
3aKOH, IMMOHMMaeMbli B CaMOM IIHPOKOM CMBICIE CJIOBa, €€ oQOpMICHHUS B
Pa3JIMYHBIX HOPMATHBHO-TIPABOBBIX aKTaX, MPOLECC MPUAAHUS COACPKAIIMMCS B
HUX  TpaBWIaM MOBEJICHUST  XapakTep rOCYJ1IapCTBEHHBIX BEJICHUU
0011e00s3aTEIHPHOTO XapaKkTepa.

bonee cxematnuHo ompenensier mpaBoTBopuecTBO  Pagpko  T.H.
«npasomeopuecmeo - 3TO JIESITEIBHOCTh KOMIIETEHTHBIX OPTraHOB TOCYAapcCTBa,
HampaBJiCHHAasT Ha CO3/1aHuEe, W3MEHEHUE WM OTMEHY MPaBOBBIX HOPM IIyTEM
MPUHATHS HOPMATUBHO-TIPABOBBIX aKTOB». (COOTBETCTBEHHO MPaBOTBOPYECTBO
BBICTYNAET HEOTHEMIIEMBIM 3JIEMEHTOM BCEH CUCTEMBI YIIPABJICHUS B TOCYIapCTBE
U PETYJIMPOBAHUS OTAEIBHBIX chep 001IeCTBEHHBIX OTHOIICHH.

[IpaBOTBOpYECTBO BBICTYNAET COCTABHOM 4YacThio 0o0Jjiee  CIIOKHOIO
npoiiecca npasooopasosanus. [IpaBoodpa3zoBaHue NMPeICTABISET COOON JOBOJBHO
JUIUTEIbHBIN, KaK IPaBUJIO, MOCTEINEHHBIA SBOJIOLMOHHBIA MPOUECC, KOTOPBIN
BO3HUKAET KaK peakius TocyJapcTBa H oOOIIecTBa Ha U3MEHSIONIUECs
OOIIIECTBEHHBIEC OTHOIICHUS W BO3HUKAIOUIME MOTPEOHOCTU PETYIUPOBAHUSA TEX
WM UHBIX cdep. DTO OTHpaBHAs TOYKAa MPABOTBOPUECTBA, KOT/Ia COOCTBEHHO
3aMyCKaeTcsl MPOoIecC MPUHATHS, U3MEHEHUSI WM OTMEHBI HOPMATUBHO-TIPABOBBIX
aktoB. Panpko T.H. maer cnenmyromiee ompeaencHue npasoobpazosanus — 3TO
MPOIIECC OT BO3HUKHOBEHHUS TMOTPEOHOCTHM B TMPABOBOM PETYJIMPOBAHUU K
MEePBOHAYAIILHOMY  3apOKJEHUI0O HOPM TIpaBa B HeApax OOIIECTBEHHBIX
OTHOLICHWA © [JI0 3aKpeIyieHus B 3akoHe. Emé 10 TrocyaapCTBEHHOTO
peryjJvpoBaHusi B OOIIECTBE MOTYT CIIOXKHUTHCS OIpe/eieHHbIe OOBbEKTUBHbBIC
npaBuia (IpaBOBbIE 00BIYaM), KOTOPHIE MOJIY4YalOT MPH3HAHHWE B OOIIECTBE H
KOTOPBIMH YK€ PYKOBOACTBYIOTCS. TOJBKO TIOCII€ WX CAHKIMOHUPOBAHUSA
roCyJapCTBOM OHHU CTaHOBSTCS COOCTBEHHO HOPMAaTHUBHBIMHM IpaBUJIAMU

IIOBCACHMUA.

17 Manbko A.B. Teopus rocymapctsa u ipasa. — M.: ITpocnexkr, 2015.
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[IpaBooOpazoBaHue  BBICTYNMAaeT  OOBEKTUBHBIM  MPOLECCOM,  T.K.
OONBIIMHCTBO  NPaBWJI  TMOBEACHUS  MEPBOHAYAIBLHO  (QOPMHUPYIOTCS B
OOIIIECTBEHHBIX OTHOIICHHSIX, B PEaJbHOM IOBEICHUH CYOBEKTOB IIpaBa, JIMOO
CKJIQJIBIBAIOTCA B MPABOCO3HAHUU W TOJIBKO MOTOM MOJYYaloT 3aKOHOAATEIbHOE
odopMIIeHUE B IPABOBBIX UCTOYHUKAX U (popmax mpaBa. Ha moHMMaHue CynHOCTH
mpolecca mpaBooOpa3zoBaHusl OyJeT BIMATh M TOCHOJCTBYIOIIAs B TOCYAapCTBE
KOHIIETIIMS TPaBONOHUMAaHMs, T.K. B aHIJI0-CAKCOHCKOM MPaBOBOM CUCTEME CTOUT
TOBOPUTH O TIPaBOOOpa30BaHUM B XOJ€ CyAeOHOTO Mpolecca, B MyCyJIbMaHCKON —
3aBUCUMOCTH OT PEJIUTUO3HOM UI€OJIOTHH.

I'ocynapcrBo camo o cebe He TBopuUT mpaBo. [Iporecc mpaBooOpazoBaHus
UET B HEIpaxX COIUAIBHOTO OpPraHu3Ma, U TOCYJapCTBO, MO CYNIECTBY, JOKHO
JUIIb HaJJIeKamuM o0pa3oM OoQOopMIISTH T€ MPABOBBIE MOTPEOHOCTH, KOTOPHIC
y)K€ CIOXWUIUCh B  obOmectBe. [loaTomy mpaBuimbHee paccMaTpUBaTh
«MPaBOTBOPYECTBO» KaK 3aBEPIIAIONIYI0 CTaJMIO TpoIlecca MpaBOOOpa3OBaHUS.
[Ipod. C.C. AnekceeB 000CHOBAaHHO TOBOPUT O TOM, YTO «IIPABOTBOPYECTBO, B
MIPUHITUTIE, HAYWHACTCS TOT/Ia, KOT/Ia MMOTPEOHOCTH OOIIECTBEHHOTO Pa3BUTHS OII-
PEACIUITUCH, HETOCPEICTBEHHO-COIIMAIbHbIE MpaBa CIOXKUIUCh, HEOOXOIUMOCTh
MPaBOBBIX HOBOBBEACHWI Ha3pela W Ha OTOM OCHOBE B  MPOIECC
MpaBOOOPa30BaHUS BCTYIAIOT KOMIIETEHTHBIC OPTaHbI.

Kakx ormewaer C.B. bommno, mpaBooOpa3oBaHue BKIIOYaeT B ceOs u
Hay4YHBI  aHaiu3, OILIEHKY JEWCTBUTEILHOCTH Ha Oyayliee IpaBOBOE
peryJIupoBaHKe, MAaKCUMAJIbHBIN y4eT HHTEPECOB OOIIECTBa, TOCYAapCTBa, MapTUN
U OOINECTBEHHBIX OpPTaHU3AIMM, OTICIbHBIX TPaKIaH, IOPUCTOB-TIPAKTUKOB,
yaeHbIX. [[paBOTBOPUECTBO K€ — ATO YK€ UTOTOBAS ACATEIHPHOCTh KOMITETEHTHBIX
OpraHoOB MO BHIPAOOTKE U MPUHATHIO HOPMATUBHBIX aKTOB.

HawnGosee 3HAYMMBIM M OCHOBOIIOJIATAIOIIMM BHIOM IIPAaBOTBOPYECTBA
BBICTYIIAET 3aKOHOMBOPUECMBO. 910 TSI TEIIbHOCTD CTIEIAIIEHO
YIOJHOMOYCHHBIX TPEACTABUTEIBHBIX (3aKOHOJIATEIBHBIX) OPraHOB BJIACTU TIO

MOATOTOBKE, O0CYXIECHUIO, IPUHITHIO U OIMYOJIMKOBAHUIO 3aKOHOB. J{J1s1 JaHHOTO
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BU/JIA PABOTBOPUECTBA XAPAKTEPHO HATMUUE YETKUX, FOPUIUYECKH OPOPMIICHHBIX
CTaJIUi, MPOLIEYP U PErJIAMEHTHOTO COMIPOBOXKICHHUSI.

B Hayke CIOXHWJIOCh HECKOJBKO IOJIXOJ0B K NOHHUMAaHHUIO KaTEeropuu
npasomeopuecmea:

- MO3UTUBUCTCKUN MOJXOJ, COIJaCHO KOTOPOMY IMPaBOTBOPYECTBO — 3TO
€CTh TOCYJapCTBEHHAs JEATEIbHOCTh IO CO3JAHUI0, M3MEHEHHIO WJIH OTMEHE
pPaBOBBIX HOPM, OCHOBaHHasi Ha OLIEHKE OOBEKTUBHBIX HWHTEPECOB W
notpedHocteit oduecta (M.H. Cenbkun);

- 3TO JIESITEIbHOCTh TOCY/AapCTBA B ILI€JIOM MO CO3JaHUIO MPABOBBIX HOPM H
MPU3HAHUIO YXKE CIOXKUBIIUXCS NpaBuil noBeaeHus (A.b. Benrepon);

- COLMOJIOTMYECKUI TMOJXOJ, OINPEACNAIONNI MPaBOTBOPUECTBO KakK
IPOLIECC MO3HAHUS U OLEHKU IPAaBOBBIX NOTPEOHOCTEHN 00IIeCcTBAa U TOCYAapCTBa,
oopMJIeHHE UX B HOPMATHUBHBIX AaKTaX YIMOJHOMOYEHHBIMH OpraHaMHu B paMKax
onpeneneHubix npouenyp (FO.A. TuxoMupos);

- 3TO TPaBOyCTAHOBJIEHHWE, WIM cTporas (opMa TOCyAapCTBEHHOU
NEeSATEIbHOCTH, BhIpaXKaromasics B OQUIMaIbHOM NPU3HAHUU MpaBa U 00JIEUEHUE
ero B onpeneneHuyo ¢dopmy (B.C. Hepcecsnn, E.I'. JlykbsiHOBa).

[ToHsiTHE TPAaBOTBOPUYECTBA OXBATHIBAET BCE BUABI U CIOCOOBI ((hOpMBI) 1esi-
TEJIBLHOCTH 110 BO3BEICHHIO BOJIM OOILIECTBA B 3aKOH U 00JIaaeT PAJIOM NPUSHAKOS:

a) 9TO €CTh MHTEIJICKTyaJIbHAasl, BOJIEBAsI IEATEIIbHOCTD;

0) BBIpaKacTCsl B TNPUHATHE HOPMATHBHBIX IPABOBBIX AKTOB OpraHaMHU
rocyapcTBa Jub0 HEMOCPEJACTBEHHO HApOJOM IyTeM pedepeHayma, Iudo myTeM
3aKJTI0YEHUE PA3IMYHOIO POJa COTIANICHUM, COAepKaluX HOPMBI TIpaBa, B opme
CaHKLIMOHUPOBAHUSI OObIYAEB WJIM HOPM, BBIPAOOTAaHHBIX HErOCYJapCTBEHHBIMU
opranuzanusiMu; GoOpMHUPOBAHNE IOPUIUIECKUX MPEIIEICHTOB,;

B) 3TO MpoIecCyalibHas ACSTENbHOCTb, T.K. IPABOTBOPUYECTBO MPEACTABISAET
co0OM CIIOKHBIM MPOLIECC, KOTOPBIA OCYIIECTBISETCS B paMKaX YCTAHOBJICHHBIX
3aKOHOM MPOLEAYP WU CTaIUN MTPAaBOTBOPUYECTBA;

I) 3TO €CTh MOHOTNOJbHAsA JI€ATEIbHOCTh TOCyAapcTBa, T.K. TOCYAAapCTBO

b0 caMo B JUIC CBOHMX OpPraHoOB BJIACTH IIPHMHHUMACT HOPMATHUBHO-IIPABOBEIC
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aKThl, JUOO JeNerupyeT NaHHbIE MOJHOMOYMS APYTMM CyOBbEKTaMm (Hampumep,
opraHaM MECTHOTO CaMOYIIPaBJICHUS WIH MOJIUTHYECKUM MAPTHUIM).

[IpaBOTBOPYECTBO — 3TO ISALIMKACS MPOLECC, OXBATHIBAIOIIMN P CTaIAN
WIK OTHOCHUTEIbHO OO0OCOOJICHHBIX TMPOIEAYp, HEOOXOAUMBIX IJisi TPUHSITHS,
W3MEHEHUS! WM OTMEHBI HOPMATHUBHBIX akTOB. CTaJMK MPAaBOTBOPYECTBA CIEIYET
OTJIMYaTh OT CTAJHUH 3aKOHOTBOPUYECKOro mpornecca. [lepBbie He yperyinpoBaHsbl
YETKO 3aKOHOM, ITOATOMY B HAyKE CYIIECTBYET HECKOJIBKO MOAXO0B:

- Jlazaper B.B. Bblgenser Tpu CTaguud IPaBOTBOPYECTBA: IOATOTOBKA
IPOEKTa HOPMATUBHO-TIPABOBOTO aKTa, IPUHSATUE aKTa, BBEIICHUE B JCHCTBUE;

- Cpippix B.M. HaszpiBaeT MmIeCThb CTaguil MPaBOTBOPYECKOrO IMpOIECCa:
MPUHATUE PEIIECHUS O BHECEHUMM HM3MEHEHUW B JCHCTBYIOUIYIO CHCTEMY IIpaBa,
MOATOTOBKA TIPOEKTa HOPMATUBHO-IIPABOBOTO  aKTa, PACCMOTPEHHE  €ro
MPaBOTBOPYECKUM OPraHoM, OOCYXJEHHE MpPOEKTa C 3aMHTEPECOBAHHBIMU
JUUAMU, IPUHITHE aKTa, OMyOJIMKOBAaHUE aKTa;

- Tuxomupor IO.A. mnepeuucnser AEBATh CTaAUd NPABOTBOPYECTBA:
BBISIBJICHHE TIOTPEOHOCTE B MPAaBOBOM  perjiaMEHTallMd  OOIIECTBEHHBIX
OTHOUICHUH, ompeaeneHne OOBbEeKTOB, MPAaBOMOYHBIX MPUHUMATh pEIICHUE,
NPUHATUE PEIICHUS O TMOJArOTOBKE MPOEKTa, pa3paboTKa KOHIEMIMU aKTa,
MOATOTOBKA CaMOIr0 TMPOEKTa, MPEeABAPUTEIBHOE PACCMOTPEHHUE MPOEKTa,
oOmecTBeHHOE  00OCYXJIeHHe, O(UIMATbHOE PACCMOTPEHUE, TNPUHITHE W

OIMyOJIMKOBaHUE.

2. Cy0beKThI MPaBOTBOPYECTBA
CyObeKThl MPaBOTBOPUECTBA COCTABISAIOT OTAENIbHYIO TPYIY yYaCTHUKOB
IIPaBOTBOPYECKOU NEATEIIBHOCTH (MpaBOTBOPYECKOTO nporecca) "
CaMOCTOSATENbHBIN BUJl CYOBEKTOB HOpMOTBOpUecTBa. [103TOMY MM CBOICTBEHHBI
o0lue ¢ JaHHBIMM TpynnaMyd NpU3HAKHU, a TaKXKe TO, YTO OINpeAessieT HuX
cnerupuxy. OOmUM IJis HUX SIBJISETCS MPUHAJIC)KHOCTh K CyObEeKTaM IpaBa, TaKk

KaK 3aHHMAaTLCA MPAaBOTBOPYCCTBOM HMJIM HMHBIM BHAOM HOPMOTBOPYECTBA MOI'YT
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TOJIBKO JIIOJIM U UX (opMaIn30BaHHbIE OO0bEAMHEHMs (OpraHu3aliu), KOTOpPbIE
Bcera 001a/1al0T COOTBETCTBYIOLIUM MTPABOBBIM CTaTyCOM.

CyObeKT HOPMOTBOPYECTBA — 3TO CYOBEKTHI TIpaBa, y4acTBYIOIIHE B
CO3JaHUM JIIOOBIX OOLIMX MPaBWJI, PETYIHPYIOUIUX YEIOBEYECKOE MOBEJICHUE:
COLMANBHBIX, TEXHUKO-COUMANBHBIX WIM TeXHMYeckux''®. IlodToMy CyOBEKTHI
HOPMOTBOPYECTBA CYIIECTBYIOT M JCHCTBYIOT HE TOJBKO B cdepe mpaBa, HO U B
pEJIMTUO3HOM, HPABCTBCHHOMW, IIOJUTUYECKOW, SCTETUYECKOM, TEXHUYECKOU U
WHBIX 00JIACTSAX COIUyMa.

CyObeKThl MpaBOTBOpPUECTBA O0OPa3ylOT CAMOCTOSITENIbHBIA BUJI CyOBEKTOB
HOpMOTBOpUecTBa. MX cnenuduyeckuil npu3HaK — HAJIWYUE MPABOTBOPUYECKOU
KoMmreTeHu. VIMEHHO OHa OTJIMYaeT UX OT MHBIX CyObEKTOB HOPMOTBOPUYECTRBA,
TaK KakK, TOJbKO OHU YIOJHOMOYEHBI HA YCTAaHOBJIEHUE, U3MEHEHUE, OTMEHY HOPM
MpaBa, a TaKKe Ha UHBIE IOPUINYECKH 00sI3aTeNIbHbIC JEUCTBUS C HUMH.

B Poccuiickoit deneparuu cyObeKTaMH MPaBOTBOPUECKOTO MPOLECCA MOTYT
BBICTYIIATh KaK CIEIUAIbHO YIIOJTHOMOYEHHBIE OPraHbl TOCY/1IapCTBEHHOMN BJIACTH,
TaK ¥ Hapo/i, KaK MyOJIMYHOE 00pa30BaHMUE:!

- 3aKOHOJATEJIbCTBO NPEAYCMATPUBAET, YTO HAPOJ MOXKET OCYILECTBIIITH
HEIMOCPEJICTBEHHYIO TPABOTBOPYECKYIO NEATEIBLHOCTh B Xoie pedepeHayma. B
coorBeTcTBMM € 4. 3 cT. 3 Konctutyuun P® «BBICIIMM HENOCPEICTBEHHBIM
BBIPKEHHMEM BJIACTH HAPOJA ABJISAIOTCA pedepeHayM U cBOGOIHEIE BEIOOPE» Y. B
JJAHHOM CJIy4a€ OpraHbl FOCYJapCTBEHHOM BJIACTH HE YCTPAHSIOTCS OT YYacTHs B
IPaBOTBOPYECKOM  IpOLIECCe, T.K. OHHU OCYIIECTBISIIOT OPTraHU3alMOHHbBIC
byHKIUN.

- odulManbHBIE OpraHbl TOCYAapCTBEHHOW BIACTH, OOJAJalOIIUE MPaBOM
3aKOHOAATEIbHON MHULIMUATUBLEI B paMkax HOpM Konctutyuuu PO (DenepanbHoe

CoOpanne P®, 3akoHonmarenbHble opranHbl cyObektoB P®, Ilpesunent PO,

178 Ypanor P. J. CYBBEKTBI IPABOTBOPUECTBA: TIOHATUE U BUJIBI / Bectuuk OMI'Y. Cepus. IIpaso.
2022. Ne2. URL: https://cyberleninka.ru/article/n/subekty-pravotvorchestva-ponyatie-i-vidy (mara oGpamieHus:
09.02.2025).

179 Koncruryuus Poccuiickoit ®eneparuu (IpuHATa BCEHAPOIHBIM rojiocoBanueM 12.12.1993 r. ¢ uzMeHeHMAMH,
o100peHHBIMH B X07e obmepoccuiickoro romocoBarust 01.07.2020) / OdurnpansHbIil HHTEpHET-TIOPTAI MPABOBOI
unbopmanuu http://www.pravo.gov.ru. (nara obpamenus: 31.01.2025 r.)
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[IpaButensctBo P®, munucrepcra u BegomctBa, Koncrurynuonusii Cyn PO,
Bepxosnsiit Cyn PO u ap.);

- OpraHbl MECTHOTO CaMOyIpaBiieHus (B paMKax MpeAOCTaBICHHBIX
MOJIHOMOYH IO BOITPOCAM MECTHOTO 3Ha4YeHUs, 3aKperuieHHbIX B D3 «O6 o0mux
MPUHIMIAX OPraHU3alUMU MECTHOro camoympasiieHus B PO» ot 06.10.2003 r. Ne
131-03);

- CyOBEKThl MyOJMYHO-NIPABOBBIX OTHOIIEHUH (CyObekThl PD —
pecmyONMKH, Kpas U o0nacTd, ropofa (enepalibHOTO 3HAUYECHHS, ABTOHOMHAS
o0acTh M aBTOHOMHBIE OKpyra) TMpU  OCYLIECTBIECHUU  JIOTOBOPHOTO
IPaBOTBOPYECTBA (HAIPUMEp, JOrOBOPHI 00 00BENUHEHUHU U 00pa30BaHUU HOBOTO
cyobekra PD);

- «HeratuBHoe» mpaBoTBopuecTBO KoHcturynuonnoro Cyna P® (ormeHna
HOPMAaTHBHO-TIPABOBOIO aKTa WJIM HOPMbI MpaBa IyTEM NPHU3HAHUSA €ro
HEKOHCTUTYLIMOHHBIM);

- MOJIUTUYECKHE MapTUM U oOuecTBeHHble opranuzanuu (B CCCP —
coBmectHble moctaHoBieHusa KIICC wu CoBeta MHMHHUCTPOB II0 BOIpoOcam
roCy/IapCTBEHHOI'O YCTPOICTBA M YINpaBJieHMs; NPOPCO03bl — MpU 3aKIHOUYEHUU
KOJUIEKTUBHBIX IOTOBOPOB U COTJIALLIEHUN);

- Hay4yHble M IOpUIUYECKHE cooOIlIecTBa (YHUBEPCUTETHI, HOPUAMYECKHUE
LEHTPbI, KOJUIETHH aJIBOKATOB);

- aAMMHHUCTpaUUs M PYKOBOAUTENH MNPEANPUATUN (IOJIOKEHHE O
PEMHUPOBAHUH PAOOTHUKOB, MPaBUiIa BHYTPEHHETO TPYAOBOIO PaCIOPSIKA).

CyObeKkTsl MPaBOTBOpPUECTBA MOTYT OBITh  KJIACCU(UIUPOBAHBI IO
HECKOJBKUM OCHOBaHUSIM. OHM pa3inyaroTcsi TEMIOPAIbHBIMU OCOOCHHOCTAMHM MX
PaBOTBOPUYECKON KoMmeTeHUuHu. Tak, cpenu HUX eCTh CyOBEeKThl, 00Janarolume
IIOCTOSIHHOM NPAaBOTBOPYECKON KOMIIETEHIMENW, KOTOpas SBISETCS HEOTHEMIIEMOU
4acThl0 MX MPABOBOr0 craryca (HarmpuMep, BBICIIME OpraHbl MPeICTaBUTEIIbHOM,
WCIIOJTHUTENIbHOM M CyneOHON MyOJMYHOM BIAcTH) U CyOBEKTHI, 00Jamaroline
BPEMEHHOW MPaBOTBOPYECKOM KOMIIETEHLMEW, KOTOpas JejJerupoBaHa UM Ha

ONPENETIEHHBIN CPOK.
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B cBow odepenb, CyObEeKTHI, 00J1aIatolUe MOCTOSHHOM MPaBOTBOPUYECKOM
KOMIIETEHIIMEH, B 3aBUCUMOCTH OT €€ 00BEMa MOTYT OBITh AU PepeHITMPOBaHbI Ha
T€X, 3a KOTOPHIMHU 3aKpeIljiecHa YHHUBEpCaldbHas MPaBOTBOPYECKAsl KOMIETEHIIUSA,
BKJIIOUAIOIIAas BCE BHJBI IIPAaBOTBOPYECKUX ITOJTHOMOYMM BO BceX cdepax
MPABOBOr0 PETyJUPOBAHUS (HAMpUMEp, MPEACTABUTEIIbHBIC OpraHbl MyOJIMYHOU
BJIACTH, Hapoj (PJIEKTOpaT)), W TeX, Ybid MPABOTBOPUECKAs KOMIICTCHIIUS
orpaHUyeHa (HarpuMep, CyAbl, y4peauTelbHbIe (KOHCTUTYLIMOHHBIC) COOpaHMs,
CyOBEKTHI JIOKATBHOTO MTPAaBOTBOPUYECTBA)

CyOBeKThl TPaBOTBOPYECTBA OTIMYAIOTCS TaKXe€ CBOMM COCTaBOM U
0OYCJIOBJICHHBIM MM IOPSAKOM MPHHATHS aKTOB IIpaBOTBOpYecTBAa. OHU OBIBAIOT
CAUHOJIMYHBIMK  (TJIaBbl  TOCYAApCTB, PYKOBOJIUTEIW  OpraHu3aluil) U
KOJUUICKTUBHBIMU (OpTaHbl MPEICTaBUTEILHON MyOIMYHON BJIACTH, KOJUIETHAIbHbBIE

OpraHbl YIpaBJICHHs OpraHU3aLUi, HApOJ (3JIEKTOpPaT)).

3. Buabl NpaBOTBOPYECKOM AeATEIbHOCTH

B Hayke CyllecTByeT HECKOJIBKO TMOAXOJM0B K  KjiacCU(UKAIUU
MIPaBOTBOPYECKOM JCSITEIBHOCTH.

B 3aBucuMocTH OT CyOBEKTa TIPaBOTBOpYECTBA, a Takxke (opwm,
MPUHUMAEMbIX UMH HOPMATUBHBIX aKTOB BBIJEIISIOT:

- Henocpedcmeennoe TNpaBOTBOPUECTBO Hapoaa (pedepeHmyMm) sBIsIeTCS
cnenupUIeCcKUM BUAOM U OCYIIECTBIISICTCS JTUIIH TI0 Han00JIee BAXKHBIM BOITPOCAM
(manpumep, npunstue Koncturymuu). Pedepennym — 310 Bwicmias ¢opma
MPSIMOTO BOJICU3BSABICHUS] HapoJa MO HauOoJiee BaXXHBIM BOMPOCAM M 3aKOHAM
CTpaHbl. TakuM TPUMEPOM MOXKET CIYXKHTh BOMPOC 00 W3MECHCHHM T'PAHMII
rocyaapcTtBa, (OpMbI TPaBICHUS WM TOCYJAapCTBEHHOTO ycTpoicTBa. Jlms
HEIOCPEICTBEHHOTO TPaBOTBOPYECTBA XapaKTepHO: pemieHus. [IpuHATEIE Ha
pedepenayme, 00IagarOT BBICIICH IOPUAMYECKON CHIION; JaHHBIE pEUICHHE HE
HYXKJIAIOTCS B TPOLEIYypEe WX YTBEPXKICHUS KaKUM-THOO OPraHoM BIIACTH;
perieHus, o0s3aTeIbHBl HAa BCEW TEPPUTOPHH CTPAHBI; Ha pePEpeHIyM MOXKET

OBITH BBIHECEH KaK cam IMIPOCKT 3adaKOH4, TaK M BOIIPOC O C€ro pa3pa60TKe u
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npuHsaTHU. Pedepenymbl MOTYT ObITH OOIIETOCY1apCTBEHHBIMU, PETMOHAIBHBIMU
Y MECTHBIMH.

- Onocpedogannoe TPABOTBOPYECTBO, KOTOPOE TMOJApa3JeiseTcs Ha
3aKOHOTBOPYECTBO, MOJI3aKOHHOE IPABOTBOPYECTBO OPraHOB HCIIOJHUTEIBHON
BJIACTH, IIPAaBOTBOPYECTBO OPraHOB MECTHOT'O CaMOYNPABJIEHUS, JEJIIETUPOBAHHOE
IIPAaBOTBOPYECTBO, JIOKaJIbHOE IIPAaBOTBOPYECTBO, CaHKLIMOHUPOBAHHOE
IPaBOTBOPYECTBO.

B kauectBe camoctosTenbHbix FO.A. TuxomupoB 1 B.M. CbIpbIX BBIAEISIOT
JIOTOBOPHOE MPaBOTBOpUECTBO W upe3BbiyaiiHoe. [ A. T'amxue n B.J[. 30pbkunH
JOMOJHAT K HHM  «HETaTHBHOE IPAaBOTBOPYECTBO»,  OCYIIECTBISEMOE
Konctutynmmonneim Cynom P®. ®.M. PasgHOB AOMONHSAET 3TOT IIEpEyYEHb
IPaBOTBOPYECTBOM OOIIECTBEHHBIX OOBEAMHEHUH B (OpME MNPUHATUS HUMHU
YCTaBOB CBOEM JICSITEIbHOCTH.

3akonomeopuecmeo — OTO BHJ  IPABOTBOPYECTBA, CBS3aHHBIA C
NEATEIIBHOCTBI0 110  NPHUHATHUIO, U3MEHEHHUI0 WM OTMEHE  3aKOHOB,
OCYUIIECTBJISIEMbIII TPEICTAaBUTENIbHBIM (3aKOHOJATEIbHBIM) OPraHOM BIJIACTU B
npoueaypHoM tnopsiake. 3akoHel (PK3, ®@3) npunumarorcs DenepanbHbIM
CoOpanuem P®, 3akoHbl CcyObekTOB P® — MeCTHBIMU 3aKOHOJATEIbHBIMU
coOpanusiMu (B Mockse — Mocropaymoit).

Iloosaxonnoe IIPaBOTBOPYECTBO OCYILECTBIISIETCS OpraHamu
ucnonHutensHor  Biacth  —  [Ipesupentom  P®, I[IpaBurensctBom PO,
benepaibHBIMA MHHHCTEPCTBAMH M BEJIOMCTBAMM, OPTaHAMH HMCIOJHUTEIHLHOM
Brnactu cyobektoB P®. Tak, [Ipesunent PO umeer mpaBa u3naBath ykasbl U
pacHoOpsDKEHHsT HOPMAaTHBHOTO M MHAMBHUIYAJbHO-TIPABOBOIO  XapakTepa.
[IpaButenbcTBO PP wm3maer 1o BoOmpocaM €ro BEICHUS ITOCTAHOBJICHMS
HOPMATMBHOIO XapakTepa M pPACHOPSDKEHUS — HWHAUBHUIYAIbHO-TIPABOBOIO
xapakrepa. PeaepaibHble MUHUCTEPCTBA B PAMKAX CBOEW KOMIIETEHUMU W3AOT
HOPMATHBHBIE aKThl B (OpME MPUKA30B W TOCTAHOBJICHWN W WHIUBHUIYyaTbHO-
MpaBOBbIE aKThl B (POpMeE MpaBUJI U MOJOKEHUN. B oTIudme oT 3aKOHOTBOPYECTBA,

IMOA3aKOHHOC IIPAaBOTBOPYCCTBO HC UMCCT CTaI[I/If/‘I.
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[IpaBOTBOPYECTBO 0p2aAHO8 MeCmHO20 CAMOYNPABIeHUs CBA3aHO C UX
MIPAaBOM IIPUHUMAaTh HOPMATUBHBIE aKThl IO BOIPOCAM MECTHOro 3HaueHusd. Kak
IIPaBUJIO, OPraHbl MECTHOTO CAaMOYITPABJIEHUS U3/1Al0T PEIIEHUs, TIOCTAHOBICHHUS U
pacnopspkeHHsl. OTH  aKThl  SIBISIIOTCS  O0S3aTENIbHBIMH K MCIIOJHEHUIO Ha
TEPPUTOPUH MYHULMIIATBHOTO 0Opa30BaHMS U MOTYT OBITH O0KaJIOBAaHBI B CYJIE.
Ecnu npaBoTBOPYECTBO OCYIIECTBIISIETCS B paMKaxX MOJTHOMOYMH, 3aKPEIJIEHHBIX B
®3 «O6 ol1uX NpUHIMIIAX OpraHU3alMi MECTHOro camoympasieHus Pdy» 2003
r. (Ne 131-03)¥ 10 510 OymeT SABIATBCA CAMOCTOSTEIBHBIM — BHIOM
MPaBOTBOpPYECTBA. ECIM K€ TMOJTHOMOYMS 3aKpEIUIEHbl 3a MPABUTEIBCTBOM
CyObeKTa WJIM 3a PETMOHAIBHBIM MHUHHCTEPCTBOM M ObUIM NEpeJaHbl OpraHam
MECTHOTO CaMOYIIpaBJieHus il Harnbosee 3QPEeKTUBHOM CUCTEMbI YIIPABIICHHUS, TO
3TO OYZIET JIeJeTupOBaHHOE IPAaBOTBOPUECTBO.

enezuposannoe IPaBOTBOPYECTBO — 3TO IPaBOTBOPYECTBO,
OCYULIECTBJISIEMOE MO MOPYYEHHUIO WM BCJIEACTBUE NEPENAYd MPaBOTBOPUYECKHX
IIOJIHOMOYHM KOMIIETEHTHBIM OPraHoOM JIpPYroMy OpraHy WIH opraHu3anud. Takoi
BUJl TPABOTBOPUECTBA HAMOOJEE pPACHPOCTPaHEH B EBPOINEUCKUX CTpaHax
(Hampumep, MapiiaMEHT MOJKET JAeJIErMpoBaTh IPABUTEILCTBY IPABO HU3JaHUS
3aKOHOB I10 OMPEJIETIEHHOMY KPYT'Y BOIIPOCOB C LI€JIbIO O0Jsiee ObICTPOro MpaBoOBOTO
pearupoBanus). JlenerupoBaHHOE NPABOTBOPYECTBO IIMPOKO MPUMEHSIOCH B
CCCP, korga mpakTHKOBajach mepefaya 3aKOHOTBOPUYECKHX TpaB Mpodcoros3am,
naptuu KIICC.

Jlo2o60pHoe TPaBOTBOPYECTBO — 3TO 3aKIIOUEHHUE MYyOJIUYHO-IIPABOBBIMU
CTOPOHAMH JIOTOBOPOB U COTJIAIIEHU ¢ HOPMATHUBHBIM COJIEP>KAHUEM, HAIIPUMED,
KOHCTUTYIIMOHHBIX, BHYTpU(]EnepaTUBHbIX, KOJUIEKTUBHBIX. B kKauecTBe nmpumepa
BbICTynatoT: PenepatuBHbli J0oroBOp 1992 roga o pasrpaHMdeHUU MPEAMETOB
BEJICHUA U MOJHOMOYHI Mex 1y PO u cyObekTamu peaepainiu, nepe3akitodeHHbINA

B 2007 rony; oroBop 06 o6pa3zoBanuu [lepmckoro kpas.

180 Menepanbublii 3akoH ot 06.10.2003 Ne 131-®3 «O6 06mMX NPUHIMIAX OPraHU3ALMK MECTHOIO

camoynpasinenust P®». C3 Pd. 2003. Ne 40. Cr. 3822.
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Jlokanvbrnoe paBOTBOPUECTBO — 3TO U3JJaHUE HA KOHKPETHOM MPEAIPUATHH,
B YYPEKICHUM WM OpPraHu3allid HOPMATHBHBIX AaKTOB, KOTOpPBIE HWMEIOT
OTpaHUYEHHYIO cdepy NeATEIbHOCTH W TMPHU3BAHBI PElIaTh YIPAaBICHYECKUE U
npou3BojicTBeHHbIe 3aaun (cT. 13 TK P®). Yame Bcero jokagbHBIC aKTh
u3/al0Tcs B (hOpME yCTaBOB, OJIOKEHUH, MPABUII, TPUKA30B, PACTIOPSIKEHUI.

Upe3zesvluaiinoe IPaBOTBOPUECTBO MPECTABIAECT COOON MPUHATHE 3aKOHOB U
WUHBIX HOPMATUBHBIX AKTOB JUISl YpPEryJIUpPOBaHUSA OOIIECTBEHHBIX OTHOIIEHUH,
CBSI3aHHBIX C KPU3HUCHBIMU CHUTYAIUSMHU IPUPOJHOIO, TEXHOTC€HHOTO, BOCHHOIO
WM KPUMHUHAIBHOTO XapakTtepa. OHO HOCUT BPEMEHHBIN XapaKTep U HAPABIEHHO
Ha MOAJEPKAHUE HOPMAJIBHOTO IIPABOIIOpsIKa B cTpaHe. 11o comepkanuto JaHHOE
MPABOTBOPYECTBO MOKET ObITh HAIMPaBJICHO HAa OIPAHUYCHUE OTIEIbHBIX MPaB U
CBOOO/] TpaXKJaH, YCTAHOBIIEHHWE UMITIEPATUBHBIX Mpeanucanuid (Harnpumep, O3 «O
3aIUTE HACEJIEHUS W TEPPUTOPUM OT YPE3BBIYAWHBIX CUTyallMd IPUPOJHOIO U
TEXHOT€HHOTO Xapakrtepa» ot 21.12.1994 r.).

B denepatuBHBIX TOCyIapcTBax MPaBOTBOPYECTBO MOJPA3ICISICTCS TaKkKe
Ha 0OwepedepanvHoe N Npasomeopuecmao cyovekmos ghedepayu.

B 3aBucumoctn oT (opMbl TpaBa TPHUHATO BBIACIATH APUHAMUE
(U3MeHEeHHe, OTMEHY) HOPMAaTHBHO-TIPABOBBIX  aKTOB;  HMPUBHAHUE — UTU
CAHKYUOHUPOBAaHUe TIPABOBBIM CJIOKUBILETOCS OObIYAs, HpUHAMUE peuileHusi no
KOHKpEmHOMY  Oely, KOTOpO€ TMOCIYXHUT MPUMEPOM TMpH MOCIEIYIOIIEM
paspeiieHn TMOA0OHBIX el (COo3/laHhe MPaBOBOTO NPEIEACHTA); 3aKI0YeHUE
HOpMAamueHo20 002060pa (II0TOBOPHOE NMPAaBOTBOPUECTBO).

Hapsny ¢ 3TUM BBIIEIAIOT TaKXe upe3sviyaunoe TPaBOTBOPYECTBO,
MpeACTaBIsAoNee COOOW TMPUHATHE HOPMATHBHBIX MPABOBBIX aAKTOB IS
pEryJIMpoBaHMs OOIIECTBEHHBIX OTHOIICHUHN B YCJIOBHUSX PEXUMA YPE3BBIUAHOTO
ITOJIOKEHHS.

4. OcHOBHbBIC NIPUHUMIIBI IPABOTBOPYECTBA

BaxxHoi COCTaBHOM 4YacThl0O MEXaHHW3Ma IPABOTBOPUYECKOTO IMpOIEcca

BBICTYIIAIOT ~ €r0  NpUHLMNBL.  [lpunyunvl  npasomeopuecmeéa  —  ITO

OpraHu3aluOHHBIC Hay4aJjia, OCHOBOITIOJIararomue ITOJIOXKCHMUA, KOTOPLBIC
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ONPENENSAOT CYUIHOCTh, XapaKTepHble 4YepThl U  O0IIME  HANpaBICHUS
IIPaBOTBOPYECKOTIO IpoLiecca.

B ropucnpyneHnuu BbIpaOOTaH LENbIM Pl NPUHYUNOE NPABOMEopUecmea,
CpeIr KOTOPBIX MOYHO BBIJICIUTH CICIYOLIUE:

- JIEMOKpAaTW3M, MpEANoJaraloluii akTUBHOE Yy4YacTHE MpEACTaBUTENEH
pa3IMYHBIX CIOEB HACEJICHUS OOIECTBA U BCEX BETBEH rocyAapCTBEHHOM BIIACTH B
IPABOTBOPUYECKOM IpoLecce, OOCYKJEHUE BAKHEHIIMX HOPMATUBHBIX aKTOB
rpakJaHaMy U OOLECTBEHHBIMU OPTaHU3ALMSIMH, YUET OT3bIBOB U MTPEAJIOKEHUI.

- 3aKOHHOCTb, T.€. HEOOXOJMMOCTb CTPOrOrO M HEYKOCHUTEIBHOI'O
CIIEIOBaHMs KOHCTUTYLMH WM HMHBIX HOPMAaTHUBHBIX AKTOB B IPaBOTBOPYECKOU
nesteapHOoCTH. HopMmaThBHBIE NpaBOBBIE aKThl JOJKHBI M3J1aBATHCSI CTPOTO B
npejnenax — KOMIIETEHUUH  YIOJHOMOYEHHOIO  OpraHa, ¢  COOJIIOJIEHuEM
YCTaHOBJIICHHOW mpoueAypsl. IIpu 3ToM comepxaHue NPpUHUMAEMbIX HOPM IIpaBa
HE JOJDKHO MPOTUBOpeuYuTh mnosiokeHusM Konctutynum P®, 3akonawm,
OOIIEeTPU3HAHHBIM NPUHIMIIAM U HOpMaM MEXIyHapOJIHOIO IpaBa;

- T'YMaHU3M BBIPAXKAETCS B HAINPABIECHHOCTH W3[aBAEMbIX HOPMATHUBHBIX
aKTOB Ha 3alllUTy MpaB U CBOOOJ rpakJaH, Ha MaKCUMaJIbHOE YAOBJIETBOPEHUE UX
MaTepHaIbHBIX U TyXOBHBIX MOTPEOHOCTEH;

- IJJACHOCTb WJIM OTKPBITOCTH MPABOTBOPYECKOTO MpoIiecca JJisl FPaKIaH, ux
UHPOPMUPOBAHUE HE TOJIbKO O HPHUHSTHIX, HO M pa3padaTbIBa€MbIX MPOEKTAX
HOPMATHUBHBIX IPABOBBIX aKTaX;

- CHCTEMHOCTb MpEIIOoJaraeT IpPOBEACHUE B XOJ€ HPaBOTBOPYECKOU
JeSITEIbBHOCTH TIyOOKOrO aHajn3a COOTHOILLIEHHUS HOBBIX HOPMATHBHBIX aKTOB B
o01iel cucTeMe IpaBa U CUCTEME 3aKOHOJATENbCTBA C IPYTUMU UX JIEMEHTaMHU U
OTCYTCTBUS IPOTHUBOPEYMIL;

- TIIATEIbHOCTh, T.€. TIYyOOKOE W  BCECTOPOHHEE  OCMBICIECHHE
3aKOHOJATEJIEM  PEryJIUpyeMbIX OOIIECTBEHHBIX OTHOLIEHUM, YyYeT BCEX
TEOPETUUECKUX Hay4YHBIX IMOAXOJO0B M MPAKTUUYECKHX OLEHOK, pa3paboTka
HauOosiee >(PGEeKTUBHOM MOJENM NPaBOBOTO peryiaupoBaHus. Beas oT Toro,

HACKOJIBKO YCTKO KW JIOTUYHO HM3JI0KCHO COACPKAHHUC TOro HJIM HHOIO
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HOPMATHUBHOTO aKTa, UMEIOTCS JIM B HEM WJIM OTCYTCTBYIOT SIBHbIE M CKpPBITBIE
IPOTUBOpPEUMsI, HAKOHELl, HACKOJIbKO TOYHO U ONPEICICHHO HCIHOJIb3YETCs
oOlenpuHATas OPUAAYECKAas TEPMUHOJIOTHS - OT BCEro 3TOr0 B OrPOMHOM
CTENIEHU 3aBUCUT HE TOJbKO YPOBEHb BOCHPUATHSA TEKCTa M COACPKAHUS
HOPMAaTUBHOTO MPABOBOTO aKTa, HO U 3((HEKTUBHOCTH €r0 MPUMEHEHHUS,

- CBOEBPEMEHHOCTb W OINEPAaTUBHOCTb, HANpPABJICHHBIE HAa OBICTPOE H
aJIecKBaTHOE pPEArupoBaHME HAa BHOBb BO3HUKIIKME WIA HW3MEHSIOIIUECS
OOIIECTBEHHBIC OTHOIIICHUS,

- HAY4YHOCTb MpeArojaraeT 0ObeKTUBHBIA aHAIU3 MOTpeOHOCTEN OO0IIecTBa,
BCECTOPOHHHUN y4Y€T COLUAIBHOW, YKOHOMHYECKOW M ITOJIMTHYECKOW CUTYyalluu B
CTpaHe, a TAK)Ke 00IIECTBEHHOE MHEHUE OTHOCUTENIbHO MPEIINOIAraéMoro 3aKoHa;

- mpodeccHOoHATU3M  IpelycMaTpuBaeT  00s3aTelNbHOE  ydacTue
KBAIM(PUUUPOBAHHBIX, BBICOKONPO(ECCHOHANBHBIX CHEIUAINCTOB Ha BCEX
CTaAMsIX  MpaBOTBOpYecKoro mpouecca. g  npuHATUS — 3(P(HEKTUBHBIX
HOPMATHBHBIX IPAaBOBBIX AKTOB CJIEAYET YYUTHIBATh HAy4HbIE PEKOMEHIALUU
YUEHBIX-IOPUCTOB U MPAKTHUKYIOIINX FOPUCTOB;

- IJIAaHOBOCTb B OpraHU3alluy [PaBOTBOPUECKOIO Mpoliecca s pa3paboTKu
HanOoJiee YeTKOM U CTaOWUJIbHOM CUCTEMBbI IpaBa, HE TPeOyIoLEeld MOCTOSHHOTO
COBEPILIEHCTBOBAHMS. J{JI1 TaHHOTO HampaBieHus padOThl HauOoJIbllIee 3HAUCHHE
MMEET IIPOBEICHHE ITPABOBOIO0 MOHUTOPHUHTA;

- TIOCTOSIHHOE COBEPILECHCTBOBAHHE MPUHUMAEMBIX AKTOB (IOPUIUYECKOE
TEXHUYECKOe coBeplIeHCTBO). CyTh JAHHOTO MNpPHUHIMIA 3aKJIIOYAETCS B TOM,
4YTOOBI B MpOLIECCE MOATOTOBKM U MPHUHATHS HOPMATUBHBIX NPABOBBIX AaKTOB B
MaKCUMaJbHOW CTENEHU HCIOJIb30BaTh BBIPAOOTAHHBIE IOPUIUYECKON HAyKOH U
anpoOupoOBaHHBIC MTPABOTBOPUECKON MPAKTUKON Hanbosiee »(h(HEKTUBHBIE METOIBI
U TpUEMbl Pa3pabOTKU MPOEKTOB HOBBIX HOPMATUBHBIX aKTOB, ONTUMAJIbHOTO
M3JI0KEHUS X COJIEP KaHUsI M OTBEYAIOLIEro OOLIEHPUHITHIM B MUPE CTaHIapTaM
TEXHUYECKOTO UX odopmieHus. [[ns moBwimieHus kadecTBa U A()PEKTUBHOCTH
HOPMATHBHBIX TMPABOBBIX AKTOB 3aKOHOJATENbHAs TEXHHKA MOpPOM HMEeT He

MCHBIIICC 3HAYCHHUC, YCM CaMO COACPIKAHUC.
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5. 3aKoHOTBOpPYECTBO: MOHATHE U CTAAUM

[TpaBoTBOpUECKas MEATEILHOCTh BCETIa MPEICTABISACT COO0N Ty WM UHYIO
OPUIUYECKYIO npoueaypy, TO €CTh YPETyIUPOBaHHYIO MIPaBOM
IIOCJIEN0BATENBHOCTE B COBEPIICHUM IIPAaBOTBOPYECKHMX JEHUCTBUM, OIEpALUH,
HAaNpPAaBJICHHBIX HA ONPEACICHHBIA PABOTBOPUYECKUN PE3YIIbTAT.

B Poccuiickoit denepanun Hanbosiee pacpoCTPaHEHHOM SIBJISICTCS Takas
dbopma mMpaBOTBOPUECTBA, KaK MPUHATHE HOPMATHBHO-TIPABOBBIX aKTOB OpraHaMH
rocyJapcTBa WIH 3aKOHOTBOpYECKask JEATEIbHOCTh. B paMkax 3Toil mpouenypsl
HamOoJiee pas3paboTaHa 3aKOHOJATENbHAs TMpoleaypa (mpoluenypa HW3TaHUs
3aKOHOB), KoTopas 3akperuieHa B riaBe 5 (ct. 104 — 109) Konctutymuu PO.
3akoHOAaTeNbHasd MpOLEaypa — 3TO CEepUs IOPUANYECKH 3aKPEIUICHHBIX MPAaBUIL,
OMPENENAIONMX MOPSJO0K MOATOTOBKM WM TPHUHSITUS 3aKOHOB B (opme cTaauii
3aKOHOTBOPUYECKOr0 nmporecca. Kaxnmasds wu3 cTaguii HMEET OTHOCUTEIBHO
CaMOCTOATENBLHBIN XapakTep, CBOIO CHeU(pUKY, CTaTyC U MpaBUJIa.

Boeigenstor  crnenyromme  cmaouu  3aKOHOMEOPUYEeCcKo20 — npoyecca
(npoyeoypol):

1. Cranusa peanuzayuu npaeéa 3aKOHOOAMENbHOU UHUYUAMUBLL, TO €CTh
npaBo O(PUIUAIIBHOTO BHECEHMS 3aKOHOMPOEKTa B BBICIIMN MpPEACTaBUTEIbHBIN
OpraH CTpaHbl, KOTOPBIi B TAaKOM clly4ae o00s3aH pacCMOTPETh JaHHbBIN
3aKOHOMPOEKT. CyObeKTHl MpaBa 3aKOHOJATENbHOW WMHULMATHBLI B Poccuiickoi
®epnepanuu niepeuncieHsl B 4. 1 ct. 104 Koncturyuun PO: [Ipesugent PO, Coser
Oenepanuu, uieHbl CoBeta Deneparuu, nenytatbl ['ocymapcTtBeHHON JlyMbl,
[IpaButenscTtBO PD, 3akoHoAaTenbHBIE (IIPEACTABUTENIBHBIC) OpraHbl CyOBEKTOB
P®, Koucruryuuonnsii Cyn P®, BepxoBubii Cyn P® mo Bompocam cBOEro
Be/icHUs. Bce BHECEHHBIE 3aKOHOMPOEKTHI MEPBOHAYAIBLHO PacCMaTPUBAIOTCS Ha
3aceaHusAX MPOoGUIbLHBIX KOMUTETOB ['ocygapcTBeHHOM J[yMbl JuIisi onpeaesieHus
WX aKTyaJIbHOCTH, HEOOXOAMMOCTH U 3HAYMMOCTH. 3aKOHOTIPOSKTHI MTOABEPTAIOTCS

HpaBOBOI\/’I, JIMHTBUCTUYECKON U UHBIM BHJ1aM OKCIICPTHS.
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2. Cramus o6cyscoenuss 3akononpoekma, Kotopoe B Poccuiickoit
denepannu NPOUCXOIUT HA 3acenanuu ['ocymapcreennon Jymel. Ha sTon crtamun
BHOCSITCSI  TONPABKH, W3MEHEHUs, JONOJHEHUS WA HCKIKOYAKTCd U3
3aKOHOIPOEKTa HEHYKHbIE MOJ0KeHusa. OOCykKaeHHe 3aKOHOMTPOEKTa TPOUCXOIUT
Ha IUIeHapHBIX 3acemaHusix Jymbel B ¢opme urenuit. Kak mnpaswmno, @3
MIPUHUMAETCS B TPEX UTEHUSAX, 3aKOH O Oro/pkeTe — B 4eThipex. Ha kaxkmom u3
YTEHU I 3aKOHOMPOEKT MOXKET OBITh OTKJIOHEH.

IOpuandeckast npupoga YTCHUM:

- B l-M d4TeHMM pemaerca BOMPOC O IEIECO00pPa3sHOCTU MPUHATHUS
[IPEJICTABJICHHOTO  3aKOHOIIPOEKTAa, OLEHUBAECTCA €ro 3HAaYMMOCTh, LIECJIH.
3aciymuBaeTcs JOKJIaJ HMHHUIMATOpa 3aKOHOMPOEKTa W €ro pa3pabdOTYMKOB,
MpOQHUIBHOTO KOMUTETA.

- BO 2-M YTEHUU NPOUCXOAUT OOCYX JEHHE W BHECEHHUE IOMPaBOK U
U3MEHEHUH B  3aKOHOMNPOEKT. 3aKOHOMPOEKT OOCYXIaeTcs MOCTAaTEeHHO.
OO6cyKaeHue TpOUCXO0IUT MO PPAKIUSAM, C BbIICICHUEM 3aMEYaHUI U MTOTIPABOK.

- B 3-M YTCHUU 3aKOHOMPOEKT MPUHUMAETCS] OKOHYATEIIbHO 0€3 BHECEHUS
PENAKIIMOHHBIX U COAEPKATENbHBIX IMOMPABOK.

3. Cramus npumamus  3aKoHOnpoekma  TIyTEM  TOJOCOBAaHHS B
l'ocynapctBennoit [[yme, onobpenuss CoBerom Dexnepanu W MOANUCAHUS
IIpesunentom Poccuu. [eranbHo 3Ta npouenypa peryiupyercs Koncruryuuen u
peraaMeHTaMu ACSTEIbHOCTU BBICIIMX OPTraHOB TOCY/IAPCTBEHHOM BIIACTH.

[Tpunsitue 3akonomnpoekTa B ['ocynapcrBennoi Jlyme npoucxoaut B Gpopme
rosiocoBanusi. CornacHo 4. 2 cT. 105 Koncturynuu PO «DenepanbHble 3aKOHbI
MPUHUMAIOTCS  OOJIBIIMHCTBOM  TOJOCOB OT  OOIIEro 4Yucia JAenyTaToB
lNocynmapctBenHot  Jlymel...»  (450/2+1=226  romocoB).  denepanbHbIi
KOHCTUTYLIMOHHBIN 3aKOH CUMTAETCS] IPUHSTHIM, €CIIM 3a HErO MPOT0JIOCOBAJIO HE
MeHee 2/3 T070coB OT o01Iero yucia aemnyratos I'ocynapctsennoit {ymsl (4. 2 CT.
108 Konctutyuuu P®D).

IIpunsarele T'ocynmapctBeHHOM JlyMOW 3akOHBI B TEYE€HHE S5 JHEU

nepenatorcst B CoBer denepannu. B Coere deaepaiiuu 3aKOH MPOXOAUT TPHU
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YTEHUsA, NPOLEeAypa MPOXOXKACHUS KOTOPOr0 aHAJIOTMYHA MPOLEIYype NPUHITHUS
3akoHonpoekTa ['ocymapctBenHoit Jymon. [Ipu stom Coser Deneparuu MOKET
OTKJIOHWUTh 3aKOH Ha JII0OOOW CTaauu, NIJs YPETYJIHUPOBAaHHS Pa3HOTIIACHNA TOTJa
CO3/J1a€TCsl COTJIaCUTEIbHAsI KOMUCCHS.

Cornacao ct. 106 Koncturymuu P® o0s3aTensHOMY pPacCMOTPEHHUIO B
CoBere  @enmepanu  mojuiexar  ¢efepaibHble  3aKOHbBI,  IPUHATHIC
['ocynapctBennoi Jlymoit mo BompocaM: ¢efepaibHOro OrKeTa, GpeaepanbHbIX
HAJOrOB # COOpoB, (DMHAHCOBOTO, BAIIOTHOTO, KPEIUTHOTO, TaMOXEHHOTO
peryiaupoBaHus,  JCHEKHOW  OSMHUCCHM, paTuPuUKamud U JICHOHCAlUU
MEKIYHAPOIHBIX OrOBOpoB P®, craryca M 3alIUThl TOCYAApPCTBEHHBIX T'PAHUIL
P®, Boiinbl 1 Mupa. @3 cunTaeTcs OAOOPEHHBIM, €CIU 3a HEro MporojiocoBajo
6oneel/2 ot obmero uymucia ceHaropoB (83 romoca), a DK3 cumraercs
OJIOOpEHHBIM, €CJIM 3a HEro IpPOrojlocOBAJI0 HE MEHEE Y4 TOJIOCOB OT BCETrO
KOJINYECTBA CEHATOPOB.

Onobpennsiii CoeToM deaepaliuy 3aK0H B TEUCHUE 5 JTHEW HampaBiseTCs
[Ipesunenty PO nns nmoanucanuss u obHapogoBanus. [lpunsareiii ®K3 u O3 B
teueHue 14 nneit momnexut noanucanuio [Ipesunentom PO u ob6HapogoBaHUIO.
[Tpesunent PO obnanaer mpaBom BeTo B oTHOIIEHUU D3, KOTOPHIN yperyiupoBaH
B ctatbe 107 Konctutyuuu PO.

4. Cragusi 006HApoOOBaHUus U OQPUUUATLHO2O ONYOIUKOBAHUS 3aKOHA.
[Ipomynbramus BKJIOYaeT B ceOs MOAMNMCAHUE 3aKOHA IJIaBOM TocyAapcTBa M
omyOnukoBaHue ero B TeueHue 10 gHedt B oduiumanbHoM wuctoyHuke. K
nocinegHuM  oTHocsTea:  «Poccuiickas rasera», «llapmamenTckas raseray,
«CobOpanue 3akoHogaTenbcTBa P®d», Ha oduIUaTbHOM HHTEPHET-TIOpTAIIC
IPaBOBOM MH(POPMAIIUH.

[Topsanok BCTymieHus B Cuily 3akoHOB peryiupyercs P33 «O mnopsiake

OHY6JII/IKOB8,HI/I$[ M BCTYIIJICHUSA B CHUITY (be)lepanLme KOHCTUTYHHUOHHBIX 3aKOHOB,
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(dbenepanbHbIX 3aKOHOB, akTOB mnanat denepanbHoro Codpanus» ot 14.06.1994 r.

(c nonpaskaMu 1 U3MeHeHUsAMH ) 8L,

6. Ilopsiok onMy0IMKOBAHMS U BCTYIJIEHHUS] B CHJIY HOPMATHBHO-
MPaBOBBIX AKTOB

B cootBercTBuu C 4. 3 cT. 15 Konctutynun PO Bce 3ak0HBI, a Takke JTH00bIE
HOpPMAaTUBHBIE aKThl, 3aTPAaruBaoOIIUe MIPpaBa, CBOOOABI U 00SA3aHHOCTU YEJIOBEKA U
rpaXJaHrHa, JAOJDKHBI OBITh OQUIMAIBHO OMyOJIMKOBaHBI JJII BCEOOIIETO
CBEJIeHUs, TO ecTh 00HapoaoBaHbl. HeomyOnuKkoBaHHbIE HOPMAaTHUBHBIE TIPABOBBIC
aKThl HE IPUMEHSIOTCS, HE BJIEKYT IIPABOBBIX MOCJEACTBUM, KaK HE BCTYIUBIINE B
cmty. OdunuanbHoe OMyOJIMKOBaHHWE SBISETCS KOHCTHUTYIMOHHOW TapaHTHEn
npaB rpaxzaad. ['ocymapcTtBo He MOXeT TpeOoBaTh OT TIpakJaH COOJIIOJICHUS
3aKOHOB, COJIEpYKaHNE KOTOPHIX HE JTOBEJCHO J0 UX CBEIICHUSI.

Bo-niepBbIX, odwuimansHoe OmMyOIUKOBAaHUE JODKHO MPOBOAUTHCSA IyTEM
MOMEILEHUSI TEKCTa JIOKyMEHTa B OOIIEJOCTYIMHOM H3JIaHUHU, KOTOPOE JOJKHO
cBOOOIHO pacIpOCTPAHATHCS CPEIM HACEIICHHUS TI0 HEOTPAaHHUEHHOM MOIIHCKE.

Bo-BTOpBIX, NOMEIIEHNE TEKCTa HOPMATUBHOIO aKTa B OOLIEAOCTYITHOM
W3JIaHUU TOJBKO TOTJIa MMEET CTaTyc O(UIMAIHLHOTO OMyOIMKOBAHMS, KOTAA 3TO
U3JIaHUE 3aKOHOJATENBHO OMPEAENIEH0 B KA4eCTBE HCTOYHHKA O(HUIIMAaTBLHOTO
OIyOJIMKOBaHUs AJIsl JAHHOTO BUJA aKTa.

B-TpeTbux, HOPMATHBHO-TIPABOBOM aKT JOJKEH OBITh OMyOJIMKOBaH B
Oo(pULMATEHOM H3/IaHUU MOJIHOCTHIO.

Takum o0pazoM, MOJ oguyuarvHbiM onyoaUKO8aHUeM CIENyeT TTOHHUMATh
MOMEIIIEHUE TIOJTHOTO TEeKCTa JOKYMEHTA B CHEIHAIBHBIX M3IaHUAX, MPU3HAHHBIX
opUIMaNBEHBIMU  JIEHCTBYIOIIMM  3aKoHojaTenbcTBOM. [lox  oduuuambHbIM
OMmyOJIMKOBaHWEM TMPABOBOTO aKTa TaKXkKe IMMOHUMAETCS TIEpPBOE pa3MelleHUe
MOJTHOTO TEKCTa aKTa B 3aKOHOJATEIbHO YCTAaHOBIIEHHBIE CPOKHM B HMCTOYHHKAX

opurmanpbHOr0 onyonukoBaHus. Hapsgy ¢ TepMHHOM — «OMyOJIMKOBAaHUE)

181 ®enepanbhblii 3akoH 0T 14.06.1994 Ne 5-D3 «O nopsjke onyoIMKOBaHHS M BCTYIUIEHHS B CHIIY (elepajlbHbIX
KOHCTHTYILMOHHBIX 3aKOHOB, (ellepalibHbIX 3aKOHOB, akToB nanat denepanpHoro Cobpanus». C3 PO, 1994. Ne 8.
Cr. 801.
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UCHOJIB3yeTCs NepuHnLUs «OOHApOAOBaHUEY, pexe «ornamenue». Kak npasuio,
HOCJICAHUE JIBA, SIBJSISICH TOXKJIECTBEHHBIMHU, HCIIOJIB3YIOTCS IPUMEHUTENBHO K
MOJTHOMOYHSIM JTOJDKHOCTHBIX JIHI] cyObekToB dDeepariuu, Torna Kak npu oomieit
XapaKTepUCTUKE JEWCTBHMS 3aKOHOB WM MHBIX HOPMATHBHBIX IIPaBOBBIX aKTOB
yIoTpeOsieTcs] TePMUH «OMyONIMKOBaHHE». TEOpeTHKH YKa3bIBalOT HAa TO, UYTO
«0OHapoIOBaHUE» UMEET 0oJiee MIMUPOKOE 3HAYCHHUE M0 CPABHEHHIO C KaTeropueil
«onybnukoBanue». OnyOIMKOBaHME MPEAINOJaraéT KOHKPETHOE JICHCTBUE,
KOTOPOE 3aKII0YAETCS B MIOMEIIEHUU TOYHOTO M MOJHOr0 TEKCTa 3aKOHA, CO BCEMU
€ro peKBU3UTaMHU (HAaUMEHOBAaHUE (OPMBI aKTa, 3aroJIOBOK, PErHUCTPALMOHHBIN
HOMEp, JaTa MPUHATHUS, JOJLDKHOCTHOE JIMIO, MOJNMCABIIEE 3aKOH, MECTO U JlaTa
MOJMUCaHUsI) B 0COOOM TEUaTHOM W3/IaHWHU, YTBEP)KIECHHOM CIEIHaTbHBIM
3akoHOM. OOHapoJOBaHHE KE MOXKET OBbITh OCYLIECTBICHO PpPa3IMYHBIMU
cnocobaMu HM B Heckoibkux (opmax. Hampumep, 3aKoHbBI MOryT OBITh
O0OHApOJOBaHbI MyTeM OIMyOJMKOBAHUS B TMEUATHBIX W3/IaHUSAX, BHIBEIIMBAHUS Ha
BUJHBIX MeECTaX, MepeJayd >3JEKTPOHHBIMH CPEICTBAMH CBS3H, PaCChUIKAMU
OTJCNBbHBIMU JK3eMIUIIpaMH U T.J., @ TaKXKe B YCTHOW (opme, MOCPEICTBOM
OTJIAILIEHUS 10 PAIUO WU TEJIEBUACHUIO

OCHOBHBIM TIPABOBBIM aKTOM, OMPEICIIAIONINM HUCTOYHUKU OQPHUIIHATIBHOTO
omybnukoBanus, sBisiercss denepanbHblii 3akoH oT 14 wmrons 94 Ne 5-03 «O
NOpsZKE ONMyOJUKOBAaHUS M BCTYIUICHUSI B CHITY (DeiepalibHbIX KOHCTUTYLIMOHHBIX
3aKOHOB, (eJepalibHbIX 3aKOHOB, akToB mnanar PexepanbHoro CoOpaHus», ¢
M3MEHECHUSIMHU M JOMOJHEHUSIMHU OT 22 okTs0ps 1999 r., 21 okrsa6ps 2011 r., 25
nekabps 2012, 1 uronsa 2017 1. u 1 mas 2019 r.

YcnoBrueM BCTyIIIEHUS B CUITy HOPMAaTUBHOTO TPABOBOTO aKTa SIBISETCS €T
00s3aTeNIbHOE OIMYOJIMKOBAaHWE B O(DHUIIMAIBHOM HWCTOYHUKE OMyOJIUKOBAHMS,
OTpPENCNIEHHOM Ui  KaXAOr0 BHJa HOPMATHUBHBIX TPAaBOBBIX  aKTOB.
Od¢uunanbHbiM 0NMyOJTMKOBAHMEM MOXKET ObITh Kak MyOJuKalMs HOPMAaTHBHOTO
aKTa B MIEYaTHOM M3JaHHUH, TaK U pa3MeEIIeHUEe ero TeKCcTa Ha OPUIIMaTLHOM CalTe.
Tak, ana QenepanbHbIXx 3aKOHOB W akToB manatel denepanmsHoro CobOpanwus

HMCTOYHUKAMU OQUITMATBHOTO OmyOmuKoBaHUsS sBIstOTCS «Poccuiickas razeray,
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«IlapmamenTckass  raseray, «CobOpanue  3akoHojaTenbcTBa  Poccuiickoi
Oeneparun»y U «OGUIHATBHBIA  UHTEPHET-TIOPTA IPaBOBOM HHGOPMAIIUN

(Www.pravo.gov.ru). «OduIanrbHbIlii HHTEPHET-TIOPTAT TPaBOBOKW WH(GOPMAITHY

SIBJISIETCS MCTOYHMKOM OITYOJIMKOBAaHMS JUIsl 3aKOHOB TOJbKO ¢ 10 Hos0ps 2011
roga. Jlo aToro opuumanbHBIMU UCTOUHUKAMU OMYOJMKOBAHUS SIBISLTUCH TOJBKO
MeYaTHBIC U3TaHMS.

denepanbHbii 3akoH OT 06 okTsA0ps 1999 No 184-03 «OO6 ob6mumx
MPUHIMIIAX ~ OpraHW3alii  3aKOHOJATENbHBIX  (TPEICTABUTEIBHBIX) U
UCIIOJIHUTENFHBIX OPraHOB TOCYJApCTBEHHON BiacTH cyObekToB Poccuiickoi
denepanuny» SBISETCS OOIIUM 3aKOHOM, YCTAHABIMBAIOIINM MOPSIOK BCTYTUICHHUS
B CWIy 3aKOHOB M JIpyTMX HOPMaTHBHBIX akKTOB CyOBEKTOB Poccuiickoi
®enepanuu. B cuny wactu 5 crateu 8 qannoro ®3 Koncrutyius (ycTaB) U 3aKOH
cyobekTa Poccuiickoit denepaiyii BCTynaroT B CUIIY MMOche MX O(UIIMATBLHOTO
OMyONMMKOBaHWsA. 3aKOHBI W WHBIE HOPMATHBHBIC TIPABOBBIC AaKThl CyOBEKTa
Poccuiickoit ®enepanyi Mo BOMpoOcaM 3alUMTHI MpaB U CBOOOJ dYeloBeKa M
rpaXXJTaHWHA BCTYMAIOT B CHUJy HE paHee 4eM dYepe3 AeciITh ITHEH IMociie HX
opUIMATBHOTO OIyOJIUKOBaHMUSI.

AHaJIOTHUYHBIC IIPOIIETYPHI OITyOTMKOBAHUS MIPaBOBBIX aKTOB
MPEeyCMOTPEHBI IS OPTaHOB MECTHOTO camoympaBiieHus. Tak, coriacHo yactu 8
cratbu 44 ®enepanbHoro 3akoHa oT 06 okTsaOpst 2003 Ne 131-d3 «O6 oO6mmx
IPUHLNNAX  OpraHuM3alMyd  MECTHOTO  camoymnpaBieHuss B Poccuiickoi
denepanun»® ycrap MyHMIUIATEHOTO 00pa30BaHuUs, MyHUIUIIAILHBIHA IIPABOBOI
aKT O BHECEHMM U3MEHEHHH W JIOMOJHEHWH B YCTaB MYHUIMIIAILHOTO
oOpa3oBaHusl  MojuiekaT  OQUUMATIBLHOMY  ONYOJMKOBAHMIO  TOCIE  HX
roCyJapCTBEHHOM PErucCTpallid W BCTYMAIOT B CHIY TOCiIe UX OQHUIIMATIHLHOTO
onyOnukoBaHus (oOHapoaoBaHus). B cuny crareu 47 nanHoro @ MyHUIIUNTAIBHBIC
HOPMAaTUBHBIC TPABOBbIC aKThI, 3aTParuBalolIie MpaBa, CBOOOIBI U 00S3aHHOCTH

YCJIOBCKAa W TIpa)XKJaHHWHA, BCTYIIAIOT B CHIIY IIOCIC HX O(l)I/II_[I/IaJ'H)HOFO

182 Mepepanbublit 3akon ot 06.10.2003 Ne 131-®3 «O6 06mMX NPMHIMIAX OPraHU3ALMU MECTHOIO

camoynpasienns B Poccuiickoit @eneparmy». C3 PO. 2003. Ne 40. Cr. 3822.
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onyonukoBaHus. llopsaok omyOiaMKOBaHMS MYHULMIAIBHBIX IPABOBBIX aKTOB
YCTaHABIMBAETCS  yCTaBOM  MYHHUIMNAIBHOTO  OOpa3oBaHMs M JIOJDKEH
o0ecreunBaTh BOZMOXHOCTh O3HAKOMJICHUS] C HUMHU TPaX/IaH.

[Topsanox omyOIMKOBaHUS HOPMATHBHO-IIPABOBBIX AKTOB MCIOJHUTEJIBHBIX
OpraHoB BIacTH periameHtupyetcs Ykazom [Ipesugenta PD ot 23 mas 1996 Neo
763 «O mopsake oOmyOJUKOBaHUS W BCTYIJICHHS B cuily akToB Ilpe3umeHta
Poccuiickonn ~ ®enepamuu, IlpaBurensctBa  Poccuiickont ~ Depepanuu  u
HOPMATUBHBIX MPABOBBIX aKTOB (efepalbHBIX OPTraHOB MCIOJHUTEILHON BIACTI
u Ilocranosnenuem IlpaBurensctBa PD ot 13 aBrycra 1997 Ne 1009 «O0
yTBepxkAeHUH [IpaBuil MOArOTOBKM HOPMATHUBHBIX IIPABOBBIX aKTOB (pe/iepasIbHbIX
OpPraHOB MCIIOJIHUTENBHOMN BJIACTH U X TOCYAAPCTBEHHOW perucTpauumn». JlaHHbie
[IpaBuna KoHKpeTU3HpyroTcs B PazbsicHeHnsAX o npuMeHeHnH [IpaBuit noAroTOBKU
HOPMATHUBHBIX MTPABOBBIX AKTOB (peepajbHbIX OPraHOB UCIIOIHUTEILHON BIIACTH U
UX TOCYJIAapCTBEHHOM pPErucTpanuuy, YTBEPKICHHBIX IpHUKa3oM MuHHCTEpCTBA
roctuinu PO ot 04 mas 2007 Ne 88.

@denepanbHble KOHCTUTYIIMOHHBIE 3aKOHBI, (peepanbHble 3aKOHbBI, aKThl
nanat ®enepanbHoro CoOpaHus BCTYNAIOT B CHUJIY 10 MCTEUYEHUU JECITU AHEU
nocie oduuuaibHoro onyonukoBanus. Kpome oOiiero mopsjka BCTYIUIEHUS B
CUJIy YKA3aHHBIX HOPMAaTUBHO-TIPABOBBIX aKTOB, CYIIECTBYIOT CIEAYIOIIUE
BapHaHThI BCTYIUICHUSI B CUJTy 3aKOHOB M akToB najat denepanbHoro Cobpanusi:

1) mopsook BCTYIJIEHUS B CHIy JOKYMEHTa MOXET OBbITh ONpENEesieH B
caMOM JIOKyMEHTE: Ha3bIBaeTCsl KOHKpPETHas Jara Uik, 4YTO BCTpedaeTcsl HanboJee
yacTto, Jaercs ciuenywomas QopmynupoBka: «Bcrymaer B cuimy mocie
O0(UIIUATIBHOTO OITYOIMKOBaHUS;

2) NopsAJ0K BCTYIUIEHUS B CHIIy 3aKOHA HEPEAKO OMPEIENAeTCs OTACIbHBIM
JTOKYMEHTOM - 3aKOHOM O BBEJICHUH €T0 B JICUCTBUE.

Bcerymiienne B cHily 3aKOHOB, YCTaHABIMBAKOIIMX HOBBIE HAJIOTH WIIU
BHOCSIIMX U3MEHEHUS B JCHCTBYIOLIEE HAIONOBOE 3aKOHOAATEIBCTBO, UMEET CBOU
ocobenHoctu. B coorBerctBuu ¢ n. 1 cT. 5 Hanorosoro koaekca PO denepanvhbie

3aKOHBI, BHOCsIME u3MeHeHus: B Hanoroseii kogexkc P@ B yactu ycTaHOBIEHUA
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HOBBIX HAJOroB M (Miau) cOOpOB, BCTyHarOT B CUJIy HE paHee 1 stHBaps roja,
CJIEIYIOLIETO 3a T'OJIOM UX IPUHATHS.

Aktbl Ilpesugenta P®, wumeronme HOPMATHUBHBIM XapakTep, AaKThI
IIpaButenbcTBa PO, 3aTparuBaromue npasa, cBOOObl U 0053aHHOCTH YEJIOBEKA U
rpaXXJIaHrWHa, YCTAHABIMBAIOIIME TMPABOBOM CTaTyc (QenepalibHbIX OPTraHOB
WCIIOJIHUTEIIBHOW BIIACTH, A TAK)KE€ OPTraHU3alAN, BCTYIAIOT B CUILY 10 UCTEYEHUU
CEMH [JHEH Iocie AHS UX MEepPBOro OPUIMAIBHOTO onyOnuKoBaHUs. VHbIE aKkTbl
IIpe3unenta P® u [IpaBurensctBa PO, B TOM 4MCIE aKThI, COAECPKAIIUE CBEACHHUS,
COCTaBJISIIOIUE TOCYJApCTBEHHYIO TaiiHy, WM CBEACHUS KOH(DUIECHIUAIBHOTO
XapakTepa, BCTYIAIOT B CUILY CO JHS UX IOIIMCAHMUS.

Pemrenns Koncturynnonnoro Cyzna BCTynarOT B CHIIYy HEMEJICHHO IOCTE
X TPOBO3MVIALICHHUS U TOAJIeKAT HE3aMEUINTEIbHOMY OIYOJIMKOBAHUIO B
opuIMaNbHBIX M3JAHUSAX OpPraHOB TOCYJIAapCTBEHHOM BiacT Poccuiickoii
®enepaunu, cyobekToB Poccuiickoit denepanuu, KOTOPBIX KacaeTcs MPUHSATOE
peLIeHHuE.

[To oOmeMy MopsiAKY HOPMATHBHO-TIPABOBBIE aKThl (peAepalbHbIX OPraHOB
VCIIOJIHUTENILHON BJIACTU BCTYNAOT B CWILY 110 UCTEYEHUH JIECATU JTHEU ITOCIE THS
ux ounmanbHoro onyonukoBanus. HopMaTuBHO-TIpaBOBbIE aKThl (eaepaabHbIX
OpraHOB MWCHOJIHWTEIBHON BJACTH, COAEPKAIIUE CBEICHMS, COCTABIISIONINE
roCy/apCTBEHHYIO TaliHy, WJIM CBEJIEHUS, HOCAIINE KOH(PUIEHIMAIbHBIN XapakTep,
Y HE MOJUIeKAIUE B CBSI3H € 3TUM O(DULHATIEHOMY ONyOJUKOBAHMIO, MPOIIEIIINE
rOCyJIapCTBEHHYIO peructpanuto B Munucrepcrse roctuimu PO, BCTynarT B CHITY
CO IHSA TOCYHApCTBEHHOW PETUCTPALMM U IPUCBOCHUsS HOMEpA, €CI CaMHUMHU

aKTaMU HE YCTaHOBJIEH 0oJiee MO3JHUMN CPOK.

7. CucreMaTu3anuss HOPMATHBHBIX IPABOBBIX AKTOB
Cucmemamusayusi TpaBa - 3TO JAESATEIBHOCTb 0 YHOPSAAOYEHUIO U
COBEPILIECHCTBOBAHUID HOPMAaTMBHOIO MaTepHalia IyTeM €ro BHEIIHEH W
BHYTpEHHEN 00pabOTKH C 1ENIbI0 MOAJIEPKaHUS CUCTEMHOCTH 3aKOHOJATENbCTBA U

obOecrieueHrss  CyOBEKTOB  MpaBa  HEOOXOAMMOW  HOPMATHBHO-TIPABOBOM
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uHpopmanuert. nu MOXKHO ONpenenuTbh, 4TO CHUCTEMATH3alUsl IMpaBa — 3TO
NEeSATEIbHOCTh 10 MPUBEICHUIO HOPMATUBHBIX AKTOB B €IUHYIO COTJIACOBAHHYIO
YIOPSIZIOUYEHHYIO CUCTEMY.

HeobxoaumocTh cucteMaru3aiui 00ycIoBiI€Ha TEM, YTO MOCTOSHHO HJIET
MPOIECC M3JaHUS HOBBIX HOPMATHUBHO-TIPABOBBIX aKTOB, C TEUCHHEM BpPEMEHU
HEKOTOpBbIE aKThl (PAKTUYECKH YTPAYMBAIOT CHITYy, YCTapeBaIOT, HAKAILTMBAIOTCS
MPOTUBOPEYHS MEXIY IOPUINIECKUMU MTPEANHCAHUSIMHU.

CoBpeMeHHas IOpUCTIPYACHIIMS 3HAET U HUCIOJb3YEeT B OCHOBHOM YETHIPE
BHJIa (cioco0a) cUCTeMaTU3AIluU - UHKOPHOPAYUIO, KOHCOAUOAYUIO, KOOUDUKAYUIO
u yuem.

Unrxopnopayus - 310 BUj (crioco0) cucTeMaTu3alu, Ipu KOTOpOM HOpMa-
THUBHO-TIPABOBBIC aKThl MOJIBEPraloTCs TOJbKO BHEIIHEH 00paboTke (Wi BOOOIIe
HE MOJBEPralTCcsi) U pa3MENaloTcsl B OMNPEIEICHHOM MOpSAKe - aji(aBUTHOM,
XPOHOJIOTHYECKOM, CUCTEMATHYECKOM (IIPEIMETHOM) B €IMHBIX COOPHUKAX U JIPY-
IUX U3JIaHUAX. JTO Takas ¢opMa CHCTEMaTU3AIUH, MPU KOTOPOU JEHCTBYIOLIUE
HOPMATUBHBIC MPABOBbIE aKThl OOBEIUHSIOTCS B COOPHUKH WU COOpaHus B
OTIPEJICTICHHOM TOPsiIKE 0€3 U3MEHEHHs UX BHYTPEHHETO COJICp KaHMUSI.

J{1st ”HKOpIIOpalyy XapakTepHbI CIACAYIOITUE YEPThI:

1) oHa MOXeET HOCUTH Kak O(UIIMATBHBIN, TaK U HEODUITUATBLHBIN XapaKTep;

2) cyObeKTaMu MHKOPIOPAIMU MOTYT OBITh KaK OPTaHbl TOCYIapCTBa, TaK U
0O0I11IeCTBEHHbIE OpTraHU3allU U YaCTHBIC JIUIIA;

3) UHKOpIIOpAIKs HE 3aTparuBaeT HOPMATUBHOTO COJEP>KaHUS aKTa: HOPMBI
MpaBa MHKOPIIOPUPYIOTCS B TOM BUJE, B KAKOM OHU JIEUCTBYIOT HA MOMEHT CUCTE-
MaTH3all1u;

4) HOpMaTUBHBIE aKThl MOT'YT HHKOPIIOPUPOBATHCA KaK B TOM BHUJIE, B KAKOM
OHM OBUIM MPHUHSITHI MPABOTBOPUYECKUM OPraHOM, TaK M TOJBEPraThCsl BHEIIHEH
o0paboTKe;

5) BHemIHAS 00padOTKa 3aKIF0YAETCS B TOM, YTO:

a) U3 TEeKCTa yIaJSAIOTCA OTIEIbHbIE CTAaThU, MMyHKTHI, a03allbl, YTPAaTUBIINE

CUJIy, U BKIIFOYAKOTCA BCC MOCICAYIOIIHC (C MOMCHTA U34aHUs aKTa) HN3MCHCHMUA,
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0) HUCKJIIOYAIOTCA 4YacTH, KOTOpble HE COJAEpKaT HOPMATHUBHBIX
MIPEANUCAHUM;

B) B pE3yJIbTaTe MHKOPIIOPAIIMHU U3JAETCS COOPHUK 3aKOHOB, COOpaHHE 3aKO0-
HOJIaTeNLCTBA WM MHOW HOPMATUBHBIN aKT.

Buapl  uHKOpmopamui:  reHepalibHas, KOTOpas  OXBaTbIBAET  BCE
nercTByroniee  3akoHogaTenbcTBO  («CoOpaHue  3akoHOnarenbcTBa  PDy);
YacTU4YHAsl, KOTOpas OOBEIMHAET TOJbKO TPYNIy HOPMATHBHBIX AaKTOB
(«CoOpanue axtoB Ilpesumenta P® wu IlpaButensctBa P®D»); odummanpras
WHKOPIOpalus, KOTopasi IPOBOJUTCS OpraHaMu, U3IaBIIMMH akThl (mpoekT CBoaa
3akoHOB P®); odunmosHas wnm noiayopuuuanbHas, KOTOpas HNPOU3BOAUTCA
CHEUaIbHO  YIOJIHOMOYEHHBIMM OpraHam; Heo(puUuaabHas IMPOBOJUTCA
OTIECIBHBIMU  JIMIIAMHU W HAy4YHBIMU  YUYPEKICHUSMH;, TNpEIMETHasI W
XPOHOJIOTHYECKasl.

Oco060i1 pa3HOBUIIHOCTBIO COOpaHMs 3aKkoHOHAATENbCTBA sBisieTcss CBOJ
3aKOHOB, KOTOPBIN MpeCTaBIsIET COOOI:

a) MHKOPIOPUPOBAHHOE H3JaHHE HOPMATHMBHBIX AKTOB BBICIIMX OPIraHOB
BJIACTH (3aKOHO/AATEIbHON U UCTIOTHUTEIbHON);

0) UCTOYHHMK O(PUIUATBHOTO OIyOJINKOBAHUS;

B) coOpaHue BCEro JACHCTBYIOIIETO 3aKOHOAATEIhCTBA (B YKa3aHHOM B II.
«a» cMBbICIIE) 0€3 KaKOTO-IM00 UCKITIOUEHUSI.

6 despans 1995 r. Ilpesuaent Poccum uznan Yka3z «O MOArOTOBKE K
m3aanuto CBoma 3akoHOB Poccuiickoit @enepauun». o peomtronuu 1917 1. B
Poccun neiictBoBann CBoj 3akOHOB Poccuiickoil UMIiepuu.

Konconuoayusa - »1o Bua (cmoco0) cucCTeMaTH3alUU, IPU KOTOPOM
HECKOJIBKO OJIM3KUX IO COAEPKAaHUIO HOPMATUBHBIX aKTOB CBOJSATCA B OJIMH,
YKPYIIHEHHBIM ~ HOPMATHUBHO-TIPABOBOM  aKT  C  LEIBK0  IPEOJOJICHUSA
MHOKECTBEHHOCTH HOPMATHUBHBIX aKTOB M OOECHeYeHUs €AUMHCTBA IPaBOBOrO
perynupoBanus. JTta ¢GopMa CcUCTEMaTH3alUMd, MpPU KOTOPOM MPOUCXOAUT
00bEIMHEHNE HECKOJbKUX HOPMATUBHBIX aKTOB, JEHCTBYIOLUIMX B OJHOU cdepe

[IPaBOBOI'0 PETYJIMPOBAHUS B €AUHBIN, CBOJHBIN, YKPYITHEHHBIN aKT.
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JIJ1 KOHCOMUAAIMK XapaKTePHbI CIIEYIOIINE YEPTHI:

1) ona mpencraBiasier co0oOil CBOEOOpa3HBI INPABOTBOPUECKHUI IpHEM
(uHKOpHIOpaIys, faxe opuruaTbHasl, OTHOIICHHS K TPAaBOTBOPUYECTBY HE UMEET);

2) UOpoBOAMUTCA TOJNBKO IPAaBOTBOPUYECKMMHU OpraHaMu, M JUIIb B
OTHOILIEHUY TPUHATHIX UMH aKTOB;

3) mpu KOHCONUAAIMK OOBETUHEHHBIE aKThl YTPAayMBAIOT CHILYy, & BMECTO
HUX JIEWCTBYET BHOBb CO3JAHHBII HOPMATUBHBIM akT, KOTOPBIH HMEET
cOOCTBEHHBIC OPHUIMATEHBIE PEKBU3HUTHI (HAUMEHOBAHUE, ATy IPUHATHSA, HOMEP U
HOJIUCH JOKHOCTHOI'O JIMLIA);

4) B mpolecce KOHCOJIMJALUMU JIOMYCKAaeTCs YHU(UKALMS MPAaBOBBIX
TEPMHHOB, YCTAaHOBJICHUE €IMHOTO CTHJISI aKTOB;

5) u3MeHeHWM B COJEp)KaHUE IMPaBOBBIX AKTOB HE IPOUCXOIMT,
YCTPaAHSIOTCS TOIBKO BO3MOKHBIE IPOTUBOPEUHSI.

Konconumanus mo cBoeil mpupoje 3aHUMAET MPOMEKYTOUHOE IMOOKCHHE
MEXJIy HWHKOpropauued u Kogudukauuen, Oojee XapakTepHa HJsl aHIJIO-
CaKCOHCKOM ITPaBOBOM CHCTEMBHI.

Koouguxayus - 5310 Takoll BHJ CUCTEMaTH3alUH, KOTOPbIM HMEET
PABOTBOPUYECKUN XapaKTep W HAIMpaBICH HAa CO3/aHUE HOBOTO CBOJHOTO
HOPMAaTHUBHO-TIPABOBOTO aKkTa (OCHOB 3aKOHOJATENbCTBA, KOJEKCAa WU Jp.) IMyTeM
KOPEHHOH NepepadoTKH JAEMCTBYIOLIET0 3aKOHOJATENIbCTBA C LEIbI0 0OecreueHus
€IMHOTO, BHYTPEHHE COTJIACOBAHHOTO PErYIMPOBAHUS OMPEACIIEHHON COIUATbHOMN
cdepsl.

Jlis kKoguduKauy XapakTepHbl CIEAYIONINE YEPThI:

1) ona mpexncraBnsieT co0oil Hanbosee CI0XKHYIO U COBEPIICHHYIO (popmMy
CUCTEMAaTU3alINN;

2) MO CYIIECTBY SIBJSICTCSI BHIIOM IPABOTBOPUYECTBA, MOCKOJIBKY OOBEKTOM
KOAM(PHUKAIIUU BBICTYIAIOT HETTOCPECTBEHHO HOPMBI MPaBa;

3) xomudukamMo BCErJa OCYIIECTBISIOT TOJBKO  KOMIIETEHTHBIE
TOCy/lapCTBCHHBIE OpPraHbl Ha OCHOBAaHMHM KOHCTUTYIIMOHHBIX WM APYTUX

3aKOHHBIX IMOJTHOMOYH;
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4) B oTIMYME OT MHKOPIOpPALMM, KOTOpas MMEET IOCTOSHHBIM XapakTep,
IPOU3BOJUTCS IEPUOJMUYECKH, U €€ pe3ybTaTbl PAaCCUMTAHBl HA JJIMTEIIbHBIN
CPOK;

5) xomu¢ukanMsg BCeraa BHOCHT JJIEMEHT HOBU3HBI B  IIPaBOBOE
peryiupoBaHue (3TO BCETJa HeKas «IpaBoBas pedopma») U 3a4acTyro CBSI3aHa C
KPYIHBIMH COLMAJIbHBIMU PE0OPA30BAHUSAMU;

6) HampaBJ€Ha Ha BCELENyI0 MepepabOTKy IMpPaBOBBIX aKTOB, UCKIIOYEHHE
MPOTUBOPEYMI M KOJUTM3UM, yCTPaHEHHE MPOOETIOB;

/) pe3yabTaToM KOAU(PUKAIUH SBISIETCS KOAU(UKALMOHHBIA aKT, KOTOPBIN
OTJIMYAET IOPUAMYECKAss U JIOTHYECKas LEJOCTHOCTh, CBOJHBIA XapakTep
(oObeaMHSET HE YTPATHBIIUE CBOETO 3HAYCHUS HOPMATHBHBIC TPEANUCAHWS),
3HAYUTENIbHBIN 00bEM U CIIO)KHOE CTPOEHUE, IIMPOKUIA 0XBAT COLMAIBHON Cepbl
M TJAaBEHCTBYIOIEE  TOJIOKEHHE  CpeAd  JPYIMX  OTpacieBbIX  aKTOB.
KomudukanmonHsle akThl - 3TO MPEXKAE BCEro OCHOBBI 3aKOHOJATEIbCTBA U
KoJeKchl. K HUM OTHOCATCS TaKXKe YCTaBbl, IIOJIOKEHM S, IPABUIIA U JP.

K Bupgam xkoaudukanuu mpaBa OTHOCITCS: BceoOmas Koaudukaus,
OXBaThIBaIOIIasl 3HAYMMYIO 4YacTh 3aKOoHojaTenbcTBa; orpacieBas (YK PO, I'K
P®); cnenuanbHass — OTHOCUTCA K ONPEIEICHHOMY IPaBOBOMY HWHCTUTYTY
(JlecHolt konekc, BoaHblil KOIEKC); KOMIUIEKCHAs KOAU(pUKAIMA (IKOJOTHYECKOe
3aKOHOJIATEIbCTBO, MPEANPUHUMATEIBCKOE, TAMOKEHHOE).

Yuem — 03TO JeATENbHOCTH 1O CcOOpYy, XpaHEeHHIO, o0paboTke W
pPAcHOJIOKEHUIO B OINPEACIICHHOM IOPSIKE NPABOBBIX AaKTOB, H34aBAaEMBbIX
pa3IMYHBIMM ~ OpPraHaMHM  TOCYJApCTBEHHOM  BJAaCTH, YUYPEKIACHUSIMH U
opranmzamusiMu. K Bugam ydera OTHOCATCA: >KypHaJIbHbIA (aj(aBUTHBIH,
MPEIMETHBIN VTN XPOHOJIOTUYECKUN MOPSIIOK); KapTOTEYHBIM;

aBroMatusupoBanHbiid (CIIC I'apant, Koncynerant I[lnroc).

I'naBa 18. Peanu3auusi npaBa

1. ITousitue, GpopmMbI U BUABI peaIN3alMU NIPABA
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dopMupoBaHUE TPAXKIAHCKOTO 00I1IECTBA U MTOCTPOEHUE JEMOKPATUUECKOTO
rocyapctBa  npeamnojaratoT  3(p(GEKTUBHOE  OCYIIECTBICHHUE  IPaBOBOTO
peryJIMpoBaHus, MOBBIIICHUE POJIM U aBTOPUTETA 3aKOHA, YETKYIO pean3aluio u
NPETBOPEHUE B JKU3Hb TMpPEANUCAaHUN MPaBOBbIX HOpM. [IpaBoBbie HOPMBI
CYIIECTBYIOT JIJIsl TOTO, YTOOBI IIEJIEHANIPABIEHHO BO3/CWCTBOBATH HA BOJIO H
CO3HaHUE JoAe, noOyxaas HX BECTH cedd Tak, KakK MpPEIIUChIBAET
3aKOHOJIATEIBCTBO, PETYJIUPOBATH OOIIECTBEHHBIE OTHOIICHHS.

B wMexaHu3me MpaBOBOrO pEryJUPOBaHUSA OOIIECTBEHHBIX OTHOIICHUN
peanuzanus IpaBa HMMEET CYIIECTBEHHOE 3HA4YeHWEe, TaK Kak OT IIpoliecca
peanu3anuu (OCYIIECTBIEHUS) MpaBa BO MHOI'OM 3aBHCHUT, B Kakol Mepe Oyner
CYILIECTBOBAaTh pealibHbI TMPaBOIOPSAOK B CTpaHe, M o0ecredyeHa CB0OOJa
JUYHOCTH B paMKax IPaBOBOTO 3aKOHA.

Tepmun peanuzayus (ot dpanil. realiser — «OCyIIECTBISATH?) ONPEACISICTCS
KaK OCYIIECTBICHHE 4Yero-nmmbo, TpeBpalieHne BO 4YTO-THOO peanbHOE,
IPOBEJICHHUE B KU3Hb KAKOT0-IMOO0 IUIaHa, IPOEKTa, UJIeH, IPOrpaMMbl, HAMEPEHUS
u T.1.18% [IpuMeHnTENBHO K IpaBy 3TOT MPOIIECC O3HAYAET MEPEBOJ €0 HOPM B
UHYIO pEaJbHOCTh, B MHOE KayeCTBO - KA4yeCTBO IPaBOMEPHOTO IOBEJICHUS:
UCTIONIb30BAaHUE CBOMCTB TpaBa aJsl JOCTIDKEHHUS TpeOyeMOro COIHMalbHOTO

pesynbraTal®t,

[Mostomy peanuzayuss npasa MOXeT OBITH ONpENEeHa Kak
OCYIIECTBJICHUE, BOIUIOIICHUE, TNPETBOPEHHWE B JXKU3Hb (B JIEWCTBUTEIIHLHOCTB)
MIPUHITUTIOB W TIPEITMCAaHUI TTpaBa.

B mnockocTu peanuzanud HOpM TpaBa MPOXOAUT MPOBEPKY COIHATbHAsS
OTPaB/IaHHOCTh HOPMATUBHBIX TMpeanucanuii, ux 3dPexTuBHOCT. CyObEeKT
MPaBOTBOPYECTBA CTapaeTcsi H30erath WU30BITOYHOTO CHUJIOBOTO MPUCYTCTBUS
rocyaapcTBa. ITo IOporo sl Or0/pKeTa U YpeBaTO COMMATBHBIMU HAMPSKEHUSIMHU.
3akoHOMATEh W APYTHE CYOBEKTHI MPABOTBOPYECTBA HCIIOIB3YIOT MaKCUMyM

BO3MOXXHOIo 1jid TOro, YTOOBI OHCPIruyM HOPMATHUBHOI'O IIPCAINIMCAHUA OBLI0

JO0CTAaTOYHO I  €Io HGHOCpCI[CTBeHHOI‘/JI pcajm3alnuu. HOBTOMy qamie

183 Baciokosa W. A. CiioBapb MHOCTpaHHBIX cloB. M., 1998. C. 513.
18 MMporacor B. H. Urto u kak peryaupyer npago. M., 1995. C. 72.
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HOpMaTHBHBIC TpeAnvcaHusi (HOPMBI IMpaBa) OPHEHTUPOBAHBI HA IIPABOMEPHOE
MOBEIEHHE — JIOOPOCOBECTHOE  OCYINECTBICHHE CYOBEKTHBHOTO  TIpaBa,
UCIIOJTHEHHE OpeMeHH IopUInYecKuX ooOsi3aHHOcTed. CiaenyeT UMeTh B BUAY, YTO
TakuM 00pa3oM peann3yloTcs HE BCE HOpPMATHUBHBIC MPEINUCAHUS, a TOJBKO
npeInucaHusI-MacIITabbl TMOBEACHUSA, COJAEpXKAIIMe OOSI3bIBAHMS, J103BOJICHUS,
3arpeThl.

Peanm3zamus mpaBa IpoOTeKaeT B JBYX OCHOBHBIX (popMax: BHE IPaBOBBIX
OTHOINEHHMI W B PaMKax TakuxX OTHoOmeHmi'®®. Ilpolecc mpaBopeanu3aluu BHE
paMOK  TIPaBOOTHOIICHUI CBS3aH  C OCYIIECTBICHUEM  BCEOOIINX
(KOHCTUTYLIMOHHBIX) U a0COJIIOTHBIX TMpaB, TO €CTh TaKUX CYOBEKTUBHBIX IPaB,
KOTOPBIMHU TIOJIB3YIOTCS WHIWBUABI 1O OTHOIIECHUIO KO BCEM OCTaJIbHBIM
cyObekTaM 1npaBa. BHe NpaBOOTHOIIEHUN pEaTU3yIOTCS Takke BceoOlue
IOpUIMYECKre 00sI3aHHOCTH (3aIlpeThl), KOTOPBIE COJAEpKATCsSI B HOpMax mnpasa. B
ATUX HOPMax 3aKOHOATENb YCTaHABIMBAET IOPUIUYECKYIO OTBETCTBEHHOCTH 3a
OTpeJIeTICHHbIC BapUAHTHI TOBEICHMS, KOTOPbIE MPOTHUBOpPEYAT YCTAHOBJICHHBIM
MpaBHUJIaM TIOBEICHUSI.

B OonbmmHCTBE e Ciy4yaeB IMPaBOBbIE HOPMBI PEATU3YIOTCA B paMKax
MPaBOBBIX OTHOIICHWHA, B KOTOPHIX YYACTHUKHA OSTHUX OTHOIICHWUH BBICTYIAIOT
HOCHUTEJISIMU KOHKPETHBIX CYOBEKTHBHBIX MPaB U IOPUANYECKUX O0SI3aHHOCTEH 110
OTHOILIEHUIO JPYT K JIPYTY.

Peanmzamusi mpaBOBBIX HOPM MPOHUCXOIUT B (opme ucnorvzosanus
(ocymiecTBiIeHUS1) CYOBEKTUBHBIX MPaB, COOMI00eHUs FOPUIANYECKUX 3alpeToB,
ucnoHeHus IOPUINIECKUX 0043aHHOCTEN U npumeHeHuss HOpM IpaBa Kak 0co0oi
(hopMBbI peasii3aliuy mnpaga.

I[Ipu  cobarwoenuu  cyOBEKTHI  BO3NEPKHUBAIOTCS  OT  COBEPIICHUS
MPOTUBOMPABHBIX  JEUCTBUU.  31€Ch  PEATU3YIOTCS  3alpeliamnme U
OXpaHUTEIbHBIE HOPMBL. JlJis cOOMIOACHMS 3ampeTOB HEOOXOAMMO BO3JCpIKAHHUE

OT 3alpelIeHHBIX ACHCTBHM, TO €CTh IACCUBHOE MoOBeAcHHE. MBI coOrogaeMm

185 Jpuy JI. C. O6mas teopus npasa. JI., 1976. C. 206.
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npaBo, KOTJa HE IMEepeXOJuM VIHIy Ha «KpPacHbI CBeT», KOrjJa OTAaeM
CBOCBPEMEHHO U TOJHOCTBIO [IOJT, KOTJAa YYUTHIBA€M IIpaBa M 3aKOHHBIC
uHTepechl Aapyrux rpaxnad. Cama ¢opmyna — ydeT 3aKOHHBIX HHTEPECOB —
TOBOPUT O TOM, YTO JACHCTBUTEIBHO CYHIECTBYIOT, HAJIWYECTBYIOT 3aKOHHBIE
couuaigbHble UHTEpechl. CoOM0aTh CBOM U YYXKHE 3aKOHHBIE MHTEPEChl — 3TO
3HAYUT, Kak pa3, obecrmeyuBaTh OalaHC, MEpPy MEXKIY CBOMMH IpaBaMU U
cBOOOJAaMHM U TpaBaMu U CBOOOJAMH JpPYyroro 4eioBeka, coobOmiectBa. Mo
3aKOHHBIM MHTEPEC, BHITEKAIONIUI U3 MOETO MpaBa Ha TBOPUECKYIO EATEIHHOCTD,
3aKJII0YAETCsl B CO3/JaHUM HAJJISKAIIUX YCIOBUN JJIS HAYYHBIX 3aHATUA U TOMY
110JI00HOTO BpeMsIpenpoBokAeHUs. OH HE TOJKEH HapylaThCsl IPaBOM JPYroro
CyOBeKTa Ha OTABIX IIOJ] OTJYIIMTEIbHBIH TPOXOT MAarHUTO(POHHOW MY3BIKH,
Memiaromed MouM 3aHsATHAM. CoOutojieHue npaBa 000OMMH CyOBEKTaMHU U €CTh
onqHa u3 ¢GopM CcoUManbHOW peanm3anuud >Toro mpasa. CoOnrogeHue mpasa
CTAHOBUTCSI TOIYTHON (POpMON OOBIYHOW KU3ZHEAEATEIbHOCTH JIIOJEH B paMKax
YCTaHOBJICHHBIX MPaB U 00s13aHHOCTEM.

Bce oxpaHuWTEnbHBIE HOPMBI COZIEpXKAT 3ampeT, KOTOPBIA, XOTS U HE
dbopmynaupyeTcst psiMO, JIOTUYECKH BBITEKAET U3 CMBICJIA HOPMBI: €CJIH 32 KaKue-
TO JIEHCTBUS B CAaHKIIMU HOPMBI YCTAHOBJICHA IOPUINYECKass OTBETCTBEHHOCTh, TO
OYEBUIHO, YTO TaKHe MEHCTBHUS 3ampelleHbl 3akoHoaareneM. [logoOHoro pona
3afpeThl yCTaHOBJIEHB HopMaMu OcOOEHHOM YacTH YTOJOBHOIO KOJEKca M
HopMamu Kozekca 06 amMUHUCTPATUBHBIX MPABOHAPYIICHUSX.

OcobeHHocTy MaHHOW (OPMBI peau3aliy 3aKII0Yal0TCs B CICAYIONIEM: a)
’TO B OCHOBHOM IlaccuBHas (opma MoBeAcHUs; 0) 3To Hamboyiee oOImas u
yHHBepcaibHas (popma peanm3aiuu mpaBa, OXBaThIBAIOIIAs BCEX 0€3 UCKIIOUYCHUS
WHIUBUYAIbHBIX M KOJUIGKTHBHBIX CYOBEKTOB; B) OHA KacaeTrcs MPaBOBBIX
3allpPEeTOB; T') OCYIIECTBIIACTCS BHE KOHKPETHBIX MPABOOTHOIICHUH; 1) TIPOUCXOIUT
B OOJIBIIIMHCTBE CITy4aeB €CTECTBEHHO, HE3aMETHO, HUKAaK HE (PUKCUPYETCS.

[Ipu  ucnonmenuu  CcyObEKTHI  BBIMIOJHSAIOT  BO3JIOXKEHHbIE HA  HUX
00513aHHOCTH, (DYHKIIMU, TIOJTHOMOYHSI, pean3ys TeM CaMbIM COOTBETCTBYIOIIHNE

IIPpaBOBBIC HOPMBI. HcnonHenue ImpaBa IIPCANIOJaractT aKTHBHOC BbIIIOJIHCHUC
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oOs3aHHOCTEM. DTH o00s3aHHOCTH, OTMedaeT A.b. BeHrepoB, BO3HMKAIOT W3
TpeOOBaHMI 3aKkoHa WM YyCIOBUM JoroBopa. I[loaToMy wux peanuzanus
OTIpe/IeTNIsIeTCs KaK UCToJIHEeHue mpasa. OOpaleHus, kaJo0bl B COOTBETCTBYIOIIHNE
rocyJapCTBEHHbIE OPraHbl IPUBOJIAT B JIEHCTBUE ITOT MEXAHU3M JIJISl TOTO, YTOObI
3aCTaBUTh TPAKIAHWHA WCTIOJHUTH €r0 00sI3aHHOCTH (BEPHYTH JOJT, BBHITIOJHUTH
paboTy, BO3MECTUTH yIIepO U Tak jaajee).

Hcnonnenune mpaBa kKak gopMa peann3alid UMEET CBOUM CYOBEKTOM He
TOJIBKO TPaKJAHWHA, HO U KOJUIEKTUBHOE OOpa30BaHHE, a TaKXKe JOJKHOCTHOE
muio. B cloXkHOW B3aMM03aBUCUMOCTH M B3aUMOJICHCTBUU Tpa¥AaH MEXKIY
co0Ol, TpaxJaH U TOCYIapCTBEHHBIX OpPraHOB M MPOUCXOAUT (PEHOMEH
WCITOJTHCHHMSI TIPaBa.

D10 peanuzanus 0O0S3bIBAIOIINX HOPM, MPEAYCMATPUBAIOIIMX MO3UTUBHBIC
00SI3aHHOCTH, JJIsi 4Yero TpeOyeTcsi akTUBHOE IIOBEACHHUE: YIUIATUTh HAaJIOT,
MMOCTaBUTh TOBAp TOKYIIATEJ0, BBIMOJHUTH PabOTy MO TPYAOBOMY IIOTOBOPY H
ToMy nojiooHoe. Hanmpumep, B cootBercTBuU ¢ 4. 2 cT. 385 'K P® «xpegutop,
YCTYNUBIIMK TpeOOBaHUE APYroMy JIHMIy, OOs3aH TepenaTtb €My JTOKYMEHTHI,
yJIOCTOBEPSIOIIUE MTPaBO TPeOOBaHUS, U COOOIIUTh CBEJICHUS, UMEIOINE 3HAUCHUE
IUTSL OCYILIECTBIICHUS TPEOOBAHUS.

Cneundukoit 1aHHOM (HOPMBI SBISETCS TO, YTO OHA: &) PACIPOCTPAHIETCS B
OCHOBHOM Ha OOSI3bIBAIOIME€ HOPMBI; 0) TMpeanoyiaracT AakTUBHbBIE JIEUCTBUS
CyOBEKTOB, B) OTJIMYACTCS M3BECTHOW WMMIIEPATUBHOCTBIO, BJIACTHOCTHIO,
MOCKOJIBKY 32 HEUCIOJIHEHHE IOPUANYECKUX TMPEIMUCAHUNA MOTYT TOCIIEI0BATh
CaHKIIMH; T) B OOJBIIMHCTBE CIIy4aeB MPABOUCIIOJHUTEIbHBIC NEHCTBUS TaK WM
nHaye PUKCUPYIOTCS, OPOPMIISIOTCS.

Hcnonvzosanue - 310 Takas popma peanuzaiuu mnpasa, Korjua cCyobeKThl 10
CBOEMY YCMOTPCHHMIO M JKEJIAHWIO WCIOJB3YIOT IMPEIOCTABICHHBIC WM IpaBa
BO3MOXHOCTH, YJIOBJICTBOPSIIOT 3aKOHHBIE HMHTEPECHI, OCYIIECTBIISIIOT CBOIO
MPaBOJICECIIOCOOHOCTh.  XapaKTepHbIH  TPU3HAK  JaHHOWM  GOopMbl -
T00pOBOJILHOCTh. HUKTO HE MOXKET 3aCTaBUTh T'pakKJIaHWHA KMCIOJIb30BaTh CBOE

mpaBo. B Takoii ¢dopme peanusyroTcs yNpaBOMOYHMBAIOIIAE HOPMBI, B
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JUCIIO3UIIUAX KOTOPBIX MPEAYCMOTPEHBI CYObEKTUBHBIE MpaBa. Tak, B 4. 1 cT. 209
['K P® 3anucano: «CoOCTBEHHUKY MpUHAJIEKAT MpaBa BiIaJCHUs, OJIb30BAHUS U
pacnopsKEeHUs CBOMM MMyIecTBOM». CyOBEKTHBHOE MPABO MPEIONIAraeT, Kak
aKTUBHOE, TaKk M TaccuBHOe mnoBeneHue. CyOBeKT BeleT ceOsl MacCHBHO, €CIH
OTKa3bIBAa€TCA OT MCMOJb30BaHMs CcBOEro mnpasa. CyObEKTUBHOE MPAaBO MOXKET
OBITh  OCYIIECTBJICHO  IMyTeM  COOCTBEHHBIX  (DAKTHYECKUX  JICUCTBHM
yIPaBOMOYEHHOTO (COOCTBEHHMK BEIY UCIOJIB3YET €€ MO MPSIMOMY Ha3HAYEHUIO),
MOCPEJICTBOM COBEPIICHUS IOPUINYECKUX JEHCTBUU (Iepefadya BeUd B 3aJor,
JapeHue, mpojaxa U Tak jJaliee), yepe3 npeabsiBlIeHue TpeOoBaHUs K 00sS3aHHOMY
iy (TpeOoBaHUE K JOJDKHUKY BEPHYTh JOJAr) U B (hopMe MPUTA3AHUSA, TO €CTh
oOpallieHusi B KOMIIETEHTHBIN rOCYJapCTBEHHBIM OpraH 3a 3allUTOl HapyUIEHHOTO
npasa (€ciu JOJKHUK OTKA3bIBACTCSI BEPHYTh JIOJIT, KPEIUTOP 00paIiaeTcs B Cy[I C
pocb0O0H O B3BICKAHUU J0JITa B MPUHYAUTEIIBHOM MOPSIZIKE).

Hampumep, cyObekT cTaBUT 1mepes; cOOOM COLUMAJIbHYIO LElb —
IIPUBAaTU3UPOBATh KBAPTUPY W JUISl TOTO HAYMHAET IIOMCK IPABOBBIX CPEICTB
(HOpMaTUBHO-TIPABOBBIX ~ AKTOB, JOKYMEHTOB, OPraHOB, OCYLIECTBIISIOIINX
IPAaBOBYIO MpPOLENYpPY M TOMY MOJOOHOE), KOTOpble Obl IO3BOJIMIN €MY
OCYILECTBUTh CBOE€ COLMAIbHOE HaMmepeHue. OH MHIIET COOTBETCTBYIOIIEE
3asiBJI€HHE, oOpamlaercda ¢ HUM B COOTBETCTBYIOIIMI OpraH, YYacTBYET B
ONPENENICHHBIX IPOLIEAYpPaX — OH HCIOJB3YEeT CBOE IIPABO, OCYIIECTBIIET TEM
CaMbIM €r0 BOIUIOLIEHUE B )KU3Hb.

3adactyto CyOBEKT U HE OT/aeT cebe OTUeT, UTO ITO Hekas ocobas hopma -
WCIOJIb30BaHuEe IMpaBa. [IpocToO OH aKkTUBHO AEHUCTBYET HA IIPABOBOM OCHOBE,
noOuBaeTcsi CBOMX 1€Jeil — TOCTYNaeT B HWHCTUTYT, 3allMIIAET CBOIO
COOCTBEHHOCTb U T.[I.

Hcnonp3oBanue mpaBa, no MHeHUMIO A.b. BeHrepoBa, AEHCTBHUTEIBHO
MpeanojaraeT akTUBHOE, CO3HATEIbHOE OTHOIIIEHHWE K CBOMM IpaBaM U cBoOOAam
— CYOBEKT HuMEeT BO3MOXHOCTh OCYIIECTBUTH BBIOOp pa3HBIX BapUAHTOB

ITIOBCICHUA. On CTaHOBHUTCA CBO60,Z[HBIM, HE3aBUCHUMbBIM rpaXX1aHuHOM,
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HACTOSLIUM 4JIEHOM OOLIECTBA - ¥ 3TO TO, UTO U TPeOyeTCsl Ha COBPEMEHHOM 3Talle
OOLIECTBEHHOT'O PA3BUTHSI.

Ho ¢ stuM BBIOOpPOM, C MHTEHCHUBHOCTBIO HCIIOJIb30BAaHHS CBOHUX IIpaB
OPraHMYHO CBf3aH W TaKOW IOPUAMYECKUN (EHOMEH, Kak 3J0yHoTpedieHue
paBoM. YoTpeOieHue (MCIoJIb30BaHUE) IIpaBa «BO 3JI0», B OTPAHUYEHUE MPaB U
cBOOOA Jpyrux TOSABISETCS TaM M TOTAa, TJI€ M KOrJa HapyllaeTcss Mepa
Pa3yMHOI0 COLIMATILHOTO MOBEJECHMSI, HapylIaeTcs 0alaHC CBOMX U UYXKHUX IIPAB.

3noynoTrpebiieHue MPaBOM MOXKET NpUOOpeTaTh M TaKHe H3BPAlllEHHBIC
(GOpMBI COLMANBHOIO MOBENEHUS, KOIJa OHO CTAaHOBUTCSA JakKe€ YTOJIOBHBIM
npecrymienueM. Hanpumep, cratesa 29 Konctutyuuu PO ycranasnuBaer cBoOoay
MaccoBOM MH(POPMAILIMH, TO €CThb BO3MOXHOCTh CPEJICTB MacCOBON HH(pOpMaluu
0e3 1eH3yphl, 0€3 BMEIIATEIbCTBA TOCYAApCTBA PACIPOCTPAaHITh HH(OPMALINIO
U HeollpeeneHHoro kpyra jun. Ho ecnu Obl cpeacTBo MaccoBoi MH(pOpManuu
(razera, TeNEpagMOKOMIAHUS) CTAJO NPU OSTOM pPa3zKUraTb HALUOHAIBHYIO
HEHAaBUCTh, NMPU3bIBaTh K Pa3pyLICHUIO LEIOCTHOCTU TOCYIapCTBa, 3aHAJIOCH Obl
BOCXBaJeHHEM (IIporaraHiol) BOWHBI, TO €€ PYKOBOJUTENW B CHUIy CTaThbu 4
3akoHa P® «O cpeactBax MaccoBOM HMH(pOpPMAIMM»  COBEPUIMJIA  ObI
MPECTYIJIEHUE,  MMEHYeMO€  3J0ylnoTpeOjJeHueM  cBOOOJOM  MaccoBOM
uH(popMauu, 1 MOJJIeKaau Obl TPUBICUYECHHUIO K YTOJIOBHOW OTBETCTBEHHOCTH.

MoskeT BO3HUKHYTh U CUTYyallMsl, KOT/1a IPaBO Ha MPEIBbIOOPHYIO aruTaluio
TaK)K€ IpeBpallaeTcs B 3JI0ynoTpedieHne >TUM IpaBoM. Hampumep, ecin
KAHIWJAT B JEMYyTaTbl HAUMHAET «IIOHOCUTHY» CBOMX MOJIUTHYECKUX OINIIOHEHTOB,
pacupocTpaHsiss O HHMX CBEIECHHS, HE COOTBETCTBYIOUIUE JCHCTBUTEIBHOCTH U
Mopoyaliue HMX 4YecTh, JOCTOMHCTBO M JeNOByI0 penyranuio. IIpaBo Bectn
MPEIBBIOOPHYIO aruTaIlio OH UMEJI, OH €r0 MCIOJIb30Bajl, HO MPU ATOM MPEBBICUI
Mepy HOJEMUKH, «3a0bUl» O IpaBax APYruxX KaHAWJATOB, HAPYIIMJ OaslaHC.

310ynoTpedyieHue MpaBoM — 3TO KaK pa3 TOT Ciydail, KOIrja HapyllaeTcs
UMEHHO CyOBEKTHBHOE MpPaBO — Mepa BO3MOXKHOTO TIOBEJEHUS, HApYyIIAIOTCS
IpaHUlIbl, YyCTaHaBIMBaeMble dToW  Mepou. IIpaBoMouue  nelcCTBOBATH

COOTBETCTBYIOIIMM 00pa3oM y CyOBEKTa HMMEETCS, HO OH JTO MPaBOMOYHUE
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UCIIOJIb3yeT OE3rpaHUYyHO, BKIIIOYAET B HEro TaKUe€ COAepKaTeIbHbIE MOMEHTHI,
KOTOpbIE HApyIIAIOT MEpPYy BO3MOXKHOTO TIOBEJEHUSA JPYroro y4acTHHKA
OOIIECTBEHHbIX OTHOHIEHWH. OH TeM caMbIM TEPEBOJAUT HAIMPaBICHHOCTh
COBMECTHBIX  JIEHCTBUI  YYaCTHUKOB  OOIIECTBEHHBIX  OTHOIICHUW B
IPOTHUBOIIOJIOXKHYIO CTOPOHY. A 3TO yX€ HE CTa0WIM3UPYET COLUAIBHYIO
CUCTEMY, a, HAIIPOTUB, Pa3pyIlIaeT €€ PaBHOBECHE.

B.K. babaeB npennaraer cBoil B3riisi Ha GOpMbI peanu3alid HOPM IpaBa
rocynapctBoMm. Mcxomaor (opmoii peanu3anuyd IpaBa TOCYAApCTBOM SIBIISCTCS
3aKOHOJaTeIbCTBOBaHUE. [IpuHSATHE MPaBOBBIX 3aKOHOB, (QOPMYJIMPOBAHUE B
3aKOHax IMPaBOBBIX MPEANUCAHUNA - caMO€ TPYAHOE U camoe OJIarOpoJHOE eI
3aKkoHoAaTeneil. TeM camMbiM OHM peaTu3yloT COJepXKaluecs B OOIIECTBEHHBIX
OTHOILIEHUSAX OOBEKTHUBHBIE MO OOCTOATEIBCTBAM M E€CTECTBEHHBIE 110 YCIIOBUSAM
MeCTa U BpEMEHU TPeOOBaHUs, BEITEKAIOIINE U3 CAMOW MPUPOJIbI BEIICH.

[IpuHsATHE TNOA3aKOHHBIX AKTOB - YK€ BTOPUYHBIA IMporecc. 3Aech B
OCHOBHOM B (hopMe KOHKPETH3alMU peain3yercsi IpaBo, BHIPAXKEHHOE B 3aKOHAX.
XOTsl, KOHEYHO K€, JKU3Hb MO-TPEKHEMY JaeT HaM NpPHUMEpPbl TOrO, Kak B
IOJI3AKOHHBIX aKTaxX (OpPMYJIUPYIOTCS MEPBUYHBIE HOPMBI IIpaBa, HE HMMEIOIIUE
CBOE OCHOBBI B 3aKOHax. B mpuHIMIE U B HOPMAJIBHBIX YCIOBHUSAX, OTMEYAET
B.K. babaeB, Takast npakTUKa MOJJIEKHUT OCYXKIAEHUIO, TOCKOJIbKY OTBICKATh MPaBO
U chopMynHpoBaTh €ro HaJIekKallMM OO0pa3oM MpPEACTABISAETCS BO3MOXKHBIM
TOJBKO B XOJIE COBEPIICHHOW MapJaMEHTCKOW JEATEIIbHOCTA B paMKax
ONTHUMAJIbHO OPraHU30BaHHOI'O 3aKOHOIATEIBHOTO MPOLECCa.

[To mpuunHe nMpoOEeTbHOCTU 3aKOHOB U OTCYTCTBHSI HOPM B TOJ3aKOHHBIX
aKTax KOHKpeTH3aluel MpaBa 3aHUMAIOTCS TaK)Ke BBICIINE CyeOHbIE MHCTAHIIUY,
a B CTpaHax aHIJIOCAKCOHCKOW CHCTeMbl MpaBa - Cyabl BooOme. MoxHO
M0-pa3HOMY OIIEHMBATh TaKyl (opMy peanu3aluy MpaBa cyJaMd, HO (axT
octaercs (akToM: B ONPEAECNCHHBIX CHUTyalUsAX CYIbU «4YepHajim» IMpaBo
HEIMOCPEICTBEHHO B JKM3HM M JaX€ KOHKYPUPOBAaJM B 3TOM OTHOLIEHUHU C
3akoHogareneM. I[lo oOmemy mnpaBuily, OCHOBHOW (OpMOW peanu3aluu IpaBa

CyAbs MU U  APYITHMH  JOJDKHOCTHBIMH  JIMODAMH  TOCYJAapCTBa  CUHHTACTCA
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IPUMEHEHUE TIPABOBBIX HOPM, COACPKALIMXCS B 3aKOHaX M IOJ3aKOHHBIX
HOPMATHBHBIX aKTaX.

Ecnu cMoTpeTh Ha peanu3anuio IpaBa cO CTOPOHBI TpaKaaH, TO ObLIO Obl
HEBEPHO HE 3aMETUTh MX YYacTHsl BO BCEX OTMEYEHHBIX (QopMax U UX
CaMOCTOATENILHOTO B pAJE ClIy4aeB (Ha CBOEM YPOBHE) OCYILIECTBIEHUS IpaBa B
BHJIE 3aKOHOJATEIbCTBOBAHUS, KOHKPETU3allMU U IIPUMEHEHU IIpaBa. B kadecTse
OpuMepa 37€Ch MOXXHO IIPUBECTH HE TOJBKO pEHIEHHE KAaKOro-TO BOIpOCa
pedepeHaIyMOM, KOI/Ia HapOAHOE BOJCH3BSBICHHE (HAXOXKICHHE IIpaBa)
CKpEIUISETCS 3aKOHOM, HO U KOHKPETH3AlMI0 B paMKaX 3aKOHA YCIIOBUM JI0rOBOpa
MEXAy MpeANnpUHUMATeeM W HAeMHbBIM paOOTHUKOM, IIPABOIPUMEHSIOIIEE
BO30YX/I€HHE IPaKJaHUHOM ITPOU3BOICTBA MO JEITYy YACTHOTO OOBUHEHHS.

Cpoero poma (¢opMoll peanu3alMM IpaBa  SABJSETCS  TOJKOBAHHE
HOPMAaTUBHBIX aKTOB TOCYJapCTBOM M TpaxkaaHamu. K camomy mpaBy akTsl
TOJIKOBAHUS HUYEro He J00aBISIIOT, HO OHHU pPEAIM3yIOT CBOOONY CYOBEKTOB
COLIMAJIbHOTO OOIIEHHS Ha WHTEPIPETALMIO BBIPAKEHHOW MMM B HOPMAaTHBHBIX
aKTax BOJIN.

VY cTaHOBIIEHUE IOCYAAPCTBOM IPABOBBIX HOPM HE IPEICTABIISIET CaMOLEIH.
IIpuHATHE 3aKOHA €CTh JIMIb HA4Yajao BCEro JAena. ['maBHas ke 3agada COCTOUT B
COCPENOTOYEHUN BCEX YCWJIMU HA JEJOBOM, INPAKTHUYECKOM OCYILIECTBICHUU TEX
npeoOpa3oBaHuil, KOTOPBIE YK€ CTaIl 3aKOHOM, HO HE CTaJlU €lle pealbHOCTHIO.
Peub uper o peanmsannyM rocyaapCTBEHHOM BOJIM, BBIP@XKEHHOW B IIPaBOBOM
¢dopme. IMeHHO 0 peanu3aluu MpaBa B OOBEKTUBHOM CMBICIIE U MPUHATO Yalle
BCEr0 TOBOPUTb, XOTA TEM CaMbIM H HCKJIKOYACTCS aHaIU3 pealu3anuu
CyOBEKTHBHBIX MPaB W IOPUAMYECKUX OOA3aHHOCTEM YYaCTHUKOB KOHKPETHBIX
MIPAaBOBBIX OTHOIIEHHUN.

Peanuzanus npaBa B JaHHOM AacleKTe MPEACTaBISET COOOW AESITENIbHOCTD,
COTJIACHYIO C BBID@XXEHHOW B 3aKOHE BoJIe. Ee MOXHO paccMaTpuBaTh Kak
MPOLIECC M KaK KOHEUHBIN pe3yabTar. Kak KOHEUHbIN pe3yibTaT peanu3anus npasa

O3HAYaeT JOCTH)KEHHE IIOJHOTO COOTBETCTBUSI MEXAY TpeOOBaHUAMH HOPM
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COBEpUINTh WJIA BO3JEPKATbCS OT COBEPIICHUS OINPEIAECIEHHBIX IOCTYIKOB H
CyMMO# (haKTUYECKH MOCJICIOBABIINX JICUCTBUH.

Peanuzanueil mpaBa JOCTUTAaeTCs TOT Pe3yJIbTaT, K KOTOPOMY 3aKOHOJATEINb
CTPEMUTCS U KOTOPBIM, IO €r0 MHEHHIO, JOJDKEH MPUBECTU K KAKOW-TO IMOJE3HOU
LETIN.

Peanuzanusi mpaBa Kak MOPOLECC MOXKET OBbITh OXapaKTEepU30BaHA C
OOBEKTUBHOM U CyObEeKTUBHOM CTOpPOHbl. C OOBEKTHMBHON CTOPOHBI OHa
MPECTABIAECT CO0OIl COBEPIICHUE OMNPEICICHHBIMH CpPEICTBaAMHU, B H3BECTHOMU
MOCJEAOBATENbHOCTH, B  HEKOTOPBIE CPOKM HU B  HEKOTOPOM  MECTe
PEAYCMOTPEHHBIX HOPMaMU IpaBa MPAaBOMEPHBIX JEHCTBUM.

CyOBbeKkTHBHAsI CTOpOHA B peaiM3alluMd IpaBa XapaKTepU3yeT OTHOIICHUE
CyOBEKTa K peaju3yeMbIM IMPABOBBHIM TPeOOBAaHUSAM, €r0 YCTAHOBKHM U BOJIIO B
MOMEHT COBEPIIECHUS NPEANUCHIBAEMBIX JEUCTBUM.

CyOBbekT MoXeT ObITh 3aMHTEPECOBAHHBIM B peajM3allud IpaBa,
OCYIIECTBJISATh MPABOBbIC MPEANUCAHUS U3 CO3HAHUSA OOIECTBEHHOTO J0JIra WITU
U3 cTpaxa HeOnarompusaTHBIX nociencTBuil. Ho riaBHoe B 3TOM mpolecce -
CKpYITyJI€3HOE CJIeIOBaHUE 00pa3y NEWCTBUIA, YCIOBHUSIM MeECTa M BPEMEHHU UX
coBepiieHus. Peanuzanust He COCTOUTCS, €CIU XOTSI Obl OJTHO M3 00sI3aTENbHBIX
yCJIOBUHM OyIeT HapyLIEHO.

C.C. AnekceeB 0OTMEUAET, YTO IOPUIUICCKHNE MEXAaHU3MbI Peas3alluu IpaBa
MHOT0OOpa3Hbl, HX COJEpKaHUE OMpeACseTCI OCOOCHHOCTSAMH IPaBOBOM
CHUCTEMBI TOM WUJIM UHOW CTPaHbI.

B pomaHO-TepMaHCKOM NIPaBOBOM CHUCTEME IIPOLECC IMpaBOpeaIn3alvu
BKJIIOYAET B c€0s CIEAYIOIINE ITAIbI.

[lepBblii 3Tanm - BO3BEJECHUE €CTECTBEHHOI'O IpaBa B 3aKOH (MO3UTHUBHOE
paBo), NpHUJIaHUE €My HOPMaTUBHON (opMbl. Snpo ecTecTBEHHOro IpaBa
COCTAaBJISIIOT  MpaBa  YEJIOBEKAa, €ro  COIMaJbHO-TIPABOBBIC  IPUTSA3aHUSA,
BBITEKAIOIIME W3 TPUPOABI dYeloBeKa u oOmectBa. [ peanmusamum 3THUX
NPUTSA3aHUNA HEOOXOAUMO 3aKOHOJATEIbHOE, HOPMATHBHOE NIPU3HAHUE HX

rocyaapctBoM. Bo3BelneHne TmpaB 4YeloBeKa B 3aKOH O3HayaeT: a) HX
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KOHCTUTYLIMOHHOE  3aKperuieHue; ©0) UuX  3aKpelyieHue B TEKYILIEM
3aKOHOJIaTEIIbCTBE.

Ha BTOpOM 3Tare BKIIOYAIOTCS pa3InuyHble MEXAHU3MBbI peau3allii 3aKOHa,
C IOMOIIBIK KOTOPBIX NMPOUCXOAUT IIEPEBOJ NPEANUCAHUNA 3aKOHA B KOHKPETHOE
collepKaHUE CYOBEKTUBHBIX IPAaB U IOPUAUMYECKUX OOS3aHHOCTEH. MeXaHU3MBI
3T MHOT0OOpa3Hbl: KOHKPETU3allMsl 3aKOHA B MOA3aKOHHBIX HOPMATHUBHBIX aKTax
[IPaBUTENBCTBA, MUHUCTEPCTB, BEJOMCTB, OPIraHOB CaMOYIIPABIIEHUS, B JIOKAJIBHBIX
HOPMAaTUBHBIX aKTaX: pa3bACHEHHWE HOPM 3aKOHA B akKTax OQUIMAIBHOTO
TOJIKOBAHUS; IPOLECCYyaIbHBIE HOPMBI, PETYIHMPYIOIIUE MPOLEAYpPbl NPUHATUA,
NPUMEHEHUS U TNPUHYJUTEIBHOTO MCIIOJHEHUS 3aKOHA; MHOI00Opa3HbIE aKThl
npuMeHeHuss HopM mnpaBa. Crofa ke BXOOUT JEATEIbHOCTh TOCYIapCTBEHHBIX
OpraHoOB IO MTOATOTOBKE Y IPUHATHUIO IIPABOBBIX aKTOB.

TpeTtuii, 3aKIIOUUTENBbHBIA, O3Tal NPEACTaBiseT CO00H COOCTBEHHO
peanuzauuio npasa. MIMEHHO 371ech NIpaBa U3 BO3MOXHOCTH MPEBPALIAIOTCS B
JIEUCTBUTENBHOCTD, U 3TO MpEBpallleHuEe MPOUCXOAUT O BOJIE 00safaTens npasa,
TO €CTh OT CyObEKTa IpaBa 3aBUCHUT, OyAET JIM MPaBO PEAIM30BAHO, KOrJa U B
KAaKUX Mpeaenax.

B aHrmocakCOHCKOM NpaBOBOM CHUCTEME IMPOLECC MPABOPEATU3ALUU HAET
nHaye. Bo3BegeHue npaBoBbIX NPUTI3aHUN, TO €CTh €CTECTBEHHOIO MpaBa, B paHT
00s13aTeIbHOM HOPMBI ocyiecTBisieTcs: cyaoM. Cyl, paccMaTpuBas KOHKPETHOE
IOpUMYECKOE JIeNI0, THIATENIbHO aHaIM3upyeT (PaKTUUECKUue OOCTOSTENbCTBA
BO3HMKUIIETO CIOpAa, NPUTSA3aHHUS CTOPOH M, ONpENEiss UX B3aWMHbIE IIpaBa U
00513aHHOCTH, pa3periaer KOHQIUKT. B kauecTBe HOPMATUBHOTO OCHOBaHUS NPHU
pa3penieHu JieJa BBICTYNAeT MPELUEJEeHT — pPaHee BBIHECEHHOE CyIeOHOe
pELIeHUE M0 aHAJIOTUYHOMY JEITy.

MexaHusM peanu3aludyd PaBOBOTO MPUTA3aHUS B aHIJIOCAKCOHCKOM
MPaBoOBOIl cucTemMe 0o0Jiee MPOCT, HEXKENH B POMAHO-TEPMAHCKON, MOCKOJIbKY HE
TpeOyeT mNpeaBapUTEIbHOTO 3aKOHOJATENbHOTO 3akperieHus. OMacHOCTh ke

cyaeuckoro nmnpousBojia, 1o MHenuto C.C. AunekceeBa, HeE Cleayer
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MpCyBCINYHNBATD, noo BC€raa €CThb BO3MOXHOCTH 00>KaJIOBaHUS cyne6H0r0

PCHIICHUA B BI)IIHCCTO}IHIHﬁ Cyn.

2. IlpuMeHeHune MpaBa Kak ocodas (popMa peajm3amum npaBa

Jnst coBepIieHus: TpakJlaHaMU M OpraHU3alMUsIMU OOJIBIIIMHCTBA JEHCTBUI
He TpeOyeTcsl KaKkux-JIMOO CIEIHATbHBIX Pa3peIIeHH KOMIIETCHTHBIX OPraHOB.
B TO ke BpeMs B HEKOTOPBIX CIy4yasx B LEJSAX MOJHOTO U OecHpensTCTBEHHOTO
OCYILECTBICHUS TPAKJAaHUHOM CBOETO MpaBa HEOOXOIUMO COJIEUCTBUE (TIOMOIIID)
YIOMSIHYTBIX OPTaHOB WJIA JAOJKHOCTHBIX JHI] (K IPUMEPY, TPaKIaHUH HE MOXKET
HA3HAUUTh caM ceOe MEHCUI0, MPEAOCTaBUTh KUJIbE, BBIATh 3apIuiaTy, BPYYUTh
MacrnopT, 3a4UCIUTh ce0s B BY3, OCBOOOAUTH OT JOJDKHOCTH WM, CKa)XeM,
oQOopMUTH 3aBelllaHUE, JOBEPEHHOCTh U T.1I.). Tpelyercs «BMeEIaTelIbCTBOY
HaJJISKAIIUX BJIACTHBIX CIYXO, CTPYKTYp, HAJEICHHBIX COOTBETCTBYIOIIMMU
MTOJTHOMOYHUSIMH.

B nannom cnyudae mpaBo peanmsyercs B ocobOoit gopme — B dopme
MIPUMEHEHUS TIpaBa.

IIpumenenue npasa - 3T0 BIACTHAS IESITEIbHOCTh KOMIIETEHTHBIX OPraHOB U
JIOJDKHOCTHBIX JIMI[ IO Pa3pelieHUI0 KOHKPETHOTO IOPUJIUYECKOTO Jela, B
pe3yabTaTe 4ero BBIHOCUTCS IOPUIWYECKUHN (MPaBOMIPUMEHUTENbHBIN) aKT, 3TO
BaKHeHIas (hopma peaan3aiuu MpaBoOBbIX HOPM.

[Iyrem mnipumMeHEeHMsT m@paBa TOCYJIApCTBO B CBOEM  JEATEIBHOCTH
OCYIIECTBIISIET IBE€ OCHOBHBIX (DYHKITHU:

1) opranu3anuio BBINOJHEHUS MPEANUCAHUN MPABOBBIX HOPM, IMO3UTUBHOE
peryJMpoBaHKe NOCPEICTBOM UHANBUIYATbHBIX aKTOB;

2) oxpaHy U 3alIUTy NpaBa OT HAPYLICHHUS.

Ha »ToM ocHOBaHMM B JuTepaType BBIACISIOT JBE (OPMBbI MPUMEHEHUS
MpaBa: ONEePaTUBHO-UCTIOJIHUTEIHHYIO U TTPAaBOOXPAHUTENIHHYIO.

OnepaTUBHO-UCTIONHUTENbHAS (OpMa MPUMEHEHMs TpaBa — JTO BIacTHas

orncparuBHasd  ACATCIBHOCTb TOCYAAPCTBCHHBIX OpraHoB II0 pcaam3alnun
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IPEANUCAHUA HOPM ITyTEM CO3/1aHUsl, U3MEHEHMS WM NPEKPAILEHNs KOHKPETHBIX
IPaBOOTHOILICHUI HA OCHOBE HOPM IIpaBa.

IIpaBooxpaHuTenbHAsA NESATENBHOCTE — 3TO JAESTEIBHOCTH KOMIIETEHTHBIX
OpPraHoOB II0 OXpaHEe HOPM IpaBa OT Kakux Obl TO HU ObUIO HapyuieHui. Llensb
MPaBOOXpaHbl — KOHTPOJb 3a COOTBETCTBHEM JEITEIBHOCTH CYOBEKTOB IpaBa
IOPUIMYECKUM TIPEANUCaHUsIM, a B Cilydae OOHapyXeHHsS IMpaBOHAPYIICHUS —
OPUHATHE  COOTBETCTBYIOIIMX MEp I  BOCCTAHOBIICHUS  HapyLIEHHOTO
IIPaBOIIOPAIKA, IIPUMEHEHUE roCyJ1apCTBEHHOTO MPUHYKICHUS K
[IPaBOHAPYIIMUTEISAM, CO3JaHUE YCIOBUM, IPEAYIPEKIAIOMNX IPABOHAPYIICHUS.

[Ipumenenue npasa kak ocoOas (opma peaau3aluy OTIMYAETCS OT MHBIX
dbop™m peanuzanuu mnpaBa (COOMIOCHUSI, UCTIOTHEHUSI U HMCIOJIb30BaHUS) PSAIOM
XapaKTEPHBIX YEPT.

[IpuMeHeHne mnpaBa OCYLIECTBISETCA CHENUAIbHBIMH CyOBEKTaMH —
rOCYJapCTBEHHBIMU  OpPraHaMH, OpraHaMyd  MECTHOTO  CaMOYNPABJICHUS,
JOJDKHOCTHBIMU  JIMIIAMU  3THUX oOpraHoB. CyObeKTbl NpaBONPUMEHUTEIbHON
NEATEIIBHOCTH HAJACJIEHBbl TOCYAapCTBEHHO-BIACTHBIMM ITOJIHOMOYHUSMH, YTO
IIOATBEPKAAET BJIACTHBIM XapakTep NMPUMEHEHUs IpaBa. BBIXOJ 32 paMKU CBOMX
ITIOJJTHOMOYHM, PENIEHWE  HEMOABEIOMCTBEHHBIX  BONPOCOB B  MpOLECCE
MIPABONIPUMEHEHUS SIBJSIETCS NPEBBILIEHUEM CBOMX ITOJHOMOYMWA U  BIIEYET
HEJICUCTBUTEIBLHOCTD AKTOB.

[IpaBonpruMeHEHNE OCYLIECTBIIETCS B pPaMKaX KOHKPETHBIX ITPAaBOBBIX
OTHOLIEHUH, KOTOPBIE MOJIYYWIA HA3BAHHE MPABOIPUMEHUTEIbHBIE OTHOLICHUS.
OnHu HOCAT MyOJIMYHO-TIpaBOBON XxapakTep. OIUH U3 YYaCTHUKOB BCErJia SBIISETCS
BJIACTHBI CyOBEKT — TOCYJapCTBEHHBIN, MYHHUIMNAIbHBIA OpPraH Wiu
nomkHOCTHOE Juo. CyOBeKThl NpaBONPUMEHEHHUs JEHCTBYIOT HE B CBOMX
MHTEpecax, a B MHTEpecax rocyaapcrBa M ooOiecTBa. Bo3nelcTBys Ha JIpyroro
Y4aCTHUKA MPABONPUMEHUTEIBHBIX OTHOUIEHUI, TOCYJAPCTBO CTUMYJIMPYET €TI0 K
PaBOMEPHOMY MPOBEICHUIO IyTeM UCIOJIb30BaHUS METONOB YOEKICHUS U

MIPUHYKICHUS.
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[IpaBonpuMeHHUTENbHAS ~ JEATENBHOCTh  OCYIIECTBIISIETCS B 0COOOM
npoueccyaiabHol Qgopme. OTo oOecneurBaeT 3aKOHHOCTh U IPABOMNOPSIOK B
rocygapcTse M o0OIIecTBe, M, KpOME TOro, oOecledMBaeT 3allUTy HHTEPECOB
mnyHocTH. DopMa NPaBONMPUMEHEHHUs JOJDKHA OBITh YCTAaHOBJICHA 3aKOHOM.
HecoGmonenne  ¢opM  BiedeT  HENPAaBOMEPHOCTH  BCEro  Ipolecca
IPaBOMPUMEHEHUS.

[IlpumeHenne mpaBa — 3TO HE OJHOKPATHOE JACWCTBUE, a OIpEIeICHHBIN
OpOIECC, UMEIOUIMM Havyalo W OKOHYAHHME U  COCTOAIMH W3  psja
HOCJeIOBaTeIbHBIX CTAaAUi peanu3auudu mpaBa. Hamuume oOmmx cragwii
MO3BOJIIET CTPYKTYpPHUPOBATH MIPABONPUMEHUTENBHBIN MPOLIECC, IPUHATH 3aKOHHOE
U TIPaBUWJIbHOE PEILIEHUE MO AEITy, 00ECIIE€YUTh €ro UCIIOIHEHHE.

[IpumeHeHrne TmpaBa CONPOBOXKAAETCS MPUHATHEM WIM  HU3JaHUEM
WHANBUIYAIBHOTO IOPHIWYECKOTO aKTa — akTa MpuMeHeHus mpaBa. CyOBekT
NPUMEHEHHUs TpaBa MaTepuajn3yeT BIACTHBIC IIOJIHOMOYHUS Yepe3 CO3JaHue
IpaBOIIPUMEHUTENbHOrO akTa. [locneqHuii umMeeT onpeneneHHbIe OPUINYECKUE
MOCNIEACTBUSI W BICYET BO3HHUKHOBEHHE, W3MEHEHHE WM TMpEKpalleHne
IPABOOTHOIICHUH.

[IpaBonpuMeHeHNE MPEACTABISIET COOOM CIOXKHYI0O U MHOTOO0Opa3HYIo
dbopMy peanmzalii MpaBa U OCYIIECTBISETCS B COUYETAHHHM C WHBIMH (opMamu
peanuzauud. OTH (POpMBI B3aUMONPOHUKAIOT U B CBOEH COBOKYHMHOCTH
COCTaBJIAIOT COJIEpKAHNE OTHOLIIEHUN B paMKax rocy1apcTsa 1 o01ecTBa.

[Ton npumeHeHueM mpaBa CcIeAyeT TOHUMaTh OCYIIECTBISIEMYIO B
CHELMAIbHO YCTAaHOBJIEHHBIX 3aKOHOM (opmMax TIoCyJIapCTBEHHO-BIACTHYIO,
OpPTraHU3YIOIIYI0 JEATETHHOCTh KOMIIETEHTHBIX OPTaHOB IO peaju3alid HOPM
npaBa B KOHKPETHOM CJIy4ae U BBIHECEHUH WHIUBUIYaJbHO-TIPABOBBIX AaKTOB
(aKTOB IPUMEHEHUS TIPaBa).

[IpaBompumenenne kak  ocobas  TrocyAapCTBEHHAash  JESTEIBHOCTD,
OCHOBBIBA€TCS Ha PsiJie MPUHLIUIIOB!

- 3aKOHHOCTb, KOTOpasi MpearojaraeT 4eTkoe 1 06e3ycioBHOE COOII0AeHNE

3dKOHa B IIPpOLCCCC IIPaBOIIPHUMCHCHUA,
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- 1eJecOo00pa3HOCTh MPABOMPUMEHEHHS] O3HA4aeT Y4eT KOHKPETHBIX
yCIIOBUN U (haKTOPOB, MPABOBOM CUTYAIMH JIJIsl pa3pelieHs] KOHKPETHOTO JIeNa;

- 00OCHOBAHHOCTH MPABONPHUMEHEHHUS O3HAYACT TIIATEILHOE H3YUYCHHE
OCHOBAaHMI JUIsl IPaBONPUMEHEHUSI, UCCIeOoBaHUE BceX (DaKTOB, 0OCTOSATEILCTB,
BBISIBIICHHE COPA3MEPHOCTH aKTa €r0 OCHOBE;

- COLMaJIbHAsl CHpPaBEUIMBOCTh MpPU MNPUMEHEHHUM IpaBa IMOJpPa3yMeBaeT
oOecrieueHne HMHTEPECOB BCEro OOIIECTBA M €ro OTACNIbHBIX JJIEMEHTOB, a HE
KaKUX-JIM0O COIUATBHBIX TPYII ¥ KOJUIEKTUBOB,

- TJACHOCTh MPaBONMPUMEHUTEIBHOW JESITENBHOCTH, OOHApOJOBaHUE
collepKaHUsI W PE3yJIbTaTOB IMPAaBONPUMEHEHUS i OOECIedYeHHs TpaBa Ha
MOJy4YEHHE JOCTOBEPHOU MHGOPMAIIUU O JIESITEIBHOCTH TOCYIapCTBA, OTKPBITOCTH

PELIEHNUIN U IEMCTBUN BJIACTHBIX OPTaHOB.

3. Craauu npouecca npaBonpuMeHeHus

[Tponecc npaBONPUMEHEHHS] COCTOUT M3 HECKOJIBKUX JIOTHYECKU CBA3aHHBIX
JpYT C IPYroM CTaaui, B paMKax KaJou U3 KOTOPBIX pa3penialoTcsi KOHKPETHbBIC
OpraHU3alMOHHBIE U UCCIIEN0BATEIbCKUE 3a/1a4H 110 peaau3aluy Ipasa.

B ropuanueckoi nurepatype HET €AMHCTBA MHEHMH O KOJWYECTBE CTAIMI
npaBornpuMeHeHus. Haubosiee yOenuTeNbHBIM MPEACTABISETCS MHEHHUE O Tpex
OCHOBHBIX CTaJIMAX TMpOIlecca MPUMEHEHHs TMpaBa: YCTAaHOBJICHHE (PaKTUUECKOMN
OCHOBBI JIE€JIa; YCTAHOBJICHUE OPUINYECKONM OCHOBBI JI€J1a; IPUHATUE PEIICHUS MO
neny.

1. Yemanosnenue gpaxmuueckoii ocnoswr dena. llpruMenenue mpasa cBSI3aHO
C KOHKPETHBIMU >KMU3HEHHBIMH OOCTOSITEILCTBAMH, OOpa3ylOIIMMH B CBOEH
COBOKYMHOCTU (HhaKTHYECKYI0 OCHOBY pa3pelraeMoro jena. B xome 3Tod craauu
YCTaHABJIMBAIOTCSL U UCCIEAYIOTCS TOJIBKO T€ (PaKkThl U OOCTOSATEIBCTBA, KOTOPHIC
MpeayCMOTPEHbl HOPMOM TIpaBa W SBJSIOTCA HOPUAMYECKA 3HAYUMBIMU.
VYcranoBinenne W aHanu3 (HAKTHUYECKUX OOCTOSITEIHCTB OCYIIECTBISIOTCS TPHU
MOMOIIM FOPUANYECKUX JOKa3aTeNbCTB, (HaKTOB, JOOBITHIX B YCTAaHOBJICHHBIX

3akoHOM ¢opMax U mopsake. BcecropoHHe, IOIHOE, OOBEKTHBHOE U
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CBOEBPEMEHHOE BBISICHEHHE OOCTOSITENIbCTB KaXKI0T0 Jieia UMEET MePBOCTENIEHHOE
3HAUYEHUE JJIs1 YCTAHOBJICHUSI UCTHUHBI 110 JEIY.

2. Ycmanosnenue iopuouweckoii ocHosbi Oena. Ha dTOM  cTamum
MIPABOIIPUMEHUTENBHOTO TMPOIIECCAa JAETCA IPaBOBas OLEHKA YCTaHOBJIEHHBIM
bakTHIeCKUM O0OCTOSATETLCTBAM JIeJIa, PENIaeTCsl BOMPOC O pPacHmpoCTpaHECHUH
KOHKPETHOI HOPMBI ITpaBa Ha KOHKpeTHoe nenio. CTaausi HauMHaeTcs ¢ moadopa
npaBoBoi HopMbl. Crnexys cymectByromed B Poccum cucreme 1mpasa,
MPABONIPUMEHUTENL BHAuUalie OMpeAeseT OTpacib IIpaBa, 3aT€M OTpaciIeBOU
WHCTUTYT, ¥, HAKOHEL], KOHKPETHYIO IOPUINYECKYIO HOPMY.

BriOpanHas HopMa JOKHA OBITH MOABEPTHYTa TINATEILHOMY aHAIU3y Ha
npeaMeT ee JICUCTBUSL BO BPEMEHHU, B MPOCTPAHCTBE U MO Kpyry jaull. [Ipu stom
HE0OXO0MMO PYKOBOJICTBOBATHCS OOITUM TOJIOKEHHUE - «3aKOH OOpPaTHOU CUJIBI HE
MMEET», COIVIACHO KOTOPOMY HEJb3sl MPUMEHSTh HOPMY IIpaBa, KOTopas XOTS U
JIEVUCTBYET HA HACTOSIIMA MOMEHT, HO HE JICMCTBOBAJIa B MOMEHT BO3HUKHOBEHUSA
MIPABOOTHOIIEHUSI.

[Ipn ycTaHOBIEHUM HOPUAMYECKOM OCHOBBHI jeia ObIBAIOT CIydau, KOTJAa
JAHHYI0 (DAKTUYECKYI0 CUTYallMI0 PEryJupyloT ABe U OoJiee JEHCTBYIOIINE
HOPMBI, 3a4aCTyI0 MPOTUBOPEUMBOrO XapakTepa. Bo3HHUKaeT KOJTU3US MPABOBBIX
HOPM, KOTOpas JOJKHA OBITh pa3pelieHa B COOTBETCTBUM C YCTAaHOBJICHHBIMHU
MpaBUJIaAMH.

3. Ilpunsmue pewenus no Oery. B Tmporecce NPUHATHS PEIICHUSI
OCYIIECTBJISIETCS. TPABOMPUMEHEHHE B COOCTBEHHOM CMBICIE CJIOBa, IIO
OTHOILICHHIO K 3TOM CTaJUU NPEAbIAYIINE CTAIUN SIBISIOTCS MOATOTOBUTEIBHBIMHU.
[Ipy nOpuHATAM pEIIeHUsT BIACTHBIM CYOBEKT peaqu3yeT CBOU BJIACTHBIC
MOJIHOMOYHMSI, CBOJAS BOEIMWHO (PAKTUYECKYI0O M IOPUIWYECKYIO OCHOBBI JIena,
ompeesisasi mpaBa KOHKPETHBIX CyOBEKTOB MPABOOTHOIICHUs. PelieHue mo aeny
COTPOBOXK/IACTCS MPUHITHEM WHIUBUIYATBLHOIO IOPUIUUECKOTO aKTa, CIY>KaIlero
OCHOBAHHUEM J1IJI1 BOSHUKHOBEHUS MPAaBOOTHOIIEHUS. [[paBuibHOE U ClIpaBeJIMBOE

PCUICHUC I10 JCTY oOecreunBaeT 3aKOHHOCTh U OOBEKTUBHOCTD rocyaapCTBC€HHO-
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BJIACTHOM JESITEIbHOCTH, OXPaHSIET UHTEPECHI TOCYAapCTBa U O0IIECTBA — C OJHON
CTOPOHBI, a C IPYTrOM — OXpaHseT U 3aIUUIIACT IpaBa IPaxKIaH.

Psan aBTOpOB cIpaBeUIMBO YKa3bIBalOT Ha CYIIECTBOBAHHME YETBEPTOM
CTaluu - UcCnoiHeHue peuienus no Oery. VHOrga NPUHATHE PELIEHUS 10
KOHKPETHOMY J€Jy aBTOMAaTHYECKH NPENAINoiaraeT €ro HCHOJHEHWE, HO Yalle
HCIIOJIHEHHE OCYILECTBIIAECTCS B CIEUATBHON TPABOBOM MPOLEAYPE U IPOUCXOJIUAT

B YCTaHOBHGHHLIﬁ 3dKOHOM CPOK ITIOCJIC ITPUHATHUA PCIICHUA.

4. AKTBHI IPUMEHEHHS PABa M UX KJIacCH(PUKAIMS

OdunmansHoit (GopMoil W HUTOrOM BBIPAKEHUS] MPABONPUMEHHUTEIILHON
JEATEIbHOCTU BBICTYINAIOT aKThl MPUMEHEHHUsI MpaBa, MOCPEACTBOM KOTOPBIX
3aKpEIUISIFOTCA ~ PEHIEHUsST  KOMIETEHTHBIX  OPraHoB IO  KOHKPETHOMY
IOPUIMYECKOMY JIeNTy. DTa Pa3HOBUJIHOCTH MPABOBBIX AaKTOB XapaKTEPHU3YETCs
ONPEICICHHBIMU CIEIU(PUISCKUMU YePTAMMU:

Bo-nepBbIX, akT NpUMEHEHHUS MpaBa - 3TO PEUICHUE MO KOHKPETHOMY €Ty
0(UIHATBHOTO KOMIIETEHTHOTO OpraHa, KOTOPOro TOCyJapcTBO YIOJIHOMOYMIIO Ha
peanu3aluio nmpapa B OMpPeAeNICHHbIX cpepax 0OECTBEHHBIX OTHOIIICHHUH.

Bo-BTOphIX, aKT MpUMEHEHHUs MpaBa COJAEPKHUT TOCYJIAPCTBEHHO-BIACTHOE
BEJICHUE, 00s3aTeabHOE sl COOJIIOJCHUST W HCIOJHEHUS BCEMH, KOMY OHO
aJpecoBaHO, U 00ECTICYMBAEMOE CHIION TOCY1apCTBa.

B-Tpethux, akT MpuMEHEHUs NIpaBa UMEET OMPEICICHHYI0, YCTaHOBJICHHYIO
3aKOHOM (OopMy; TPUHUMAETCS B OMPENEIECHHON MpOIeypHO-TIPOLIECCYaATbHON
dhopme.

B-deTBepThIX, aKT NpUMEHEHHUs] TpaBa HAIMpaBJIeH Ha HUHIAUBUIYAIbHOE
peryIupoBaHue 0OIIIECTBEHHBIX OTHOULICHUM. B HEM CTpOro
WHJUBUAYAIU3UPYIOTCS CYOBEKTHUBHBIC IIpaBa M HOPUIUYECKHE OOSI3aHHOCTU
KOHKPETHBIX JIMIl UCXOMAS U3 OINpeeICHHON XU3HEeHHOW cuTyaruu. OH BBI3BIBACT
ONpPENICIICHHbIE  IOPUIUYECKUE  TOCIEACTBUS, KOTOpble HWMEI B  BUIY

IIPaBONIPUMEHUTEND.
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C yuyeToM H3JI0KEHHOTO MOXHO C(OpMyIMpOBaTh IIOHATHE AaKTa
OPUMEHEHUsl TpaBa. Axkm npumeHenus npaéa - 3TO O(ULHATIBHOE pELIEHHE
KOMIIETEHTHOTO OpraHa IO KOHKPETHOMY IOPHUIMYECKOMY ey, COJEeprKallee
rOCy/lapCTBEHHO-BJIACTHOE BEJICHUE, BBIPAXKEHHOE B ONpEJEICHHON (opme u
HaIlpaBJICHHOE HAa MHIMBUYAIbHOE PETYJIMPOBAaHNE OOIECTBEHHBIX OTHOILICHH.

AKTBI IPUMEHEHUS MpaBa CIeAyeT OTAUYaTh OT IPYTUX MPABOBBIX aKTOB, B
YaCTHOCTH OT HOPMaTUBHO-IIPABOBBIX. JTO OTINYHUE COCTOUT B CIEIYIOLIEM.

1. HopmaTtuBHO-TIpaBOBOH aKT HOCHUT OOIIMI XapakTep, pPETyIHpyeT
OIpE/ENCHHBI BUJ OOIECTBEHHBIX OTHOLIEHUI, 0OpalieH KO MHOIMM JIUIaMm,
JNEUCTBYET O TEX IIOp, IIOKA €ro HE OTMEHAT. AKT NPUMEHEHHs IIpaBa HOCHUT
WHIUBUYAIbHBIN XapakTep, PEryJIupyeT KOHKPETHOE OOUIECTBEHHOE OTHOIIEHUE,
oOpallleH K KOHKPETHBIM JIULIaM, €ro JEeHCTBUE PACIIPOCTPAHIETCS HA KOHKPETHBIHI
CIy4ai.

2. HopMaTtuBHO-IpaBOBOM aKT yCTaHABJIMBAET, WU3MEHSET WJIH OTMEHSET
HOPMBI 11paBa, SBJSSACH OOIIe HOPMATUBHOM OCHOBOM MPAaBOBOTO PErYIMPOBAHUSI.
AKT NpUMEHEHHs MpaBa NPETBOPSET, peaau3yeT oOlue IpeAnuCcaHusi HOPMaTUB-
HOTO aKTa B JKU3Hb, BBICTYyNas HEOOXOAWMBIM CpPEICTBOM IE€peBOJA
o0meo0s3aTeNbHBIX ~ HOPMATUBHBIX MpeanucaHuii B cdepy KOHKPETHBIX
KU3HEHHBIX CUTYallUl U TPUMEHUTENBHO K KOHKPETHBIM JIFOJISIM.

[IpaBONpUMEHUTENBHBIE AKThl TNPUHAMAIOT IPAKTUYECKH BCE OPraHbl
rocyJapcTBa, B pas3luyHbIX cdepax oOOIEeCTBEHHONW JKW3HU, B CBSA3U C
YPEryJIUpOBaHUEM PA3INYHBIX )KU3HEHHBIX CUTYallUi U T.J., YTO U 00YCIOBIIMBAET
ux paszHooOpasue. [loaToMy knaccudukanusi NpaBONPUMEHUTENBHBIX aKTOB Ha
BU/JIbI MOKET IPOBOJUTHCS MO PA3JIMYHBIM OCHOBAHUSM.

1. Ilo cyObekTaM, OCYLIECTBJSIONIMM IPUMEHEHHE IIpaBa, aKTbl IOA-
pa3lensoTcsl Ha: a) aKThl TOCYJApCTBEHHBIX OpPraHOB U OOLIECTBEHHBIX
opraHuzauuii; 0) akTel IIaBel rocyaapctBa - Ilpesumenta P®; B) akThbl
(denepanbHBIX OPraHOB BJIACTH M YOPABIEHHUS; T') aKThl OpPraHoB BJIACTU U

ynpasienus: cyobekToB Poccuiickoit deaepannu; 1) akThl OPraHOB MPABOCYAUS;
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€) aKThl OPraHOB MPOKYpATYyphl; M) aKThl OPraHOB HAA30pa U KOHTPOJIS; 5K) AKThI
KOJIJIETHAJIbHBIE U €IMHOJINYHBIE; 3) AKThl MECTHOTO CAMOYTIPABJICHMSL.

2. Ilo mpeaMery mpaBOBOIO PEryJUMpPOBaHMs, T.€. IO OTPACISAIM IIPHU-
MEHSEMBIX HOPM pAa3MYyaloT: a) aKThl KOHCTUTYLHMOHHO-IIPABOBBIE; O) aKTbI
aIMUHUCTPATUBHO-TIPABOBHIE; B) AKThI YTOJIOBHO-IIPABOBBIE, I') AKTHI IPUMEHEHUS
MaTepUaIbHOTO U MPOIECCYATbHOTO IIPaBa.

3. Ilo ¢opme npaBONpPUMEHUTENBHON AESITEIBHOCTH MOXKHO BBIIEIUTD:
a) aKThl HCTIIOJHUTEIbHBIC, CBSI3aHHBIE C IPUMEHEHHEM JUCIO3UIIMN HOPMBI IPaBa,
UMEIOIIEN JO3BOJISIOLIEE COAEpXKaHUE, W IMpU3BaHHbIE Hanbosiee >PPEKTUBHO
pEryJupoBaTh MHOTOOOpa3HbI€ MPOSBICHUS MPABOMEPHOTO MOBEACHUS; O) aKThl
MIPaBOOXPAHUTENbHBIC, CBSI3AHHBIE C pealu3alueld MpPaBOBBIX CAHKUUK 3a
COBEPILEHHOE MTPaBOHAPYLIEHHUE, & TAKKE C IPUMEHEHUEM MEP MO UX MPEIyIpPEkK-
JEHUIO.

4. Tlo (yHKUMOHATLHOMY NpPHU3HAKY, T.€. MO HMX MECTY B MEXaHHU3ME
IIPAaBOBOTO PETYJMPOBAaHUSA, BBIACISAIOT JBa BHUJAA: a) AaKThI-pPErJIAMEHTATOPBI,
ONpEeNENIoIuUe CyObEKTOB KOHKPETHOIO OTHOUIEHMS; YKA3bIBAIOIIUE O0BEM HX
CYOBEKTUBHBIX TIpaB U IOPUIWYECKUX OOS3aHHOCTEH; IpeaycMaTpUBAIOIIUE
MOMEHTbI BOBHUKHOBEHHUSI KOHKPETHOTO MPABOOTHOILIEHUS, YCIOBUS €r0 Pa3BUTHS
U TMpeKpaiieHus; 0) mpaBooOECTIEYUTENbHBIE aKThl, KOTOPHIE TAK)KE BBITIOJIHSIOT
U3BECTHYIO pPOJIb B HMHAMBHUIYaJIbHOM PETJIAMEHTHPOBAHUU OOIIECTBEHHBIX
oTHoHIeHUH. DYHKIIMM aKTOB ATOTO BHUAA COCTOST, IJIaBHBIM 00pa3oM, B TOM,
YTOOBl Ha OCHOBE BJIACTHBIX MOJHOMOYMN KOMIIETEHTHBIX OpPraHOB OOECIEUUTh
peanu3anuio MpaBOOTHOLIEHUH U, CIEN0BATENbHO, JOCTHKEHHUE LIEJEH MPaBOBOrO
PEryJIupOBaHHUS.

5. Ilo ¢opme BHemIHEro BBIPAKEHMSI AaKThl MPUMEHEHMsI MpaBa IMOJ]-
pa3leNAI0TCS Ha aKThl-JOKYMEHTHI U aKThI-IEHCTBUS.

[IpaBonprMEHUTENbHBIA aKT-JOKYMEHT - 3TO Hajajiexanie 0o(OopMIIEHHOE
pElIeHNEe KOMIIETEHTHOIO OpraHa, COCTaBJIEHHOE B IMHUCBMEHHOM BHJE, CTpOras

OIIpCACIICHHOCTL B (bHKC&LII/II/I. IIo HaumMeHOBaHUIO MMpaBONIPUMCHHUTCIIbHBIC aKThbI-
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JOKYMEHTBI MOJPA3AEISAIOTCS Ha yKasbl, IOCTAHOBJICHHUS, MPHUKA3bl, IPOTOKOJIbI,
IPUTOBOPBI, PELLICHUS, IPEANUCAHUS U T.1I.

[IpaBONpUMEHUTENBHBIE  AKTBHI-IEUCTBHUS  JENSATCS HAa  CJIOBECHBIE U
KOHKJIIOZIeHTHbIE. CIIOBECHBbIE aKThl IPUMEHEHUs IpaBa-IeHUCTBUS - 3TO, K
OpUMEPY, YCTHBIE pACHOpPSDKEHHS]  PYKOBOJMTENS  OpraHa, OTJaBacMble
MOJYMHEHHBIM U T.II.

KOHKIIIOIeHTHBIE TIPaBONPUMEHUTENBHbBIE AKTHI-IEUCTBUS COBEPIIAOTCS
MOCPEJICTBOM COYETAHUS ONPEIEICHHBIX ECTOB, ABMKEHUW U TOMY MOJOOHBIX
JEHCTBUI, SBHO U HAIJISIIHO BBIPAXKAIOIIMX PELICHUE CYObEKTa IPUMEHEHMS ITpaBa
(KeCcTbl ~ PEryJupOBUIMKA, OCYLIECTBISAIOIIEIO  PEryJUpOBaHUE  JIBUYKEHUS
TpPaHCIOPTA U MEIIEXO0I0B).

6. Ilo cBOEMy HOPHUAMYECKOMY 3HAYEHHUIO aKThl IPUMEHEHUS IpaBa MOTYT
OBITh TOJIpa3/IEJICHbl HA OCHOBHBIE M BCHOMoraTteiabHble. OCHOBHBIE - TO aKTHI,
KOTOpBIE COJEPKAT 3aBEPILICHHOE PELICHUE 10 IOPUIUYECKOMY Jeiy (IIPUroBop,
penieHue cyaa). BecmomoraTenbHbBIMU CUUTAIOTCS TAKME aKThl, KOTOPBIE COAEpKaT
NpEeANKUCAHMs], TMOArOTAaBIMBAIONIME U3JJaHUE OCHOBHBIX aKTOB (Haa3opa H
KOHTPOJISL, IPOLEAYPHO-IIPOLIECCYaTIbHBIE).

7. B 3aBUCHMOCTH OT JEHCTBUS BO BPEMEHU MPABONPUMEHUTEIBHBIE AKThI
JeJSTCS Ha aKThl OJHOKPATHOTO AEHCTBUA (HajoKeHue wmTpada) U AIdiumecs

(peructpanms Opaka, Ha3HAUYCHUE TIEHCUU U JP.).

5. [IpoGenbl B mpaBe

3aKOHOJIATEILCTBO HE B  COCTOSHUM YY€CTh BCE MHOrooOpasue
OOIIECTBEHHBIX OTHOIIECHUH, KOTOpBIE TPEOYIOT IMPABOBOTO PETyIHpOBaHUsA. B
CBS3M C OTHUM, B TIPAKTUKE TIPABONPHUMEHEHHUS] MOXKET OKa3aTbCs, YTO
OTpEJICIICHHBIC  OOCTOATENLCTBA, HWMCIOIIME FOPHIMYSCKHN  XapakTtep, He
HaXoAATCs B cpepe mpaBoBOTO peryiaupoBanus. Hamuio npoGern B mpase.

[lon npobenom 6 npage MOHUMAIOT OTCYTCTBHE B JIEUCTBYIOIIEH cucTeMe
3aKOHOJIaTEILCTBA HOPMBI MPaBa, B COOTBETCTBUH C KOTOPOH JODKCH PEIIaThCs

BOIPOC, TPEOYIOMINI TPABOBOTO PETYIUPOBAHUS.
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PaznuuaroT MHMMBIE U pealibHbIE POOEIbI B ITpaBe.

[lon MmHuMbIMU npobenamu TIOHUMAETCS MpEeAHAMEPEHHOE MOJIYaHHE
3aKOHOJATENs, T.€. KOrJa OH CO3HATEJIbHO OCTAaBJISIET BOIPOC OTKPBITHIM,
npeayiarasg IepefaTb €ro pelieHUEe Ha YCMOTPEHUE NPaBONPUMEHHTENS, WU
3aKOHOJIaTeh CO3HATEIIbHO BBHIBOJWT JaHHBIC OOIECTBEHHBIC OTHOIICHUS 32
chepy MNPaBOBOTO PETYJUPOBaHWA. Takue IEHCTBUA 3aKOHOIATEIS HMEHYIOT
KBTU(QUITUPOBAHHBIM MOJTYAHUEM.

Hanuuue noonunneix npobenos B mpaBe HEKEIATEIbHO U CBUIETEIbCTBYET
00 ompenereHHBIX HEAOCTaTKaxX MpaBOBOM cuctembl. OJHAKO OHU OOBEKTHUBHO
BO3MOXKHBI, & B HEKOTOPBIX CIIy4asiX U HeU30eXHbI. [[poOenbl B mpaBe BOZHUKAIOT
[0 TpPEM NpPUYMHAM: a) B CHJy TOr0, YTO 3aKOHOJATeIh HE CMOI OXBAaTUTh
(bopMyIUpPOBKaMU HOPMATUBHOTO aKTa BCEX KU3HEHHBIX CUTYaIlMil, TPeOyIomuX
MIPABOBOT'0 PETYIUPOBAHUS; 0) B pe3yJbTaTe HEAOCTATKOB IOPUANIECKON TEXHUKU;
B) BCJICJICTBUE MTOCTOSTHHOTO PAa3BUTUSI M U3MEHEHHUS OOIIECTBEHHBIX OTHOIICHUH.

J171st TOrO YTOOBI YCTAaHOBUTH MTPOOEITHI HEOOXOANUMO BBISIBUTH:

- MOTPEOHOCTh TMPABOBOIO PETYJIUPOBAHUS JAHHBIX OOIIECTBEHHBIX
OTHOILICHUH,

- 00eCMeUeHHOCTh TMPABOBOM  perjaMEHTAllMd  COOTBETCTBYIOIIUMU
COLUATBHO-?)KOHOMUYECKUMH Y UHBIMU YCIIOBUSIMU;

- OTCYTCTBHE HOPMBI, PETYJIMPYIOLIEH JaHHYIO CUTYALUIO;

- OTCYTCTBME 3ampeTra B 3aKOHE Ha BOCIOJIHEHHE mpolderna
[IPaBOIIPUMEHUTETIEM;

- CXOJHYI0O HOpPMY CHadajJa B TOM € OTpPACIM IIpaBa U JIMIIb 3aTEM
00paTUTHCS K IPYTUM OTPACTISIM.

EnuHCTBEHHBIM CIOCOOOM ycTpaHeHHs TpoOEeJIoB B TMpaBe SBISETCS
MPUHATHAE COOTBETCTBYIOIIUM MOJJHOMOYHBIM OPraHOM HEIOCTAIOIIE HOPMBbI WIIH
rpymmsl HOpM paBa. OHAKO OBICTPOE YCTPAHEHHE TaKUM CITIOCOOOM MPOOEIOB HE
BCErJa BO3MOXHO, ITOCKOJIBKY CBSI3aHO C IPOLIECCOM HOpMOTBOpuecTBa. Ho
OpraHbl, MPUMEHAIOIIAE HOPMBI IIpaBa, HE MOTYT OTKa3aTbCs OT PEIICHUS

KOHKPCTHOIo JAcjia II0 IIPHUYMHC HCIIOJIHOTBI 3aKOHOAATCJIbCTBA. BI)IXOI[OM H3
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TaKOM CUTYaUHHW CIHYXKUT UHCHMUMYmM auaio2uu, TPEeAyCMaTpPUBAIOIMIMN 1B
OTIEPATUBHBIX Memooa npeoooieHus, BOCIIOIIHEHUS MPoOeoB - aHAJIOTHIO 3aKOHA
Y aHAJIOTHIO ITpaBa.

Ananocus 3akonHa TIPUMEHSETCS, KOTJAa OTCYTCTBYET HOpMa IpaBa,
pErylupyromas pacCMaTpUBaEMblii KOHKPETHBIM JKU3HEHHBIM Cllydaid, HO B
3aKOHOJATEIbCTBE HMMEETCS Apyras HOpPMa, PEryJupyrollas CXOAHbIE C HUM
oTHomeHus. Hampumep, VYrosoBHo-niporieccyanbubii  koaekc PCDOCP  He
npeaycMaTpuBail OTBOJ OOmeCcTBEHHOro oO0BuHUTENA. OIHAKO perieHue o0
OTBOJIE ATOTO YYAaCTHHUKA YTOJIOBHOTO MPOIECCAa NPUHUMAIIOCHh HA OCHOBE CTaThbU
Toro e Kozmekca, npeycmMaTpHuBarolel 0OTBOI IPOKYypopa.

Ananocusi npasa NpUMEHSETCA, KOT/Ia B 3aKOHOAATEIICTBE OTCYTCTBYET U
HOpMa IIpaBa, PEryJupylollas CXOIHBIM Ciy4yald, U JEeJ0 pelIaeTcsi Ha OCHOBE
oOLMX MPUHIMUIIOB NpaBa. Peub, mpexnae Bcero, WAET O TaKUX IMPHUHIMIAX MpaBa,
KaK CIIpaBeUIMBOCTb, TYMaHU3M, PAaBEHCTBO Mepen 3akoHOM M jap. [logoOHble
MIPUHLIHNIBI 3aKPEIUIAIOTCSA B KOHCTUTYIMY U IPYTHX 3aKOHAX.

AHanorus 3aKkoHa ¥ aHaJIOTHs MpaBa - UCKIIOUUTENIbHBIE CPEJICTBA B MPABE U
TpeOyIOT COOMIOJEHUsT psfa yCIOBUM, OoOecrneuuBarONMX HX MPaBUIBHOE
npumeHenue. [loaromy 17151 TOro, 4To0bI KCMOIB30BATh AHAJIOTHIO 3aKOHA U MPaBa,
HE00XO0IUMO:

- BO-TNIEPBBIX, YCTAHOBHUTb, YTO [JIAaHHAs JKU3HEHHAs CHUTYyalUs HMEET
IOPUINYECKUI XapaKTep U TpeOyeT MpaBOBOrO PELIECHUS;

- BO-BTOPBIX, YOEIUTHCS, YTO B 3aKOHOJATENILCTBE OTCYTCTBYET KOHKPETHAS
HOpMa TpaBa, MPU3BaHHAs PETYIUPOBATH MOJOOHbIE CITyJau;

- B-TPETbUX, OTHICKATh B 3aKOHOJATENbCTBE HOPMY, PETYJIHPYIOUIYIO
CXOJIHBI CIy4yail, © Ha €€ OCHOBE pEIIUTh €0 (aHAJIOTusl 3aKOHAa), a NpH
OTCYTCTBUU TaKOBOW OINEPEThCA Ha OOIIMI NMPUHLMUI MpaBa U Ha €ro OCHOBE
peUInTh €0 (aHAJIOTUs MPaBa);

- B-YETBEPTHIX, B PEUICHWU TO JEIy JaTh MOTHBHPOBAHHOE OOBSICHECHUE

IPpHUYYH IIPUMCHCHHUA K JAHHOMY CJIYy4Yar0 aHAJIOIMu 3aKOHa HWJIM aHaJIOTHM IIpaBa.
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Tem cambiM 0OecrneunBaeTCsi BO3ZMOXKHOCTh IPOBEPUTH IMPABWIBHOCTH PELICHMS
nena.

Takum 0Opazom, IpUMEHEHHUE TpaBa MO aHAJIOTHUHU - 3TO HE MPOU3BOJIBHOE
pazpemieHue pena. [IpuHATHE pelIeHHs OCYIIECTBISIETCS B COOTBETCTBUH C
rOCy/1apCTBEHHOM BOJICH, BBIPAXKEHHOW B IPABOBOM CHUCTEME B LEIOM WU B
OTACJIBHBIX HOpPMax IIpaBa, pPETYIUPYIOIIMX CXOAHbIe OTHomeHud. Ilyrem
aHaAJIOTUM MPABONPUMEHUTENBHON OpraH MpoOes B MpaBe HE YCTPaHSET, a JIMUIb
npeojoneBaeT. IIpoGen Moxker OBITh yCTpPaHEH TOJBKO KOMIIETEHTHBIM
HOPMOTBOPYECKUM OPT'aHOM.

WHCTUTYT aHAIOIMKM UMEET OIpaHUUYEHHOE IIPUMEHEHUE B rpaBe. B obmactu
YTOJIOBHOTO W aAMHUHHMCTPATUBHOIO MPAaBAa AaHAJIOTUS 3aKOHA U aHAJIOTUS IIpaBa He
JOIIyCKAIOTCS, IIOCKOJIbKY JEHCTBYET HEIPEJIOKHBIN IPUHIIUI «HET MPECTYIUICHUS
0e3 yka3aHusd Ha TO B 3aKOHE», YTO CIY’KUT TapaHTUEW 3alluThl JUYHOCTU. B
OPYTUX OTpACisAX IpaBa aHAJOTHs JIOIYCKAETCHA, a B TAKUX, KaK TPAXITAHCKOE U
IPaKJaHCKO-IIPOLIECCYAIBHOE TIPaBO, OHA IpsIMO 3akperuieHa. Hampumep, B cT.6
I'pasxxnanckoro xoxpekca PO mpenyCcMOTpEeHO NPUMEHEHUE AHAJIIOTHMM KaK 3aKOHa,
TaK M NpaBa. AHAJIOTHs 3aKOHA IPUMEHSETCS, €CIU JaHHbIE OTHOLIEHUS NPSIMO HE
YPETYJIUPOBAHbl 3aKOHOJIATEILCTBOM WJIM COTJIAIIEHUEM CTOPOH M OTCYTCTBYET

MIPUMEHSIEMBIN K HUM 00ObI4ail AeJI0BOro o0opoTa.

6. Opuanyeckue KOJIU3UN

Ilon ropuouueckumu  Koanu3usMu TOHHUMAIOTCA  PACXOXKICHUS WU
MPOTUBOPEUUST MEXKIY OTACIbHBIMU HOpMamu, HOPMAaTUBHO-IIPABOBBIMU aKTaAMH,
pPeryJUpYIOIIMMU OJJHU U T€ K€ OOIIECTBEHHbIC OTHOIICHUS, a TakKke
MIPOTUBOPEYHS, BO3HUKAIOIINE B MPOLECCE MPABONPUMEHEHUS U OCYILECTBICHHUS
KOMIIETEHTHBIMUA OpPTaHaMU U JOJKHOCTHBIMHU JIMIIAMHU CBOUX TTOJITHOMOYHH.

K cyOBEeKTUBHBIM npuyuHam KoOAIu3uli OTHOCSTCS: HU3KOE KauyeCTBO 3a-
KOHOB, TMpoOenbl B TIpaBe, HEMPOAYMAHHOCTh WU cllabas KOOPAMHAIUS

HOpMOTBOp‘ICCKOﬁ ACATCIIbHOCTHU, HCEYIOPAAOYCHHOCThL IIPAaBOBOI'0 Marcpuala,
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OTCYTCTBUE JOJKHOM TMPAaBOBOM KyJNbTYphl, MPaBOBON HUTMIU3M, COIMAJIbHAS
HaIpsHKEHHOCTh, MOJIUTHYECKast OoprOa u Jp.

Ytobsl ycmpanums Koanuzuio, TPeOYIOTCS BBICOKHN TPOGEeCCHOHATU3IM
MPABOTOJIKYIOLIETO M MPABONPUMEHSIOIIETO JIUIIA, TOYHBIN aHAIN3 00CTOSITEIbCTB
niena, BRIOOp HanOoJIee 1eIecoo0pa3sHoro BapruaHTa pericHus.

Pazymeercsi, mpoTUBOpeUYUsT MOXKHO CHSTh (M OHH CHHUMAIOTCA) ITyTEM
W3JIaHUS HOBBIX, TaK HA3bIBAEMBIX KOJUTU3MOHHBIX HOPM - HOPM-«apOUTPOBY,
COCTaBJISIIOLINX CBOETO pPOJa KOJUIM3HOHHOE MPaBO, KOTOPOE YCIOBHO MOXKHO
CUMTATh CaMOCTOSITEIbHOM OTpaciibio, 0O €ro HOPMbI «BKPAIUICHBD» B ApPyTHe
aKThl U HE CYLIECTBYIOT U30JIMPOBAHHO.

IOpuandeckue KOMUIM3UM MEIIAIOT HOPMaJIbHOM, CJaXXeHHOW pabote
MIPaBOBOM CUCTEMBI, YIIEMJISIIOT MIpaBa rpak/iaH, CKa3bIBaloTCs Ha 3P (HEKTUBHOCTH
IPAaBOBOTO  PETYJIUPOBAaHUS, COCTOSHUM 3aKOHHOCTH U  TIPaBOMOPSIKA,
IPaBOCO3HAHUHM W TPABOBOM KylbType obmiectBa. OHM CO3/1al0T HEyq00CTBa B
IPaBONPUMEHHUTEIILHON MPAaKTUKE, 3aTPYIHAIOT MOJIb30BaHUE 3aKOHOIATEIHCTBOM
PANOBBIMU  TP@KIAHAMM S, KyIBTUBHUPYIOT NpPABOBOM HUTWIM3M. IlosTOMY
NpEeaynpexaeHUe, JOKAIU3aAIUsl dTUX aHOMAJIUN WM UX YCTpPaHEHHE SIBISETCS
BAKHEMIIEHN 3a/1auei FOpUINYECKON HAYKU U MMPAKTUKH.

B ropumnueckoid nuTeparype HUCCIEAYIOTCS KOJUIM3UM HOPM TMpaBa H
KOJUIM3UHU MEX]y HOPMATUBHBIMU MPAaBOBbIMU akTaMu. CyIIECTBYIOT CIETYIOIIHE
BUABI KOJJIN3UI:

1. Mexxny HOpMaMH MpaBa;

2. MEXIy HOPMATHBHBIMH aKTaMH, B TOM YHCJI€ W BHYTPHU CHUCTEMBI
3aKOHO/ATEJIbCTBA; MEXKAY 3aKOHAMH W TIOJ3aKOHHBIMH aKTaMH; MEXIy
dbenepalbHBIMU aKTaAMH U aKTaMu CyOBEKTOB (eneparuu;

3. MEXIy KOMIIETEHIIMEH WM OTACIBbHBIX MOJHOMOYHA TOCYAapCTBEHHBIX

OpraHOB U JOJDKHOCTHBIX JIMIL;

186 Marysos H. . IOpuaudeckue KomIu3uK U crnocobbl ux paspemenus// Teopus rocymapcrsa u mpasa: Kype
nekwmid/ [lox pen. H. M. Maty3oBa, A. B. Manbko. Caparos, 1995. C.
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4. npu peanu3auuy OAHUX M TE€X K€ MPABOBBIX NPEANUCAHUNA, B TOM YUCIE
MEKJ1y aKTaMU IIPaBOIPUMEHEHUS,

5. aKTOB TOJIKOBaHHUSI;

6. FOPUANYECKUX MTPOLIEAYD;

7. MEXy HAIMOHAIBHBIM U MEXIYHAPOIHBIM IIPABOM.

N3BecTHBI creayromue BUIBl KOJUIM3MKM HOPM IIpaBa: TEMIOPAIBHBIE,
IPOCTPAaHCTBEHHBIE, HepapXHuecKue (CyOOpaMHAIMOHHBIE), COJEPKATEIbHBIE.

Temnopanvuble KOAMU3UY BOSHUKAIOT B PE3YJIbTATE U3JAHUS B PA3HOE BpEMs
0 OJHOMY U TOMY >K€ BOIIPOCY JIBYX MU 0Oojiee HOpPM, COAEpKalIUuX pa3HbIe
IIPaBOBBIE MPEANKUCAHUS.

Ilpocmpancmeennvle Koanuzuu: JaHHBIA BHUJ KOJUIM3UKA OOYCIIOBJIEH
HECOBIIQJICHUEM TPAHUI] PETYIHPYEMBIX OOIIECTBEHHBIX OTHOIICHUH ¢ rpaHUIlaMHU
JNEUCTBUSA HOPM.

Hepapxuueckue Kkoanu3uu  €CTb HECOTIACOBAHHOCTH HOPM  pPa3HOM
FOPUINYECKOMN CHUJIBI.

ConepkaTeabHble KOJUTM3UM BO3HUKAIOT MEXAY OOIIUMU U CHCIHATbHBIMU
HOpMaMmu IIpaBa, T.€. MEXIy HOPMaMmH, pETYJIUPYIOIIUMUA pPOA U BHUJ
0O0I11IeCTBEHHBIX OTHOLIEHUM, €CJIU OHU PETYIUPYIOT OJHY U TY K€ CUTYaIUIO.

Hauboiiee M3BECTHBIMU cnocoOamu paspeuienus: 10puoudecKux KOAIU3Ul
UX YCTPAHECHUS SIBIISIFOTCSL:

- IPUHATUE HOBOT'O aKTa B3aMEH KOJUTU3UPYIOLIETO AKTA;

- OTMEHA OJTHOT'0 U3 NPOTUBOPEYALLUX APYT JIPYTy AKTOB;

- BHECEHNUE U3MEHECHUM UJIM YTOUYHEHUU B JICUCTBYIOIIUE aKThI;

- pa3paboTKa KOJUIM3MOHHBIX HOPM M MPUHIMIIOB, YCTAHABIMBAIOIIUX
MpaBuja, KOTOPBIM  JOJDKHBI  CJIIENOBaThb  Kak  IIPAaBOTBOPYECKHE, U
MPAaBONPUMEHUTEIbHBIE OPTaHBbI;

- CyJIeOHBIN TTOPSAAOK pa3penieHust KOJUTU3UH.

OCHOBHBIE npasuna paspeuienusi IPUOUHecKUx KoJAIU3UL 3aKII0YAIOTCS B

CIIeIYIOIIEM:
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1. B cooTBercTBMM C NpPHHOMIIAMM HEPAPXUM HOPMATUBHBIX IIPaBOBBIX
aKTOB B Cllydae NIPOTHUBOPEYMsS] MEXKIYy HOPMATHBHBIMHM IIPABOBBIMM aKTaMH,
PETrYIUPYIOIIMMH OJHH U TOT € BOMIPOC, ICUCTBYET akT, 00Jagatonuil OoibIIen
FOPUIUYECKON CHIIOMN.

2. Eciii 0JIMH ¥ TOT %€ BOIPOC PETYJIUPYIOT HOPMATHBHBIE MPABOBBIE AKTHI,
o0aarolme OJUHAKOBOW IOPUINYECKON CHIION, HO U3JaHHBIE B pa3HOE BPEMS, TO
IpUMEHsETCs 00Jiee MO3HUM aKT.

3. Ecii CcymiecTBylOT MPOTHBOPEUYUS MEXIY HOPMATUBHBIMHU IMPaBOBBIMU
aKTaMu OOIIEr0 M CHEUUAIBHOIO Xapakrepa, O0O0JaJalolliMU OJMHAKOBOU
IOPUINYECKON CHIIOHN, TO IPUMEHSETCS aKT CIIELMAIIBHOTO XapaKTepa.

4. TlpoTuBopeurss Ha YpOBHE COOTHOIIECHHS (eEpaIbHBIX AKTOB U aKTOB
cyobekToB Defepanuu  paspemiaroTcsi B COOTBETCTBHM C  yYCTaHOBJICHHOM

KOMIICTCHIIMEH OpraHoB, UX n3naBmux (ctT. 76 Koncturyuu PO).

I'nasa 19. TosikoBaHue HOPM NpaBa

1. TonikoBaHue NMpaBa: MOHATHE, IPHEMBI, CIIOCO0bI TOJIKOBAHUSA

TonkoBaHWe TMPaBOBBIX HOPM MPEACTaBIsET COOOM MHOTOTPAaHHYIO
JIEATEIIBHOCTh PA3JIUYHBIX CYOBEKTOB, B XOJI€ KOTOPOM MO3HAIOTCS TIyOHMHHBIC
CBOWCTBA, CYIIHOCTh W COJIEp’)KAHUE TMpaBa, BOJA 3aKOHOAATENS WA HWHOTO
MPAaBOTBOPYECKOTO OpraHa, ColMalbHAs HAIMPaBICHHOCTh HOPMbI U LEIU €€
MPUHATHS.

ITo noBoxy ompeneneHust U COAEpKaHUs TOJKOBAHUS IIpaBa B JINTEPATYpE
CYHIECTBYIOT pa3inunble MHeHus. Moposzosa JI.AY¥Y. onpenenser Tonkosanme
MpaBa, Kak CJOXKHBIM HHTEJUIEKTYaJIbHO-BOJIEBOM MPOIECC, HAIPABJICHHBIA Ha
YCTaHOBJIEHHE TOYHOT'O CMBICIIA TPABOBOM HOPMBI, PACKPBITHE BBIPAXKEHHOM B HEW
BomM 3akoHozarens. Ilo muenwmio Jlykpsnosoit E.I''®8  rtomxosammem mpasa
HAa3bIBAIOT OMPEACIECHHBI MPOIECC, HAMPABICHHBIM HA YSICHEHUE U Pa3bsICHCHUE

JIEWCTBUTEIBLHOIO MIPABOBOIO CMBICIAa HOPM IpaBa, a TaKXKe pe3yJibTara JaHHOTO

187 Mopososa, Jlioqmuna AnekcaaaposHa. Teopus rocyaapersa u npasa : yue6uuk / JI. A. Mopososa. — 4-e usg.,
nepepab. u gom. — Mocksa : Okemo, 2010. — 510 c.

188 JIykbsnosa, Enena IennanbesHa. Teopus rocynapctsa u npasa : yueOuuk / E. T. JIykbsaHosa. — Mocksa :
Hopma, UHOPA-M, 2020. — 230 c.
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IPOLIECCA, BBIPAKECHHBIM B COBOKYNHOCTH CYXICHUW W YMO3AKIKOYEHUH, B
KOTOPBIX PAaCKpHIBAECTCS COIEpKaHHME TONKyeMbIXx HopMm. Hepeecsnn B.C. mop
TOJIKOBAHUEM HOPMBI IIPaBa ITOHUMAET YSICHEHHE W Pa3bsICHEHHE €€ IOJJIMHHOIO
COZEpKaHMS, MOJIEKAIIETO peAM3alMd B JIaHHBIX KOHKPETHBIX YCJIOBHUAX €€
JNEUCTBUSL.

HeoOxoauMocTh TONKOBaHWS TMpaBa, OCOOEHHO B paMKaX pPOMaHO-
FEPMAHCKOM W MYCYJIbMAHCKOM  IpPaBOBBIX  CEMEW,  MpeAonpenesicHa
O0OBEKTHBHBIMH M CYObEKTUBHBIMU TTPUUNHAMH:

1. HopMbl mpaBa, coaepskamipecss B HOPMATUBHBIX aKTaX, BBIPAXKAKOTCS
[IOCPEJICTBOM  3HAKOBBIX CHMBOJIOB, CJIOB, MNPEIJIOKEHUN, KOHCTPYKLIHM.
[IpaBUIbHO TIOHATH WX CMBICI W 3HAYE€HUE, IE€Jb, YCIOBUA IPUMEHEHHS,
JIOTUYECKUE CBSI3U — €CTh CJIOKHAS MBICIIMTEIbHAS Ollepanus, KOTopas JOJLKHA
MPaBUJIBHO OTPaXXaTh OOBEKTUBHBIE PEAJIUU U BOJIIO 3aKOHOATEIIS.

2. B HOpPMaTHMBHBIX aKTax BOJISI TOCYAAapCTBAa BBIPAXKEHA C IOMOIIBIO
CJIOKHBIX (UIIOJIOTUYECKUX COJIEPKATEIIbHBIX, JOTHYECKUX, CUCTEMHBIX MPaBUII
IOPUANYECKON TEXHUKH C  HCHOJIb30BAHMEM  PA3JIMYHBIX  IOPUIMYECKHUX
KOHCTPYKIIUH, JeDUuHUIMM, CcucTeMy OTCBhUIOK. JlaHHble crnenuduueckue
IOpUMYECKUE MPUEMbl U CPeAcTBa TPeOYIOT YTOYHEHUS MU paclu(pOBKU IS
IIPOCTBIX IPAK/IAH.

3. IlpaBoBble TEKCTHI HOCAT aOCTPAKTHBIM XapakTep, KOTOpHI Tpedyer
Pa3bACHEHHS] C Y4YE€TOM OCOOCHHOCTEH TMPUMEHEHHSI OTAENbHBIX MPaBOBBIX
MOJIOKEHUM B KOHKPETHOM KU3HEHHOW CUTYyallUH.

TonkoBaHHE MPABOBBIX HOPM - 3TO CJOXKHBIM HHTEIUICKTYaJIbHO-BOJIEBOM
ITPOLIECC, HAIIPABJICHHBIA HA YCTAHOBJIIEHHME TOYHOT'O CMBICIA, COJAEPIKAILEroCs B
HOpME IIpaBa, NpeanucaHusi, OOHAapOJOBAaHHWE €ro MJisi BCEOOILEro CBEIEHUS.
Ileppass 4yacth O3TOW JeATENBHOCTH -  YscHenue. (OHO  XapaKTEpU3YET

THOCCOJOTMYCCKYIO IPUPOAY TOJKOBAHHA, HAIPABJICHHOI'O Ha ITO3HAHHC IIpaBa.

189 Hepcecsnn, Bnaguk Cym6aToBuu. O6mas Teopusi HpaBa M IocylapcTBa : y4eOHHK Ui By30B : YueOHHK /
WuctutyT rocynapersa u npasa Poccuiickoit akagemun Hayk. - 1. - Mocksa : OOO «lOpuandeckoe N31aTenbCTBO
Hopwmay, 2021. - 560 c. - ISBN 978-5-91768-238-9. - ISBN 978-5-16-106240-1. - ISBN 978-5-16-010544-4 : b. w.
SAsnsercs anamorom : Hepcecsann, Bnaguk CymbaTtoBuu. OOmias Teopus npasa u rocynapctsa [Tekcer] : YuebHuK
JuIsl By30B : YueOHuK / IHCTHTYT rocynapceTBa u nipaBa Poccuiickoit akagemun Hayk, 2023. - 560 c.
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TonkoBaHME -ySICHEHHE BBICTYNAeT KaK BHYTPEHHHM MBICIUTEIbHBIA MpOIlIecC,
MPOUCXOAIIUA B CO3HAHUU CYOBEKTa, PEATMU3YIONIEr0 HOPMY IpaBa. ITO
ysiCHEHUEe Jisi ce0s W BHYTpPH cebsi, TIO9TOMYy OHO HE HMMEET BHEIIHHX (Gopm
BbIpakeHus. [Ipu ysSCHeHMHM CMBICIa HOPMBI IIpaBa MCCIEAYIOTCS HE TOJIBKO ee
coJiep>KaHue, HO U €€ TIPABOBBIC CBS3HU C APYTHMH MPEANUCAHUSIMU U JIEMCHTAMHU
caMOWl HOPMBI, a TakKXXe CBSI3M HOPMBI TIpaBa C JAPYTUMH OOIICCTBEHHBIMH
SIBJICHUSIMH.

VYscHeHHnEe SBISICTCS HEOOXOIMMBIM YCIOBHEM peaM3alliy IpaBa BO BCEX
dbopmax: mpu coOJIFOACHUHU, UCTIOJHEHUH, WCIOIB30BaHUU U NMpuMeHeHuu. OHO
BCET/Ia MPEIIECTBYET Pa3bsICHEHUIO.

Pa3zvscnenue - Bropas 9acTh €IMHOTO TPOIIECca TOIKOBaHUA mpaBa. OHO He
BCErJa clieayeT 3a YSCHEHHEM, OJHAKO SBIIACTCS JIOTMUYECKHUM TIPOJIOKCHHUEM
MBICIUTEIILHON  JCITCIIBHOCTA. OJTa CTOPOHA JEATCILHOCTH HAXOIUT CBOE
BHCIITHEE BBIPAKCHHE: O(UIMAIBHBIN aKT TOJKOBAHWS, MOTHBHPOBOYHAS YaCTh
CyJ1eOHBIX aKTOB, COBET, PEKOMEHIAITHS.

B paMkax TeopeTHUeCKHUX HMCCICIOBAaHUN HEPEOKO KATETOpHs TOJKOBAHHE
mpaBa  3aMeHseTcs ~ moHsATHeM — uHTepnpetanusa.  Coaep)kaTelnpbHO — TOJ
WHTEPIpETANe TTOHUMAETCSI UMEHHO TIPOIIECC Pa3bsCHEHUS MPABOBOTO CMBICIIA
HOPMBI TIPaBa, YTO BBICTYIAET TOJHKO OAHOW M3 CTaIUH MPOIIecca TOJTKOBAHUS.

TonkoBaHue TpaBa OCYMIECTBISAETCS Pa3IMUYHBIMUA CITIOCOOAMU M TIPHEMaMHU.
Crioco® TOJKOBaHUS TMPEICTABISET COOOW COBOKYITHOCTh NPHEMOB W CPEJCTB,
MO3BOJISIONINX YSICHUTHh CMBICI U COAEpP KaHUE HOPMBI TpaBa U BBIPAKEHHOW B HEH
BOJM 3akoHomaTens. Kakapli M3 HHX OTJIMYAeTCS OT JPYyTUX CBOUMH
cnenupUIeCKIMH OCOOCHHOCTSMH B CPEACTBAMU YSICHEHUS TTPABOBON HOPMBI.

OCHOBHBIE CcnOCOoObL (NpueMbl) MOAKOBAHUSL: TPAMMATHUCCKUN, TOTHYCCKUH,
CUCTEMAaTUYECKUH, HCTOPUKO-TIOJIUTUYECKUN W  CHEUHATbHO-IOPUIUYECKUM,
TEJICOJIOTUUECKH (11eTeBO ), PYHKIITMOHABbHBIN.

['pammatrueckuii  (PUIOTOTUYECKUN, S3BIKOBOM) CIMOCOO TOJIKOBAHUS
MIPEICTABIIIET COOOM YSCHEHHE CMBICIIa MPABOBOM HOPMBI Ha OCHOBE aHaM3a

TCKCTa HOPMATUBHOIO aKTa C Y4YCTOM  JICKCHUYCCKUX, CHUHTAKCHYCCKHX,
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IYHKTYallMOHHBIX, CTHJIMCTUYECKUX HpaBwil. Takoe TOJKOBaHUE NPEIIOJaraer,
IpPEXJEe BCEro, BbISICHEHME 3HAUYEHUS OTACNBHBIX CJIOB, MX MHOI'O3HAYHOCTb,
crieluanbHOe MM OOBIACHHOE HcHoib30oBaHue. Ocoboe BHUMAaHUE YJENsercs
KOHCTPYKUUHU  TPEUIOKEHUM, HUCIOJIb30BAaHUE  COIO30B, IPUYACTHBIX U
JeeTpUYacTHbIX 000poTOB. FOpuanyeckoil HayKOW BBIPAOOTAHBI PSII MPaBUI
IrPaMMaTHYECKOr0 TOJIKOBAHUSA: CJIOBaM M BBIPAXKECHHSAM CIEAYeT NPUAABaTh TO
3HaY€HHUE, KOTOPOE OOLICTIPUHATO B JIEKCUKE S3bIKA; CJIOBA U BBIPAXKEHUS CIIEIYET
IIOHUMATh B COBPEMEHHOM HX 3HAYEHUH, €CJIM HET MHOTO YTOYHEHUS (Hampumep,
«TIPUCTABY, «BOP», «pa300ii»); €CIM HET JOCTATOUYHBIX OCHOBAHUHN U CHELMATIBHBIX
OTFOBOPOK, IPEUMYIIECTBO NPHUHAJIEKUT HIMPOKOMY IOHMMAHHUIO CJIOBA WM
BBIPAXKEHMUS; U3 ABYX (POpM - (0OBIIEHHOT0) NOHUMAHUS CJI0BA U €r0 CHEUaIbHO-
IOPUAMYECKOTO 3HAYEHUs, MNPEANOYTCHUE OTHACTCs MOCIEAHEMY (HaIlpHuMep,
TEPMUHBl  «BIAJCHUE», «IYOIMYHBIH», (WIMIO» HMMEIOT CcHeuupuueckoe
MIOHUMAHUE B IOPUCHPYACHIMU, HEXEIW B S3bIKE JUTEPATYpPHOM); IPABUIIO
JerajgbHON JeUHUIUU - B CIydyae 3aKperyieHUs B MPABOBOM IPEIIUCAHUM TOTO
WJIM UHOTO TEPMHHA JUO0 €ro 3Ha4eHHUs! ynoTpeOIeHHEe BO3MOKHO TOJIBKO B 3TOM
CMBICIIE.

[Ipu J1IOrMYecKOM TOJIKOBAaHUU HUCCIEAYETCS JIOTMYECKas CBSI3b OTAEJbHBIX
MOJIOKEHUH 3aKOHA B COOTBETCTBUM C MpPaBWIAMHM JIOTHKH. AHaIu3y
MOJIBEPraloTCsl He caMH 1o ce0e ClloBa, KaK MpU IPaMMaTHYeCKOM TOJIKOBAaHUU, a
0003HaYaeMble UMU TOHSTHS, SIBJCHUS U COOTHOILIEHUS UX MEXIY COOOM.

CHcreMaTnyecKkoe TOJKOBAaHHWE - 3TO YSCHEHHME COJEp>KaHMs IPaBOBBIX
HOPM B KOHTEKCTE C HWHBIMU IMPABOBBIMH ITOJIOKEHUSMU JAHHOTO HWJIM HMHBIX
HOPMATHBHBIX AaKTOB C Y4YE€TOM HMX HWHCTUTYIMOHAJIBHOM, OTpaciieBou
MIPUHAAJIEKHOCTH B pAMKaxX CUCTEMBI ITpaBa. Bce 310 moMoraeT npaBUIIBHO MTOHATH
chepy neHCTBUS HOPMBI, KPYT 3aMHTEPECOBAHHBIX JIMI, CMBICI TOTO WJIA UHOTO
npaBoBOro TepMuHa. CUCTEMAaTHYECKOE TOJKOBAHHME IMO3BOJIAET BBIABUTH (DAKThI

KOJUTU3HMI (MMPOTUBOpEUYUi) MeXAy MpaBoBbIMM HopMamu. Hampumep, mnpu
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ToNKkoBaHMM yacTh 1 ctathi 33 Cemeiinoro koaekca PO «3akoHHBIM PEXKUMOM
UMYIIIECTBA CYNPYTOB SIBJISETCS PEXKUM UX COBMECTHOM COOCTBEHHOCTH.
3aKOHHBIA PEKUM UMYIIIECTBA CYNPYTOB JIEUCTBYET, €CITM OpavyHBIM JIOTOBOPOM HE
YCTaHOBJICHO MHOE», HEOOXOJIMMO Pa3bACHUTH MPABOBOE COJEPKAHUE KAaTEropui
«COBMECTHAsi COOCTBEHHOCTBY», «HMMYIIIECTBO», «OpadHbI JOTOBOP» HA OCHOBE
HOPM [ pak1aHCKOTO KOJEKca.

CnenmraibHO -  IOpUJIMYECKOE  TOJIKOBAHHME  OCHOBBIBA€TCS  Ha
poeCCHOHANTBHBIX 3HAHUSAX IOPUANYCCKON HAYKH W 3aKOHOAATEIILHON TEXHUKHU.
Takoe TOJIKOBaHHE TMPEAYyCMATPUBACT HCCIEJOBAHUE TEXHUKO-FOPUINYECKHUX
CpPEICTB U TMPUEMOB BBIPAKEHUS BOJMU 3akoHojaTens. OHO pacKphIBacT
coJiep KaHue IOPUINISCKIX TEPMUHOB, KOHCTPYKITHH U T.JI. DTO 00YCIOBIEHO TEM,
YTO B 00JIACTH 3aKOHOJATENIhHON CTWJIMCTHKU CYIIECTBYET S3bIK 3aKOHA Kak
OCOOBI CTHJIb PEYM W B CBSI3M C OTHUM HMEIOTCS TEPMUHBI U KOHCTPYKITUH,
cneruuIHbIC I 3aKOHOTBOPUYECTBA.

HcTopuko-noIUTHYECKUN CIOCO0 TOJIKOBAHUS IMOMOTAET BBIIBUTH CMBICI
MIPaBOBOM HOPMBI, OOpamiasch K HCTOPUU €€ TPUHATHSA, [EIIM W MOTHBAM,
OOyCJIOBUBIIMM BBEJICHHUE €€ B CHCTEMY IPaBOBOTO PETyJIUpPOBaHUsA. MHUHHHUKEC
N.A.*®! onpenenser ncropuyeckoe TOJIKOBAaHUE B MPaBe, KAK MHTEIUIEKTYAIbHYIO
NEeATEeILHOCTh, TP KOTOPOW YSCHEHHE W Pa3bsICHEHUE COJCPKAaHUS IPaBOBOTO
MPEANUCAHNS JOCTUTACTCS HA OCHOBAaHWMW BBISBIICHUS TPABOBBIX M HEMPABOBBIX
(GaKkTOpOB — KakK MPEIIISCTBYIONUX CO3aHUI0O HOPMBI, TaK U COIPOBOKIAIOIINX
ee npunarue. C Ttouku s3penus B.B. Jlazapesal®?, «umcropuko-nomuruueckoer»
TOJIKOBAaHUE TpEAnojaraeT Kak «3HaHHE COIMAJIbHO-DKOHOMUYECKOW U
MOJINTUYECKOW OOCTAaHOBKM BO BpEMS TPHUHATHS aKTa», TaK W TPUHATHE BO

BHHUMAaHUC IIPAaKTUKH IMPUMCHCHUA HOPpMATHUBHOI'O aKTa,

190 Cemettnpiit komexc Poccuiickoit ®enepanuu ot 29.12.1995 Ne 223-®3 (pen. ot 23.11.2024) (¢ u3m. u jom.,
BCTYIL B cruty ¢ 05.02.2025). C3 P®. 1996. Ne 1. Cr. 16
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T. e. ero xusHb». B.A. Ilerpymen!®3

YKa3bIBaCT, YTO ITIOMHUMO H3yYCHHUS
COIMAJIBHO-TIOJIATUYCCKON OOCTAHOBKH, CJIOKUBIICHCS B TIEPUOJ TPHHITHS
HOPMBI, JUIsl UCTOPUYECKOTO TOJIKOBAHUS HEOOXOUMO TAK)KE «IOHSATH TO, KaK OHA
¢dbyHkuroHupoBanay. IIpencraBisercs, 4TO UMEHHO BTOPOW OJIOK MCTOPHUYECKOM
MPaBONPUMCHUTEIILHON  TPAKTUKE TPH  JAaHHOM  CIIOCOO€  TOJKOBAHMS
MIPEAMOYTUTENCH, T.K. K 3TOMY CIIOCO0Y YaIe o0pammarTcs, KOT/a Hy)KHO ySICHUTh
U Pa3bICHUTbL OCOOCHHOCTH, YCIOBHS U TOPSAIOK peaju3alih paHee
JICHCTBOBABIIMX TIPABOBBIX HOPM B paMKaxX MPEAIICCTBYIOMMUX HCTOPUUECKHUX
STanmoB (HampuMep, NPHUMCHCHHE OTACIbHBIX HOPM KOJCKCOB COBETCKOTO
MepuoJIa).

DTOT CIoco0 TOJIKOBAHMS OCHOBAaH Ha aHAIM3¢ MCTOYHHKOB, HAXOMSIIIUXCS
BHE IpaBa: MaTepHaibl OOCYKJICHHUS U MPUHATHS IIPOCKTOB HOPMATUBHBIX aKTOB,
MIePBOHAYAIILHBIE TPOCKTHI, MaTepHaIbl BCEHAPOTHOTO OOCYXIACHUS, PAa3IMIHbBIC
BBICTYTUICHHSI, MHCHHSI  T.]I.

Teneonoruyeckoe (11e€BOE) TOIKOBOE MO3BOJIIET 00ECIIEUNTh ITPaBUIIbHOE,
TOYHOE W €IMHOOOpa3HOEe MOHWMAaHKE U TpUMeHeHue 3aKkoHa. OHO HampaBJIeHO Ha
BBISIBJICHUE IIeJIeH M3/IaHMs aKTa, KaK HEIOCPEJICTBEHHBIX, TaK U MEPCIICKTUBHBIX,
KOHEYHBIX. Takoil cmoco® TOJKOBaHUS HEOOXOIUM TIPH  CYIIECTBEHHBIX
U3MEHEHUSAX OOIICCTBEHHO-TIOJUTHICCKON OOCTAaHOBKM B CTPaHE W KOPEHHBIX
M3MEHCHHIX MPABOBOTO PETYJIUPOBAHUS OOIIECTBEHHBIX OTHOIIICHHUH.

OYHKITMOHAIBHOE TOJIKOBAaHWE TIpaBa CBOJUTCSA K YYETy YCJIOBHH U
(hakTOpOB, IPH KOTOPBIX peaiu3yeTcss HOpMa MpaBa, B TOM YHUCJIE OCOOCHHOCTEH
MecTa, BpEMEHHU U JPYTUX 00CTOSITCIIHCTB.

JImst  yCTaHOBJICHHWSI TOYHOTO CMBICIa HOPMBI M BOJHM 3aKOHOJATEIISI
HCIIOJIB3YIOTCS OJTHOBPEMEHHO HE BCE IPHUEMBI, a JUIIL OAUH-IBA. A B CIIOKHBIX

ClIy4asx MOXET MOTPeOOBaThCA MPUMEHEHHE BCEX CMIOCOO0B TOJIKOBAHMS.

2. Buabl 1 00beM TOJIKOBAHUSA NMPaBa. AKThHI TOJIKOBAHUSA

103 IMeTpyrues, Bukrop Anexceenn.

TonkoBanue nipasa / B. A. Tlerpymes ; ['oc. o6pa3oBarensHOe yupexaeHue Beicil. pod. oOpa3oBanus Poccuiickas
npasoBas akad. M-Ba roctunuu Poccuiickoit @enepannu, Mpkyrckuil ropuaudeckuii MH-T. - Mocksa ; Mpkyrtek :
I'OY BIIO PIIA Muszocta Poccun, 2008. - 259 c.
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JlesITenbHOCTh TOCYJaPCTBEHHBIX OPTaHOB, OOIIECTBEHHBIX OpraHU3AlMN U
OTIENBHBIX JIMI[ TIO0 Pa3bICHEHHWI0O HOPM TpaBa - BTOpas CTOpPOHA Ipoliecca
TOJIKOBaHUSA. TOJTKOBaHMSI-PA3bSICHEHUSI TIpaBa Pa3IMYalOTCS B 3aBUCUMOCTH OT
CYOBEKTOB, KOTOpBIC JAIOT TOJKOBAHHS HOPM IpaBa WU OTICIBHBIX akToOB. B
3aBUCUMOCTH OT IOPUIMYECKHUX TOCIEACTBUM, K KOTOPHIM MPUBOANT Pa3bsCHEHUE,
pasnuyaroT: opUIMaIbHOE U HeO(UIINATEHOE TOJTKOBAHHUE.

Oguyuanvroe monxosanue WMeEET CBOIO crenuduky. Bo-mepBbix, OHO
JAETCS  YIMOJTHOMOYEHHBIMH Ha 3TO TOCYJApCTBEHHBIMH OpraHaMu WA
JOJKHOCTHBIMU JIMIIaMU. J|aHHOE TIOJTHOMOYHE 3aKpeIIsieTCsl B CIEIHaTbHBIX
akTax. Bo-BTopbIX, opuimaibHOE TOJKOBAHHE UMEET 0053aTelIbHOE 3HAUCHUE IS
JIPYTUX CYOBEKTOB. B-TpeThbuX, OHO BBI3BIBACT IOPUAMYCCKUE TOCICIACTBUS U
OpUEHTUPYET MPABONPUMEHUTEICH Ha OJIHO3HAYHOE MOHMMAaHHUE IOPUINYECKOM
HOPMBI ¥ X €TUHOOOPa3HOE MPUMCHCHHE.

Heoguyuanonoe monxosanue naercs CcyObeKTaMu, HE HMEIOIINMH
oguIMANTBHOTO CTaTyca, HE OOJAJAIONIMMHU TIO0 JIOJTY CIY>KObl TOJHOMOYUSIMH
TOJIKOBaTh TIPABOBBIC HOPMBI. TaKMMHU CyOBEKTaMH MOTYT OBITH OOIIECTBCHHBIC
OpraHu3alliy, HAy4YHbIE YUYPEXKICHUS, YUCHbIC, MpakThyeckue paboTHUKU. OHU
OCYIIECTBISIOT Pa3bsICHEHHE HOPM MpaBa B (opMe pEeKOMEHAAIMii W COBETOB.
DTOT B pa3bsICHEHUS HE UMEET IOPUINICCKN 005A3aTEIIbHOTO 3HAUCHUS U JINIIICH
BJIACTHOM FOPUANYECKOU CHUJIBI.

OdwunmanbHOe TOTKOBAaHUE, B CBOIO OUEpellb, Pa3jMyaloT IBYX BHUJOB -
HOpMAaTHUBHOE (00111ee) U Ka3yaabHOE (MHIUBUIYAIBHOEC).

HopmaTtuBHOE TOJNKOBaHWE - 3TO pa3bsCHEHHE OOIIEro XapakTepa, OHO He
BEJIET K CO3/IaHUIO HOBBIX MPABOBBIX HOPM, OHO TOJBKO Pa3bICHSIET CMBICT YKe
nercTBytonux. HopMatuBHOE TOJTKOBaHUE MPUMEHSIETCS B CIIy4asiX, KOTJa HOPMbI
HEJI0OCTaTOYHO COBEPIIEHHBI IO CBOEH (opMe, UMEIOT HESICHOCTh TEKCTYaJIbHOTO
MOHUMAaHUsS TPU HEMPABWIBHOW M TPOTUBOPEYMBOM MPAKTUKE MX MPUMCHCHHS.
Takoe TONKOBaHME TMpeAHA3HAYAETCS MJiA OOIIEero PYKOBOJCTBA B MpOIIECCE
NPUMEHEHUST TpaBa, OTHOCHTCS K HEOTPAaHMYCHHOMY YHCIY CJIy4aeB W

pacnpocTpaHsieTcsi Ha OOMUPHBINA KPYT CYOBEKTOB.
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HopMaTuBHbIE pa3bsiCHEHUSI HE HMEIOT CaMOCTOSITENBHOIO 3HAYEHMsI, OHU
IOJHOCTBIO PAa3JEIsIIOT Cyap0y TOJIKyeMOHM HOpMBL. OTMEHa WM H3MEHEHHE
HOPMBI IIpaBa HEPEJIKO MPUBOAMUT K OTMEHE MJIM COOTBETCTBYIOIIEMY M3MEHEHUIO
aKTa TOJIKOBAHUS.

Cpeau HOpMaTUBHOIO TOJIKOBAHUS PA3IMYAIOT: ayTEHTUYHOE (aBTOPCKOE) U
JeranabHOE (pa3pelieHHoe, 1eIETUPOBAHHOE).

AYTEeHTHUYHOE TOJKOBAaHME O3HAYaeT, 4YTO pa3bsICHEHHE CMBbICIA
MIPUMEHSEMBIX HOPM MCXOAMUT OT NPHUHSBIIETO0 WX opraHa. OHO OCHOBaHO Ha
IPAaBOTBOPUYECKUX (PYHKLUMSIX ITOrO OpraHa, MO3TOMY, M37aB HOPMATHBHBIN axT,
IIPaBOTBOPUYECKUN OpPraH BIIpaBe B JII000€ BpeMs J1aTh HEOOXOAUMBIE C €r0 TOUKU
3peHus pas3bsicHeHus. CyObeKTaMH TakOro TOJIKOBAaHUS MOTYT OBIThb BCE
IIPaBOTBOPYECKHUE OPraHBbl.

JlerasibHO€ TOJKOBAHHWE HOCHUT IMOA3aKOHHBIM XapaKTep U OCYIIECTBIISIETCS
TEMH CyOBEKTaMH, KOTOPBIM 3TO MOpYy4eHO, paspemeHo. Tak, Bepxosusiii Cyn, He
ABJISISICH TIPABOTBOPYECKUM OPraHoOM, TEM HE MEHEE, MMEET IPaBO TOJIKOBATh
HOpPMATHBHBIE aKThl, B TOM UYHCJIE€ U AaKTbl, NPUHUMAEMBbIE BBICHIUMU
3aKOHOJIaTEIbHBIMU OPTaHAMM.

KazyanbHOoe TOJIKOBaHME TaKXke SBISETCS OQPUIMATbHBIM, HO HE HMEET
00111e00513aTENBHOTO 3HAYEHUS], @ CBOJAUTCA JIMIIb K TOJIKOBAHUIO TPABOBOI HOPMBI
C YYETOM €€ NPHUMEHEHHUS K KOHKpETHOMY cirydaro. OHO JaeTcsi KOMIIETEHTHBIM
OpraHoM IO MOBOJY PAacCMOTPEHHUS] KOHKPETHOIO JieJa U 00s13aTeNbHO JHIb JJIs
Hero. llenp Takoro pa3bpsiCHEHHsS - NPABUIBHOE PA3PELICHUE OIPENEIIEHHOTO
ciIydasi, IO3TOMY OHO HE UMEET 3HAUCHMSI IPU PACCMOTPEHUH APYTUX €.

KazyanbHO€ TOJKOBaHUE COACPKUTCA B  CHEHHUAIBHBIX  YKa3aHUIX
Pa3pACHSIONIETO  XapakTepa, B  aKTaX HaA30pa  OPUCAMKLIUOHHBIX H
aMUHUCTPATUBHBIX OpraHoB. Hampumep, B MOCTAaHOBJICHHUSX M ONPEICICHUSIX
CylOB BTOPOMl W HAJ30pHOM WHCTAHUMU TMPSAMO PA3BACHIETCS CMBICH
MPUMEHSIEMbIX HOPM IIpaBa WUJIH, KOT/Ia Cylibs, B Ipolecce CyAeOHOro 3ace/iaHus,
pPa3bACHSET yYaCTHMKaM INpolecca CTaThlo, MPEeIyCMaTPHUBAIOLLYIO YTOJIOBHYIO

OTBCTCTBCHHOCTD 3a JIa1y JIOKHBIX MOKa3aHUM.
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B ropunuueckoi nurepaType HOPMATHBHOE U Ka3yallbHOE TOJKOBAHHE
mpaBa MOAPA3ACIAIOT Ha JBa MOABUIA: CyneOHOEe (OCYHIECTBIISIETCS CyAaMH C
LEIbI0 €IMHOOOpPa3HOr0 MPUMEHEHUs 3aKOHAa B JIEATEIBHOCTH CYAOB) U
aJIMUHUCTPATUBHOE (OCYIIECTBIISIETCS HCIOJIHUTEIbHBIMA OpPraHaMH BJIACTU B
cdepe ynpaBieHus, GUHAHCOB, TPyAA H IIp.).

HeodunuansHoe TolKOBaHUE - 3TO pa3bsICHEHHWE HOPM IpaBa, JaBaeMoe He
YIOJHOMOYEHHBIMU Ha TO cyObekraMu. OHO He SBISETCA IOPUIUYECKU
3HAYMMBIM. AKTBHl HEO(UIIMAIBHOTO TOJKOBAHWA HE TPUHAIIC)KAT K YHUCITY
IOpUINYecKUX (PaKTOB M HE BIEKYT IOPUIUYECKUX TociiecTBUNA. Cuila v 3HaYeHue
HEO(UIIMATHLHOTO TOJKOBAHUS B YOSAUTEIbHOCTH, 00OOCHOBAaHHOCTH, HAYYHOCTH, B
aBTOPUTETE TE€X CyOBEKTOB, KOTOPHIMHU OHO JIA€TCS.

HeodunuansHoe ToKOBaHME IO BHENTHEHN (hOpME BBIPAKEHUS MOKET OBITh,
KaK YCTHBIM, TaK W TucCbMeHHbIM. Kpome Toro, oHO MOXKET OBbITh
po¢eCCUOHANIBHBIM, OOBIICHHBIM M HAYYHBIM (JOKTPUHAIBHOCTD ).

TonkoBaHMEe  MOpPaBOBBIX  HOPM  TpecCieAyeT  Lellb  BBISICHEHHS
JEUCTBUTEIBLHOIO CMBIC/Ia HOPMBI, KOTOPBIM MMeEN B BUAY 3akoHojartesb. CBOIO
BOJIIO 3aKOHOJaTeIh (OPMYIUPYET CpeAcTBaMHu s3bika. [loaToMy ciioBecHOE
BBIpQKEHHUE €r0 BOJIM MOXKET HE BCErjJa coBmajaTh C €€ JeUCTBUTEIbHBIM
COJIEp)KaHUEM.

PesynbraTom TOMKOBaHMS TOJDKHA OBITH OJHO3HAYHOCTH U TIOJIHAS SICHOCTD
CMBbICJIa HOPMBI MIpaBa.

OcOoOEHHOCTh  TOJKOBaHUA MO O00BEMY: pa3iuyaloT  OyKBaJIbHOE
(amexBaTHOE), pacHIMPUTETHLHOE (PACTIPOCTPAHUTEIBHOE) M OTPAHUYUTEIHHOE.

bykeanvnoe monkosanue - Hanbojiee TUMUYHBIA W 4acTO BCTPEYAOUIUIICS
BUJI TOJIKOBaHMS, KOTJa <«IyX» U «OyKBa» 3aKOHa COBIIQJAIOT, T.€. CIOBECHOE
BBIpaKEHHE HOPMBI TIpaBa U €e JeHCTBUTEIbHBIN CMBICI UICHTUYHBI.

B cuity 0OBEeKTUBHBIX WM CYOBEKTHUBHBIX NMPUYHUH CIOBECHOE BBIpaKEHUE
BOJIM 3aKOHOAATEN U JACHUCTBUTEIIBHOE COJEPHKAHUE ATOM BOJIM, BBIPAXKCHHOM B
MPaBOBOM HOpPME, MOTYT HE COBMaaaTh. B Takux ciydasx Kak UCKIIOUCHHE MOXKET

MNPUMCHATHCA PACIIUPUTCIBHOC NN OI'PaHUYUTCIIBHOC TOJIKOBAHHC.
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IIpu  pacwupumenvrnom  moakoeanuu  NEUCTBUTEIBHBIA  CMBICH U
coJlepKaHUe MPABOBOW HOPMBI LIMPE, YEM €€ CIIOBECHOE BhIpakeHue. Hampumep,
3aKOHOJATEIb YacTO MCHOJIb3YeT TEPMHH «3aKOH» (CyIbH HE3aBUCUMBI U
HOJYUHSIIOTCS TOJNIBKO 3aKOHY). HO MCTHMHHBIA CMBICT CJIOBa «3aKOH» COCTOUT B
TOM, YTO B 3TOM CJIy4a€ MMEIOTCS BBHJY BCE HOPMATHBHO-IIPABOBBIE AKTHI, & HE
TOJIBKO aKT BBICIIETO MPEICTABUTEILHOTO OpraHa BIacTH.

OepanuyumenvrHoe moaKoéaHue TPUMEHUMO B TeX Clydasx, KOrja
JNEUCTBUTENBHBIM CMBICI HOPMBI IIpaBa YK€, YEM €€ CIOBECHOE BBIPAXKEHUE.
Hanpumep: «CoBepIieHHONETHHE AE€TH O0sA3aHbl COAEPkKaTh HETPYIOCIOCOOHBIX
ponutenei». OnHAKO HE Bce AETH 00si3aHbl 3T0 nAenaTb. OT 3Toi 00s13aHHOCTU
0CBOOOXKIAIOTCS HETPYJOCIOCOOHBIE JI€TH, & TAKXKE JIE€TU, KOTOPBIX POJUTEIU HE
CoJiepKajl U HEe BOCHUTHIBAIM UX. B JaHHOM ciydae cykaercsi Kpyr CyOBbEeKTOB,
MOAMNAIAIOIIMX O JEHCTBUE MTPABOBOTO NMPEANUCAHHUS.

[Ipu pacmMpUTETLHOM M OIFPAHMYUTEIBLHOM TOJIKOBAHUM yCTaHABIMBAETCS
JEUCTBUTEIbHAS BOJS 3aKOHOJATENs], IOITOMY TAaKO€ TOJKOBAaHHE HE BHOCHT
HUKAKUX U3MEHEHUW B CMBIC HOPMBI ITPaBa.

Axm moakoganus - 3T0 OPUIHUATIBHBINA, IOPUINYECKU 3HAYUMbINA JOKYMEHT,
HaIlpaBJIEHHbIM Ha YCTAaHOBJICHHUE JIEUCTBUTEILHOTO CMBICIIA U COAEPKAHUS HOPMBI
npasa.

WHuTepripeTalluOHHbIE aKThl MOXHO KJIACCU(UIUPOBATh MO Pa3iIMYHbIM
OCHOBaHUSIM:

1. Ilo BHemmHe#l ¢opme OHHM MOTYT OBITh NMUCBMEHHBIMU M YCTHBIMH.
[IncbMeHHBIE aKTBl TOJKOBAHMS MMEKOT ONPEICICHHYIO CTPYKTYpY, T.€. B HHUX
JOJKHBI TPUCYTCTBOBATh PEKBU3HMTHI: KTO M3Jal 3TOT aKT, KOTJa, K KaKuM
HOpMaMm IpaBa (MHCTUTYTY, OTPACIA, HOPMAaTUBHOMY aKTy) OTHOCHUTCS, KOI'Ja
BCTynu B jieiictBue. OHU MOTYT 00JIeKaThbes B Ty e GopMy, YTO U1 HOPMATUBHO-
MpaBOBbIE€  aKThl, M3JaBaeMbleé COOTBETCTBYIOIIMMH opraHamu  (yKasbl,
ITOCTaHOBJICHHUSI, IPUKA3bl, NHCTPYKLUU U T.1.).

2. Ilo ropuanyeckod 3HAYUMOCTH pa3IMYalOT AaKThl HOPMATUBHOI'O

TOJIKOBAHUA U Ka3yaJIbHOI'O.
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AKTbl HOPMATHBHOI'O TOJKOBAHMS pPacHpOCTPAHSIOT CBOE JEHCTBHE Ha
HEOIIpe/IeNICHHbI KPYr CyOBEKTOB M PAacCUMTAHbl HA NMPUMEHEHHE KaKIbli pa3s,
KOIJIa peaju3yeTrcss TOJKyeMas HOpMa, B 3TOM CMBICIE OHH HOCAT
00111e00513aTEIBHBIN XapaKTep.

KazyasbHble aKTbl OTHOCSTCS K KOHKPETHOMY CIIy4ald M KacarTcs
KOHKPETHBIX JIUI; C 3TOM TOUKH 3PEHHUSI UX MOXKHO Ha3BaTh WHAUBHUIYaIbHBIMH.

3. IOpuanueckas cuiia akTa TOJIKOBaHUS U cepa ero AeUCTBUS 3aBUCAT OT
opraHa, €ro H3JaBUIET0. OTO AaKThl OPraHoOB BJIACTU: HCIOJHHUTEIBHO-
paciopsAUTENbHBIX, CYA€OHBIX, IPOKYPOPCKUX U T.[.

4. B 3aBHCHUMOCTH OT TOTO, KTO M3JaJl aKT TOJIKOBAHHUS M HOPMAaTHBHO-
NPaBOBOM aKT, OHU MOTYT OBITh AyTEHTHMYHBIMH WM JeTadbHbIiMHU. Eciam akr
OPUHUMAET U TOJKYET OJMH M TOT K€ CYOBEKT, 3TO aBTOPCKOE TOJKOBAHUE
(ayrentnuyHoe). Eciam HopMy 1mpaBa TOJKYET CYOBEKT, KOTOPBIH Ha 3TO
yIPAaBOMOYEH, KOTOPOMY 3TO MpPaBO JEIETHpPOBaHO (pa3pelieHo) 3aKOHOM
(nanpumep, Bepxosubiii Cyn PO TonkyeT 3aKOHbI, IPUHUMAaEMbIe TapJIaMEHTOM),
TO 3TO JIETAJIbHBIE AKTHI.

5. MOXHO BBIJENUTH aKThl TOJIKOBAaHUS B Pa3/IMYHBIX OTPACISAX IpaBa:

YTOJIOBHO-TIPABOBLIC, a AMUHHUCTPATHBHO-IIPABOBLIC U T. /.

I'nasa 20. IIpaBoco3HaHue ¥ NPaBoOBas KyJbTypa
1. IIpaBoco3HaHue: MOHSTHE, CTPYKTYPA, BUAbL, YPOBHH
Ilpasosoe co3zmnanue - 3TO caMOCTOsITENbHas (opMa OOILIECTBEHHOTO
CO3HAHUS, CYIIECTBYIOIIAs Hapsay C  HPABCTBEHHBIM,  IOJUTHYECKUM,
dbunocopckuM cozHaHueM. Pa3BuTHe OOIIECTBEHHOTO CO3HAHMUS IIJIO MOCTEIEHHO
OT YTONUYECKOT0, MHU(OIOrMUYECKOro K JIOTUYECKOMY, a OT HEro K JIOTUKO-
npaBoBoMy. Bo3HuMKHOBeHME M pasBuTHe npaBoco3HaHusi B XIX - XX BB., mo
cnosam A.B. Benreposa®, nponBuHyno 0OLIECTBEHHOE CO3HAHME HA HOBBI

YPOBCHDB, IPUAAJIO €MY XapPaKTCP PAIMOHAJIBHOCTH, CO3HAHUA «3APAaBOI'0 CMbBICJIA».

194 Benrepos, Anaronuii Bopucosuu. Teopus rocynapcTsa M npapa : yu4eOHMK [ FOpUAMYECKHX By3oB / A. B.
Benrepos. — 3-e u3n. — Mocksa : Opucnpyznenmums, 2000. — 528 c.
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BwmecTe ¢ Tem, nmpaBoCO3HaHME HOCUT MCTOPUYECKHUM XapakTep M ONpeesieTcs
YPOBHEM SKOHOMHYECKOTO, MOJUTHUYECKOTO0 U COLUAIBLHOTO pa3BUTHUSL OOIIECTBA,
OTpa)kaeT ero HallMOHAIbHBIE, PEIUTHO3HBIE, OBITOBBIE M UHBIE OCOOEHHOCTH.

[IpaBoco3HaHue - 3TO  COBOKYNMHOCTb  B3aMMOCBSI3aHHBIX  HJIEH,
NpE/CTaBICHUMA, B3IJIS0B, YYBCTB, HACTPOCHHH, BBIPAXKAIOIIUX OTHOIICHUE
oOmiecTBa, TpyNmbl, WHAWNBUAOB K TMpaBy, MPAaBOBBIM M TOCYIapCTBEHHBIM
YUPEKICHUSIM U 5KEJIAEMOMY MPABOIOPSIIKY.

Ponbs mpaBoBOro co3HaHus B OOLIECTBE YPE3BBIYAHHO BBICOKA. SBISsACH
HEOTHEMJIEMBIM 3JIEMEHTOM MIPABOBOM CHUCTEMBbI, TPAaBOCO3HAHUE TIPOHU3BIBAET BCE
CTaJluy MPABOTBOPUYECKOTO MPOILECCA U HAXOJAUT CBOE BBIPAXKEHHE B COACPKAHUU
HOpM TipaBa. [IpaBoco3HaHue OKa3bIBACT CYIIECTBEHHOE BIUSHUE HA PEATU3ALIUIO
IPAaBOBBIX MpPEANUCAaHUM, MOBeaeHHe rpaxkaaH. Kpome TOro, oHo crnocoOHO
OKa3bIBaTh 3HAYUTEIHFHOE BO3/ICHCTBHE HA BCE COI[MAIBHBIC TIPOIECCH U, TJIABHBIM
oOpa3oMm, Ha mpaBoBble pedopMbl - CcTaTh TOPMO30OM JHOO KaTajlu3aTOpOM
nocieAHuX. B nepenoMHble HCTOpUYECKUE TIEPUO/IBI IPABOCO3ZHAHUE MOXKET UMETh
perynupyioomiee  3HaueHHe, BBICTyHas HCTOYHHUKOM TpaBa, KpUTEpHUEM
CIPaBEIMBOCTH.

TpamgumioHHO B cmpykmype HnpagoCco3HAHUs BBIIACIAIOT JBa JJIEMEHTA!
MIPABOBYIO HUJICOJIOTHIO U MPABOBYIO TICHXOJIOTHIO (TaK Ha3bIBaeMasi «CTaTUIECKas
MOJIeTIb TIPaBOBOTO co3HaHus). [IpaBoBasi MCUX0JIOTHS HOCUT Kak Obl MEPBUYHBIN
XapakTep, MOCKOJIbKY 3a4acTyl0 MPAaBOBHIE YYBCTBA M SMOIIMHM BO3HUKAIOT paHee
NPaBOBBIX HAECH. OMOLMOHANbHAasg OKpacka MOXKET OKa3blBaTh CYIIECTBEHHOE
BJIMSHUE Ha IPaBOBOE IMOBEACHHE HHAMBUAA. VIMEHHO C MCHUXOJIOrMYECKOro
OCMBICJICHHUS IPABOBOM JICWCTBUTEIHLHOCTH HAaYMHAET (POPMUPOBATHCS OTHOIICHHE
K [IpaBy, Ha €€ OCHOBE CTPOSATCS B MOCIEAYIOLIEM TEOPUH, TPUHIIUIIBI, JOKTPUHBI.

ConmepxaHne TIPaBOBOM TICUXOJIOTHH BBIPAXKACTCS B TICHXOJOTUYECKUX
peakiusax 4YeloBeKa Ha TIPaBO, TOCYJApPCTBEHHBIC YYPEXKACHUA W TIPOH.
PacnipocTpaneHHas B HacTosiliee BpeMsi KilacCu(UKalUsg CBOJUTCS K BBLACICHUIO

CIICAYIOIUX YCTBIPEX 2JICMCHTOB HpaBOBOﬁ IICUXOJIOTHH:
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1) uHTEpec, MOTHBBI, BOJIS, IENH NEATEIBHOCTH, BBITCKAIOIIUEC M3 MECTa,
3aHMMAaEeMOTO JINYHOCTHIO WM TPYIIIION B CTPYKTYpE O0IIEeCTBa;

2) OTHOCUTEJIBHO YCTOMUUBBIC DJICMEHTHI: TPUBBIYKH, TPAIUIUH,
npepaccy Ik, yOeKIeH!s, CBOMCTBEHHBIC COIUATBHBIM IPYIIIaM;

3) TMHAMUYHBIC 3JICMEHTHI, TAKHE KaK YyBCTBA, HACTPOCHUSI,

4) oSJEeMEHTbHI, BIUAONIAEC HAa (OPMUPOBAHUE IPABOBON IICHUXOJIOTHH:
HoZ[pakaHue, BHYIICHHE, 3apakeHHE.

[IpaBoBasi WUICONIOTHUSI COACPKUT B ceOC CHCTEMATH3UPOBAHHOE HAYYHOE
BBIPOKCHHE MTPABOBBIX B3IJISIOB, IPUHIIMIIOB M TPEOOBAaHUIT 0OIECTBA B IIEJIOM H
(M) pa3NMYHBIX COLUMAIBHBIX TpynHi. [IpuMepoM mpaBOBOM HACOJIOTHH
COBPEMEHHOTO OOIIeCTBA MOXKHO HAa3BaTh KOHIICMIIMIO MPAaBOBOI'O TOCYAapCTBa,
(UKCHPYIOIIYIO TaKWe HJCH KaK OOeClieYeHHE W 3allUuTa COOCTBEHHOCTH, IPaB
YeJI0BeKa, HAPOIOBJIACTHE, TOCIIOICTBO 3aKOHA, HE3aBUCHMOCTh TIPABOCY/TUS | T.JI.
CB0€OOpPA3HBIM THIIOM ITPABOBON UICOJIOTHUH SIBJISCTCS «IIPABOBOM HACATH3MY HITH
IOPHIMYECKHIA POMAHTH3M.

B 3aBuCHMOCTH OT ypOBHS, TJYOMHBI OTPAKCHHS FOPUIUUICCKOM
JCWCTBUTEIBHOCTH MPHHATO BBIACISATH TPU YPOBHSI IPABOCO3HAHUS:

- OOBIICHHBIN,
- IPAKTUYECKUH,
- Hay4HbIN (TEOPETUUYECKUIA).

[lenecooOpa3HOCTh  BBIAEICHHS  MPAKTHYECKOTO  YPOBHS  MPABOBOTO
CO3HAHMS B HACTOSIICE BPEMsi B HAYYHOM JIMTEpaType He ocrmapuBaeTcs. OmHaKo
elie JBa JCCATHJICTUS HA3aJ B COBETCKOW IJUTEpaType TPAJUIMOHHBIM OBLIO
BBIJIC/ICHUE JIAIIb JBYX YpPOBHEW MpPAaBOCO3HAHUSA: OOBIACHHOTO, KOTOPbIi
OTpaXkKaeT TMPaBOBbIC BO33PCHUS JIIOACH B TIOBCEIHCBHOW JKW3HU (IIO3HAHUEC
SIBJICHUI{), U HAYYHOTO, CBA3aHHOTO C HMCCJICJOBAHHEM U IMO3HAHHUEM IPABOBBIX
npo6uem (mo3Hanue cymuocrei). JI.A. Kepumos!® ogaum u3 nepBbIx mpemioku

BBIACIIATH B IIPABOBOM CO3HAHHMM HC JIBAd, 4 TPH HAXOIAIMUXCA B JHUAIICKTHYCCKOM

1% Kepumos, JI. A. O6mas Teopus rocygapcrtsa U IIpaBa: HpeAMET, CTPYKTypa, GyHKImH : MoHorpapus /
. A. Kepumos. — Mocksa : Hopma : UHOPA-M, 2023. — 136 c.
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enuHCTBEe ypoBHs. OOBIICHHOE MPAaBOCO3HAHHWE CBOWCTBEHHO OCHOBHOH Macce
rpaxaaH u GOPMHUPYETCS Ha OCHOBE MOBCEIHEBHOTO KHTEHWCKOTO OMbITa B cepe
MPaBOBOTO peryiupoBanus. Ha 3ToM ypoBHE MpaBOBBIE BO33PEHHUS TECHO
NEeperyieTaloTCsl ¢ HPAaBCTBEHHBIMH  TpEACTaBiICHHAMH.  lIpakTmueckoe
(mpodeccuonanpHOE) mMpaBoco3HaHWE (OPMUPYETCS HAa OCHOBE CIICIIUATBLHOM
MOJATOTOBKY M FOPUINYECKON MPAKTUKUA. OTIMIUTETLHON 0COOCHHOCTHIO JaHHOTO
NPaBOCO3HAHUS SBJISCTCS HAIWYHE CICIHATN3UPOBAHHBIX IMPABOBBIX 3HAHUH H
HaBBIKOB UX NpHMEHEHHUs. HayuHoe mpaBOCO3HAHHE XapakTepU3yeTcs HamOoiee
rTyOOKHAM MOCTHYKEHUEM CYIITHOCTH MPABOBBIX SIBJICHHIA.

[IpaBoco3HaHue TMOApPA3AEISAIOT B  3aBUCHUMOCTH OT CyOBeKTa Ha
0OIIIECTBEHHOE, TPYMIIOBOE M MHAMBHIAyalbHOE. OOwecmeenHoe npasoco3HaHue
XapaKTepu3yeT CO3HAHUE MAaKPOKOJUIEKTHBOB. Hampumep, MOKHO TOBOPUTH 00
OCOOCHHOCTSIX TPABOCO3HAHMUS POCCUUCKOTO OOIIECTBA, BBITCKAIOIINX U3
CBOEOOPa3us TOCYAapPCTBEHHO-NPABOBLIX MHCTUTYTOB, IOPHAMYECKUAX TPaauLuiit®®.
HaunGonee oT4eTnnBO OOIIECTBEHHOE CO3HAHUE MPOSBIAECTCS Ha pedepeHayMax,
wieducruTax. I pynnosoe npagoco3nanue OTPaXKaeT WHTEPECHI W MPEICTaBICHUS
KJIACCOB, ATHOCOB, MPOQPECCHOHATIBHBIX TPYII, OOIIECTBEHHBIX JBWKCHUHN
(HampuMep, TPaBOCO3HAHME  MOJIOJIECKHU, TPEACTABUTENICH  ONpeeseHHON
npobeccurt U T.4.). MHOuudyanrvhoe npagoco3nanue - STO TPEACTABICHUS U
B3IUISIIBI OJTHOTO 4YejoBeka. OHO HEMOBTOPUMO M CBO€OOpa3Ho, (hOPMUPYETCS IO
BO3JICICTBUEM pPa3HOOOpa3HbIX (akTopoB. Hapsnmy ¢ Ha3BaHHBIMH, BBIACIISIIOT
TaK)KE Maccogoe TPABOCO3HAHME, KOTOPOE XapaKTepHO I HECTaOWIBHBIX,
BPEMEHHBIX OOBEAMHEHUN JItoJiel (MUTHUHTH, OOIECTBEHHbBIE aKIIMU MPOTECTa), a
TaKkK€ KOJUICKTUBHOEC - B OTIMYMM OT TPYIIOBOTO XapaKTEPU3YIOIIEe
MIPAaBOCO3HAHUE  OTHOCUTEIILHO  OOJBININX  COINMANBHBIX  CJOEB  (HAIWH,

penurno3xbie KoH(peccuu, HaceJIeHUE OTIAEIbHBIX PETHOHOB).

2. [IpaBoBasi KyJbTypa: NOHATHE, CTPYKTYPa, BU/bI

1% Bmecre ¢ Tem, MccleoBaTed oOpallaloT BHMMAaHME HA OTCYTCTBHE €IMHOrO IIPABOCO3HAHMS OOLIECTBA, 34
HCKIIIoueHneM penkux cirydaeB. CM. Teopus rocynapcTBa u mnpasa: ydeOHuk / moj oomei pea. O.B. MapTeimmHa.
M., 2007. C. 426-427.
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[ToHsiTue TPaBOBOM KyJIBTYpHI CIEAYEeT paccCMaTpUBaTh B acHeKTe OOIEero
NOHUMAaHUsl KyJlbTyphl. HecMOTpsi Ha MHOIOIUIAHOBOCTh M MHOT'OACTIEKTHOCTb
MOCIICIHEH, HAYYHBIE B3TJISAbI O KyJIbTYype MPEACTaBISIETCS BOZMOXKHBIM CBECTU K
TpEM TpyIIam:

1) aHTpOnOIOTNYECKHE;

2) COLIMOJIOTUYECKUE;

3) ¢unocodckue.

[Ipy  aHTpPOMONOrMYECKOM  aHaJIMW3€  KyJIbTypa [MOHHMAeTci  Kak
COBOKYITHOCTb BCEX 0OJIar, CO3/IaHHbIX YEJIOBEKOM, B OTIIMYUE OT MPUPOIHBIX.

ConMonoru4ecknii MoAxoJl TPaKTyeT €€ B BUJE CYMMBI JyXOBHBIX
IIEHHOCTEH, B 3TOM CMBICJIE KYJIbTypa BBICTYMAeT KaK KOMIIOHEHT OOIIECTBEHHOMN
AKU3HU.

[Tpu ¢unocodckom B3rIIAAE KyIbTypa pacCMaTpPHUBAETCS CPEIW SIBICHUH,
BBIICTISIEMBIX YUCTO aHAJTUTUYECKHU, HE CBSI3AHHBIX C OOIIECTBEHHBIM Pa3BUTHEM.

B cBsi3u ¢ 3THM, B caMOM IIMPOKOM CMBICJIE HOHATUE K)JIbmypa O3HAYAET
UCTOPUYECKH ONPECIICHHBIN YpOBEHb pPa3BUTHS OOINECTBA, TBOPYECKUX CHII U
CIIOCOOHOCTEN 4eNoBeKa, BHIPAKEHHBIN B THUIIaX U opMax OpraHU3aLUU KU3HU U
JESTEIIbHOCTH JIIOJIeH, a TaKKe B CO3JaBAaCMbIX UMH MaTepUATbHBIX M JTYXOBHBIX
IEHHOCTSIX.

CuHTe3upys  yKa3aHHbIE  KOHIEMNIMM  KYyJbTYpbl,  MpPEICTaBISACTCS
OUYEBUHBIM €€ TIOHUMAHUE M KaK TBOPYECKOTO TMpoIlecca U Kak CrenuuyecKkoro
crioco0a 4eroBeYeCcKon JesITeIbHOCTH. B CBSI3U € 3TUM, IPaBOBYIO KYJIbTYpY Kak
OJIHYy M3 Pa3HOBUIHOCTEH KyJIbTYpbl B LIEJIOM, CJIEIyeT paccMaTpuBaTh B JIBYX
aCTeKTaxX: WHTEPUOPHOTO - BBIPAKAIOUIETO MHpP TICHXOJIOTUYECKUX IPOIIECCOB
UHAMBUJIOB M TOBEJACHUECKOIO0 - KOIZIa KyJnbTypa OOBEKTUBHpPYETCS B
COOTBETCTBYIOIIMX JACHCTBUAX. [Ipu 95TOM BakHOE 3HA4YCHHWE OTBOJIUTCS
MPOTPECCUBHOMY DPAa3BUTHUIO JIMYHOCTH KakK CyOBeKkTa MpaBa, €ro TBOPUYECKOMH
JESTEIbHOCTH W TEPEIOBOTO MbIIUIEHUS. TakuM oOpa3oM, (GyHKIIMOHAIBHO-
COJIEP)KATENbHBIN AaCMEeKT MPaBOBOW KYyJNbTYphl TO3BOJIIET TOHMMATh €€ Kak

Pa3HOBUIHOCTH OOIIECTBEHHOM KYJIbTYpbI, OTPAXKAIOIEH OMpEIeICHHbIN YPOBEHB
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[IPABOCO3HAHMS U 3aKOHHOCTH, COBEPILEHCTBA 3aKOHOJATENBCTBA U IOPUIUIECKOU
IPAaKTHKH, OXBAThIBAIOIIEH BCE LICHHOCTH, CO3JaHHbIE JIFOJIbMU B 00J1aCTH IIpaBa.

Ilpasosasi kynbmypa - 3TO COCTOSIHAE TMPABOBOM >KHU3HU OOIIECTBA,
BBIPDA)KEHHOE B BBICOKOM YPOBHE IIPAaBOBOM JEHCTBUTEIBHOCTH, IOPUIUYECKUX
aKTOB, MPABOCO3HAHUS, MPABOBOrO pas3BUTHs cyObekTa. [lo cymecTBy, 3TO
COBOKYIHOCTh BCEX IIO3UTHBHBIX KOMIIOHEHTOB IPaBOBOM JEATEIBHOCTH B €€
peaJIbHOM (YHKIIMOHUPOBAHUH, BOIUIOTHMBINAS JOCTHUKEHHUSI MPABOBOM MBICIH,
FOPUMYECKON MBICIH, FOPUIHYECKON TEXHUKU U TPAKTUKH.

[TpaBoBast KyjdbTypa TECHO B3aUMOCBA3aHa U (YHKIUMOHHPYET C
IIOJINTUYECKOW, HPABCTBEHHOW, PEIUTHO3HOW W JAPYTMMH Pa3HOBHUIHOCTSIMH
KyJbTYpbl. B 1OJIHON Mepe OHa MOKET OBITh MOHSTA JUIIL B OOIIEM KOHTEKCTE
couuanabHoro nporpecca. OHa 0e3kU3HEeHHa 0€3 MPEEMCTBEHHOCTH BCETO JIyUIIETo
U3 MPOILION UCTOPUM U 0€3 MEePCHEKTUBHOrO 3HAUEHUS €€ (PYHKIMOHUPOBAHHUS B
HACTOSIIIEM.

Crnenyer pa3nuuaTh MOHATHS «IIPaBOBasi KyJbTypa 00ILECTBa» U «IIPaBOBas
KyJIbTypa JUYHOCTW». llepBoe TMOHATHE XapaKTEpHU3yeT LIEHHOCTHBIA Cpe3
IIPaBOBOM PEaJIbHOCTH, YPOBEHb €€ MOCTYINATEIBHOIO Pa3BUTHS, BKIOYEHHOCTH B
Hee 3aBoeBaHui nuBUiIM3auuid. [IpaBoBast KynbTypa 001IeCTBa, SIBISSCH YCIOBUEM
oOecrieueHus: cBOOObI U O€30MAaCHOCTU JIMYHOCTH, IIPaB YEJIOBEKA, rapaHTOM €€
MPABOBOM 3ALIUIIEHHOCTH M TPakJaHCKON aKTUBHOCTH, 00SI3yeT BJIACTh MPHUIATh
MIPaBOBOMY CTaTyCy YEJOBEKAa IOPUAMYECKYIO 3HAYUMOCTh: O00O€CIIE€UEHHOCTh
3aKOHOM U CyJIOM.

[IpaBoBas KyJIbTypa JUYHOCTH, SBIISISICE KOMIIOHEHTOM MPAaBOBOM KYJIBTYPBI
oOIIecTBa, OTpa)kaeT CTENEeHb M XapakTep €€ pa3BUTUsA, OOecleyuBaromIas
COLMAJIN3ALMIO JINYHOCTH W NPABOMEPHYIO JEATEIBHOCTh HHAMBUAA. Takas
JEeSATEIBHOCTh CIIOCOOHA COOTBETCTBOBATH MPOIPECCUBHBIM JABUKEHUSM OOIIECTBA
U €ro KyJIbTypbl B cdepe mpaBa, Onarojgapss 4emy MNPOUCXOIUT MOCTOSIHHOE
npaBoBoe 00oTalIeHNe KaKk cCaMOM JIMYHOCTH, Tak U oO1ecTBa. [loaromy npaBoBas

KyJbTypa JUYHOCTM - HeoOXoaumas MpeaNochUIKa M CO3UAATEIbHOE Hadajio
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IIPABOBOI'O COCTOSIHMSI OOILECTBA, €0 LIeJb U COCTaBHAs 4acTh, BMECTE C TEM 3TO
CTEIIEHb U XapaKTep IPABOBOIO PAa3BUTHUS CAMOM JINYHOCTH.

CTpyKTYypHBIMU 3JIEMEHTAMH MPAaBOBOM KyJIbTYphI SIBJISIOTCA: IMPAaBO U
IIPAaBOCO3HAHUE, IIPAaBOBbIE OTHOLICHHWS U 3aKOHHOCTb, IIPAaBONOPSAIOK M
IpaBOMEpHasl NIEATENbHOCTh CyOBbekTOB. CreayeT OTMETUTh, UYTO YKa3aHHbBIE
AJIEMEHTHl XapaKTepU3YIOT JIHMIIb YPOBEHb IPABOBOTO Pa3BUTHS OOIIECTBA.
CopnepxaHue MpaBOBOW KyJIbTYpbl OyIyT ONpEeNsITh XapakTep, 3p(HEeKTUBHOCTD,
CTENEHb PA3BUTHA YKAa3aHHBIX AJIEMEHTOB.

IIpaBoBasg KyJapTypa JIMYHOCTM TPOSBIIAECTCS, MPEXKIE BCEro, B
IIOATOTOBJICHHOCTH €r0 K BOCHPHUSTHIO IIPOTPECCUBHBIX IIPAaBOBBIX HIEH H
3aKOHOB, B yMEHMM U HaBBIKAX II0JIb30BaThCA IPABOM, TAaKKE€ B OLICHKE
COOCTBEHHBIX 3HaHMIl mpaBa. IloMHMO yKa3aHHOro, OHa BBIpaXKaeTcs B
ONPEJEICHHOM XapakTepe W YpPOBHE TBOPYECKOH AEATENBHOCTH JMUYHOCTH, B
npolecce KOTOpOil oHa MPUOOpETaeT WM pPa3BUBAET CBOM IPABOBHIE 3HAHUS,
yMeHUs, HaBbIKU. M, HaKkoHel], mpaBoBas KyJbTypa BBICTYNAET KaK TBOPYECKas
NEeATEIbHOCTD B C(hepe MpaBa, BEIPAXKAIOIIASCSA KaK €r0 BHYTPEHHHUI MOTEHIUA.

Mopneinp nMpaBoOKyJIbTYPHOM JIMYHOCTH MPEATIONAracT XapaKTEPUCTHKY:

1. ITpaBOBOTO MOBEAEHUS TUYHOCTH;

2. Ee OTHOILIEHHE K ITPaBY M MPABOBBIM SIBJIEHUSAM, OCO3HAHUE COLUAIBHOU
3HAYMMOCTH IIpaBa U PaBOIOPSIIKA;

3. [IpuBBIUKHM K IPABOMEPHOMY ITOBEICHUIO;

4. TI'paxmaHcko-mpaBoBOM akTUBHOCTH. (O0nanas BBICOKOW ITpaBOBOM
KyJIbTYpOH, TpPa)XJIaHWH CBOOOJHO OpPUEHTHPYET CBOE IIOBEJIEHUE HCXOIS W3
MPU3HAHUS COLMATIBHON LIEHHOCTHU IIpaBa U COOCTBEHHOI'O M30PaHHOTO MOBEACHHUS.

IIpu oneHke MpaBOBOM KyJbTYPhl JUYHOCTH BAKHO YUYUTBHIBATh YPOBEHb U
rIyOMHY TO3HaHUS TPABOBBIX SIBJIICHUH, OBIaJeHMe WMU. B 3TOM acmekrte
BBIJICJISIIOT OOBIACHHBIN, MPOPECCUOHANBHBIA (CMEUUATbHBIN) U TEOPETUUECKUN
YPOBEHb IIPABOBOM KYJIBTYPBHI.

Obvl0ennblil yposeHb OTPAHUYEH MOBCEIHEBHBIMU paMKaMU KU3HH JHOAEH

IIpHU UX COIIPUKOCHOBCHHHU C IIPABOBLIMHU SABJICHUAMU.
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IIpogheccuonanvrulii yposeHv CKIAABIBACTCS Yy JIMIl, KOTOPBIE CIEIHAIBHO
3aHUMAIOTCS MPABOBOM JAesATeNbHOCThIO. FOpucTam cBoiCTBEHHa 0oJiee BBICOKas
CTENICHb 3HAHUSA W MOHUMAaHUs MPABOBBIX MpoOJieM, 3ajay, LeJied, a TaKxke
npodeccroHaIbHOTO MOBEACHHUS.

Teopemuueckuti yposeHb TPEICTABISIET COOOM Hay4yHble 3HAHUA O
CYILLIHOCTH, XapaKTEpe U B3aMMOJCICTBUU MPABOBBIX SBJICHUIA U BCETO MEXaHU3Ma
npaBoBOro peryiaupoBaHusi. OHO BbIpabATHIBAETCS KOJUIEKTUBHBIMU YCHIIUSIMU
y4eHbIX-(hunocodoB, COILIMOJIOTOB, IOPUCTOB. 3aKOHOTBOPYECTBO u
3aKOHONPUMEHEHUE KOMIIETEHTHBIMU OpTraHaMH MPEeANojaratoT JIOCTATOYHO
BBICOKHI YpOBEHb TEOPETHUECKOM MPABOBOM KYJIbTYPHI.

Obvioennoe, TPOPECCUOHATIBHOE M HAYYHO-TEOPETHYECKOE YpPOBHU
IPaBOBOM KYJIBTYpbl TECHO B3aMMOCBSI3aHBI M B3aUMOOOYCJIOBIEHBL. Teopus
MIPaBOBOM KYyJBTYphI Kak (popmMa 0CO3HaHUA MOTPEOHOCTEN 00IIecCTBa B IPAaBOBOM
PETYJIIMPOBAaHUM TE€X WM WHBIX chep >KU3HH SBISIETCS HICHHO-TEOPETUYECKOM
HMCTOYHHUKOM TIpaBa.

[IpaBoBass KyJapTypa B peajJbHOM >KM3HU BBINOJHAECT OJAHOBPEMEHHO
HECKOJIBKO ~crneuuduueckux (yHKUUN: [03HABATEIbHO-IIPEOOPa30BATEIbHYIO,
MPaBOPETYJIATUBHYI0,  LIEHHOCTHO-HOPMATHMBHYIO,  IPaBOCOLMAIN3ATOPCKYIO,
KOMMYHHKATHUBHYIO U TPOTHOCTUYECKYIO.

[To3naBaTenbHO-IpeoOpa3zoBaTesibHas GYHKIUS CBsI3aHA C TEOPETUUYECKOMN U
OpraHU3alMOHHOMN EATEebHOCTHIO M0 (POPMHUPOBAHUIO MPABOBOIO rOCYAapCcTBa U
rpaxaaHckoro ooOuiectBa. OHa Mpu3BaHAa I[IOCTaBUTh YeJOBEKa B IIEHTP
OOIECTBEHHOTO  pa3BUTHs, OOECHEUYHUTh  COLUHUAIbHYIO  CIPaBEJIMBOCTD,
MOJIUTUYECKYIO CBOOOTY, BOBMOXHOCTh BCECTOPOHHETO Pa3BUTHs. B CBs3M ¢ 3TUM
naHHas (PYHKIMSI HapaBlieHa Ha COTJIACOBAHUE PA3JIMYHBIX HHTEPECOB OOIIECTBRA,
Ha CO3JaHUE TIPABOBBIX M HPABCTBEHHBIX TapaHTH CBOOOJHOIO pPa3BUTHS
JUYHOCTH.

[TpaBoperynaruBHas PyHKIUSI HampaBlieHa Ha 00€CTIeUeHne YCTOMYHBOTO U
3 PekTuBHOrO (QYHKIIMOHUPOBAHUSI BCEX OJIEMEHTOB IIPAaBOBOM CHCTEMBI,

oOmecTBa B 1enoMm. JlaHHash (QYHKIUS peaju3yeTcsi yepe3 MPaBOBHIE W WHBIC
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colaibHble HOpMBI. lIpucymine npaBoBOW KyJbType HACAIBl W MPUHIUIIBI
CIIOCOOCTBYIOT ~ KOHCOJUIAIIMM  COIMAIbHBIX TPYII M  CJIOEB TpaxkiaH,
KOHIICHTpAIIMHU UX yCUITUH Ha (POpMHUpOBAHUE MPABOBOTO rOCYAApCTBA, TEM CAMBIM
BHOCHT 3JIEMEHT YIIOPSAJOUYEHHOCTH B 3TU OTHOILLICHHUS.

[lenHOCTHO-HOpPMATHBHAS (DYHKLHMS TPAaBOBOM KyJIbTYpPhl MPOSBISETCS B
¢dakTax, KOTOpbE MPHOOPETAIOT IIEHHOCTHOE 3HAUEHHUE, OTPAXKasiCh B CO3HAHUH
WHJIMBUAOB M HMX mnocTynkax. ONEHKE NOABEPraeTcsi MpaBOBas pPEAJbHOCTh B
L[EJIOM — OT KOHKPETHOM IOPUIMYECKON CUTYallluH 0 MPABOBOW CUCTEMBI B LIETIOM.

[IpaBoconmanuzatopckass  (QyHKIMST ~ pacKpbIBaeTcs  4Yepe3  Ipoliecce
(opMUpPOBaHUS NPABOBBIX KAYECTB JIMYHOCTH IOCPEJCTBOM ILEJIECHAINIPaBICHHON
MPAaBOBOCIUTATEILHOM ~ pabOThI,  IOPUAMYECKOTO  BceoOyya  HaceJeHUS,
aKTHBHM3aLMU IIPOLIECCOB CAMOBOCIIUTAHUS JIMYHOCTH.

KommyHukaTuBHas (QyHKUus oOecreyuBaeT OOIIEHHE TpaxiaH B
IOPUINYECKOI cdepe, MpUoOIeHrne UX K IPaBOBBIM KYJbTypaM JPYTUX HapOJOB.
HNannast ¢QyHKUMA BBICTYHAeT HEOOXOJUMBIM JJIEMEHTOM IUIAHUPOBAHUS U
IIPOTHO3MPOBAHUS IPABOBOU KYJIBTYPHI, €€ Pa3BUTHS.

[IporHoctuueckass (yHKIMS OXBaThIBAET MPABOTBOPUECTBO M pEAM3ALMIO
npaBa, oOecleueHue MPaBOMEPHOTO TMOBEAEHUS TpaXJaH HX COLHUAIbLHOU
akTUBHOCTU. DYHKIMS MPEABUACHUS B TPAaBOBOM 00JACTH 3aKIII0YAETCS HE TOJIBKO
B OIpejelieHnu HauOosiee MOIXOISAIIMX CPEACTB A JOCTHIKEHHS IPABOBBIX
KyJbTYPHBIX LI€JIEH, HO U B MPEJICKa3aHUN BO3MOXKHBIX MOCIEACTBUN, 0ObSICHEHUH
HEOOXOJMMOCTH BO3HUKHOBEHUS HOBBIX NPABOBBIX [IECHHOCTEH.

[IpaBoByIO0 KyJbTypy JIMYHOCTH M OOILIECTBA CIEIYET pacCMaTpUBaTh Kak
OJIHY M3 KAaTeropuil 0OIlIEeYEIOBEUECKUX LIEHHOCTEH, KaK BaXKHEUIINUNA pe3ysbTar
OOIIETYMaHUCTUYECKUX 3aBOEBAHUIN UEIOBEUECTBA, OHA SABJISETCS HEOTHEMIIEMBIM

KOMIIOHCHTOM IIpaBOBOT'O IOCyAapCTBaA.

3. IIpaBoBoii uaeaJn3M u NPaBoOBO HUTWIN3M
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TepMuH «HUTHIM3M» MPOMU3OINEN OT JIaTUHCKoro cioBa «Nihil», koropoe
O3HaYaeT «HHUYTO», «HUYEero». Kak coIUasbHOE  SIBICHHUE  HUSUIUIM
XapaKTepU3yeTCs:

a) pe3Ko KPUTHYECKHM, KpailHE HETaTUBHBIM  OTHOIIEHHUEM K
OOIIETPUHATHIM, 0OBEKTUBHBIM (a0COTIOTHBIM) IIEHHOCTSIM;

0) MaKCUMAaJTHCTCKUM MTO/IXO/IOM, WHTEHCHUBHOCTEHIO,
0ECKOMITPOMHUCCHOCTBIO OTPHIIAHUS;

B) HE CONPSKEH C NO3UTUBHON MTPOrPaMMON;

T') HECeT B ce0e IeCTPYKTUBHOE, pa3pyIINTEIHbHOE HAYaJo.

B 3aBucMMOCTH OT TOr0, KakvMe HEHHOCTH OTPUIIAIOTCS, HUTUIU3M MOXKET
OBITH MTOJIUTHYECKUM, PEITUTUO3HBIM, HDABCTBCHHBIM U T.1I.

IIpasosoti (unu ropuduyeckuil) Hueunu3mM MPEACTaBISET cOOON HETPU3HAHUE
MpaBa KakK COIMAIBHON IIEHHOCTH W TPOSBIIACTCS B HETAaTHUBHO-OTPHIIATCIIEHOM
OTHOIIEHUH K TPaBy, 3aKOHAM, TIPABOIIOPSIKY, B HEBEPUU B HEOOXOIUMOCTh Ipa-
Ba, €r0 BO3MOKHOCTH, OOLIECTBEHHYIO MOJIE3HOCTb.

IIpop. H.MU. Mary3os'® Beyenser cunegyromme (OpMBI  IIPaBOBOIO
HUTWIIM3MA:

a) YMBIIUICHHOE HApYIICHHWE 3aKOHOB W HWHBIX HOPMaTHBHO-TIPABOBBIX
aKTOB;

0) MaccoBoe HecOOI0/IeHNE U HEUCIIOJIHEHNE IOPUIUIECKUX TPEITUCAHNN;

B) U3JIaHHUE MTPOTHBOPEUMBBIX MTPABOBBIX aKTOB;

I') IOJIMEHA 3aKOHHOCTH 11€71€C000pa3HOCThIO;

1) KOH(POHTALUS MPEACTABUTEIBHBIX U UCTIOJIHUTEIBHBIX CTPYKTYD;

€) HapyIlIeHHUE MPaB YEJIOBEKA;

&) Teoperuueckas (opma MpaBOBOro HUTHIM3MA (B HaydyHOH cdepe, B
paboTax ©pucToB, GpuI0codoB U ap.).

IIpod. B.A. Tymanos'® roBoput, BO-IepBBIX, 0 NACCHMBHOI M aKTUBHOM

dbopmax mpaBoBoro Huruiamama. Jlnsg maccuBHOW  (OPMBI  XapaKTEPHO

197 Mary3os, Huxonait Urnarsesuy. Teopus rocynapcTsa u npasa : yueouuk / H. Y. Martysos, A. B. Maisko ; pel.
: M. H. Mapuenxko [u ap.] ; Poc. akan. Hap. x03-Ba u roc. ciyx0s!I npu Ilpesngenre PO. — 5-e u3g. — Mocksa :
[Heno, 2021, 2022. — 528 c.
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0e3pa3IM4yHOe OTHOIIEHUE K MpaBy, sIBHAs HEJOOLIEHKA €ro poJidi U 3HAYEHUS.
AKTUBHOMY IOPUJIUYECKOMY HUTHIN3MY CBOMCTBEHHO OCO3HAaHHO BpaxiacOHOE
OTHOULIEHHWE K mpaBy. [IpeacTaBuTenn 3TOro HampaBiI€HUS BUIAT, KAKYIO BaXKHYIO
pOJIb UTPAET WIM MOXKET WUrpaTh MPaBO B KU3HU OOIIECTBA, U UMEHHO MOATOMY
BBICTYNAIOT POTHUB HETO.

Bo-BTopsIx, npod. B.A. TymaHoB pa3nensieT npaBOBOM HUTHIIU3M:

a) Ha BBICOKOM JTake OOLIECTBEHHOTO CO3HAHMS (B BHJIE MJICOJIOTMYECKUX
TEYCHUN U TEOPETUUECKUX TOKTPUH);

0) Ha ypoBHE OOBIJICHHOT0, MAaCCOBOTO CO3HaHUs (B (hopMe OTpUIIATEIHHBIX
YCTaHOBOK, CTOMKUX NMPEAYyOeKIEHUI U CTEPEOTHUIIOB);

B) BEIOMCTBEHHBIH (B (hOpMe IOPUINYECKUX KOJUTM3UHN Pa3HBIX [0 UEPAPXUU
HOpPMAaTUBHBIX aKTOB).

[IpaBOBOI HUTHIJIM3M - 3TO NATOJIOTUS MPABOBOTO CO3HAHUS, 00YCIIOBICHHAS
OINpEJENEHHBIM COCTOSIHUEM oOmecTBa. [loaToMy myT OOpHOBI ¢ HUM JIOJKHBI
OBITH pPa3HOOOpa3HbI. ITO:

a) peopMbl COIMATIBHO-IKOHOMHUYECKOTO XapaKTepa;

0) HM3MEHEHHUE COAEpk aHUs IPABOBOTO PETYIUPOBAHMS, MAKCHUMAaJbHOE
NPUOJIMKEHUE IOPUANUYECKUX HOPM K HHTEPECAM Pa3IMYHBIX CJIOEB HACEIICHHUS;

B) MOJBEM aBTOPUTETA MPABOCY/MsA KaK 3a CYET M3MEHEHHUsl Xapakrepa
CyIeOHOM eATEeIbHOCTH, TaK U IyTEM BOCIIUTAHUS YBAXEHUS K CYIY;

T) yIydlieHHe MPaBONPUMEHUTEIBHON MPAaKTHUKH,

1) TeopeTrdeckasi paboTa B ’TOM HalpaBJICHUU, U JIp.

Bce 30, B mpuHLIMIIE, TpeACTaBIsIeT cO00I HE YTO MHOE, KaK MPOLECC yIy4-
HIEHUS] COCTOSIHUS MPABOBOM KYJIbTYPhI OOIIECTBA, €€ 00OTalIeHUSI.

B nureparype crnpaBeyiMBO OTMEYaeTcs, YTO «OT IMPaBOBOTO HUTHIM3MA

HAJ0 OTJIMYaTh KOHCTPYKTUBHYIO KPUTHKY IpaBa, ¢ OJTHOM CTOPOHBI, & C APYroM -

1% Teopus rocyapcTsa U mpasa: OCHOBBI MAPKCUCTCKO-TEHHHCKOTO yUYeHHs O TOCyaapcTBe U mpase / mox pen.: I1.
C. Pomamkun, M. C. Ctporosud, B. A. TymanoB ; Axagemus Hayk CCCP. MHCTUTYT TOCymapcTBa U mpaBa. —
Mocksa : Akagemust Hayk CCCP, 1962. — 534 c.
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CTPEMUTHCS N30eraTh IOPUINIECKOTO (PETHIIN3MA, TO €CTh BO3BEACHHS B a0COIOT
POJIM IpaBa U APyrux npaBoBeIx cpeacts» (H.JL. I'panar)!®,

Hapsimy ¢ mpaBOBBIM HUTHIIM3MOM CYIIECTBYET MPSIMO MPOTHBOTIOIOKHOE
SBIICHUE - npagosoll udearuzm. 1log HUM TOHHMAIOT (ETUIIM3AIMIO TIPaBa,
MIPEYBEIMUCHNE PEAThbHBIX BO3MOXXHOCTEH €r0 BIUSHUS Ha CyIb0y JIMYHOCTH U
oO1mecTBa, HAMBHOE YOEKIICHUE B TOM, YTO CIPABEJIMBBIC M PA3YMHBIE 3aKOHBI
CTIIOCOOHBI PEIINTh BCE MPOOIEMBI YeTIOBEUSCTRA.

OcHoBHBIMU (hOpMaMH MPOSIBIICHUS ITPABOBOTO UCATH3MA SBIISIOTCS:

- HEpECATMCTUYHOE OTHOIIEHHE K MPaBy CO CTOPOHBI YUCHBIX-TIPABOBEIOB,
BOCIIpUSITUE TIpaBa Kak aOCTpaklUU, OTOPBAHHOM OT XU3HU (B TOM YHCIE
MIPOTHBOIIOCTABJICHUE ITHCAHOTO» U «HETIMCAHOTO) TIpaBa);

- cliernasi Bepa TpaKJaH B «XOPOIIUE 3aKOHBI», KOTOPbIE CIIOCOOHBI OBICTPO
W3MEHUTH )KU3Hb;

- OyKBaJbHOE BOCTIPUATHE TpaBa KaK CpPEICTBA  PEryJIUPOBAHUS
OOIIIECTBEHHBIX OTHOIIEHUHN, WTHOpPUpPOBaHUE TOro (¢akTa, 4TO B peaJbHOU
JEHCTBUTEILHOCTH OOIIECTBEHHBIC OTHOIICHUS PETYIUPYIOTCS HE TOIBKO TIPABOM;

- HUJICATMCTUYECKOE OTHOIIEHHWE K TIpaBy CO CTOPOHBI 3aKOHOaTeNen
(Hanpumep, Hey4eT 3aKOHOAATEIIIMU OOCTOSTEIBCTB PEATbHON JIEHCTBUTEIILHOCTH
pu  pa3pabOTKe W TPUHATHA HOPMATUBHO-TIPABOBBIX aKTOB, cjaboe 3HaHWE
KU3HU, HETIOHUMAaHHE CBSI3M MEXTY COJACPKAHUEM HOPMATHUBHO-TIPABOBOTO aKTa U
WHTEepeCaMu Hapoja, HENMPEeAyCMOTPEHHE MEXaHW3Ma pealu3alud  HOpM
MpaBOBOTO aKTa, Bepa B TO, YTO TNPUHITHE 3aKOHA ABTOMATUYECKHU peEIIaeT
KU3HEHHBIC TTPOOJIEMBI);

- HeaJIeKBaTHOE MMOHUMaHUE JOKHOCTHBIMH JIUIIAMHA U TOCYIapCTBEHHBIMU
opraHaMu BO3MOXKHOCTEH 3aKkoHa (MX CHUJIBHOE TMPEYBEJIMYCHHE), a TaKKe
MpeJIeoB MPaBOBOTO BO3CHCTBHS,

- yBIcUYeHUE (OpMaIBLHON CTOPOHOM TpaBa (HAIpuUMep, MPU PACCMOTPEHUHU

MHOTHUX CyA€OHBIX Je).

19 O6mas Teopus rocynapctsa u npasa [Tekct] : kypc nexuuii : B 3 Boil / Adanacees B. C., Toitman B. U,
I'panat H. JI.- nokropa ropua. Hayk, nmpodeccopa u nap.; [Toa. pen. n-pa ropua. Hayk npod. B. U. T'oitmana; M-Bo
BHYTp. Aea PD. Mock. ropua. us-T. - Mocksa, 1996-.
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[IpaBoBoii UH(DAHTUITU3M, KaK Pa3HOBUIHOCTH nedopmaru
MPaBOCO3HAHUS, OTJIMYaeTCad ClIabOCThIO TMPaBOBBIX 3HAHUM TIpU  TBEPOU
yOeXACHHOCTH JIMYHOCTH B JOCTATOYHOM WX YpPOBHE. B oTinmume oT mpaBOBOTO
HUTUJIM3MA U MPABOBOrO MECAIN3Ma OH SIBISIETCS MEHEE OMACHOW, CPaBHUTEIBHO
JIETKO MPEO0IUMON Pa3HOBUAHOCTHIO fedopMalinu mpaBoco3HaHus. C MpaBoBBIM
UHOAHTIWIM3MOM TPAaHUYUT TPABOBOM  TUJIETAaHTU3M, KOTOPBIM O3HAYaET
JIETKOMBICIIEHHOE OTHOIIIEHHE K TpaBy, BOJBHOE OOpallleHHE C 3aKOHOM IpHU
HAJIMYUU TIOBEPXHOCTHBIX, OECCHCTEMHBIX NPaBOBBIX 3HaHWi (000 BceM -
noHemHory). [IpaBoBas nemarorus xapakTepHa IJsi JIMI, KOTOpble 00JadaroT
IIPaBOBBIMM 3HAHUSIMH, HO HCKIIIOYAKOT WM HPHUHIKAOT €ro COLHAIBHYIO
LHEHHOCTh M MCHOJB3YIOT IpPaBO HMCKIIOUUTEIBHO B CBOMX JIMYHBIX, 3a4acTYIO

aHTI/IO6HIGCTBeHHI)IX HHTCpCCax.

I'maBa 21. 3aKOHHOCTB M IPABONOPSAAOK
1. IlonsAiTHE ¥ NPU3HAKH 3AKOHHOCTH

3axonnocmy - (pyHIAMEHTaJIbHAs KATEropus BCEH IOPUAMYECKON HAYKH H
IIPaKTUKH, & €€ YPOBEHb M COCTOSIHME CIIYXaT IJIaBHBIMH KPUTEPUSMH OLICHKH
IPaBOBOM KM3HM 00LIECTBA U Tpaxaan",

B ropunnyeckoi HayKe CII0KWIACh TPaAULIMOHHAS KOHLEMLHS 3aKOHHOCTH,
CYUIHOCTh KOTOpPOH 3aKJII0OYaeTcsi B CTPOTOM M HEYKJIOHHOM COOJIOJCHUH U
WCIIOJTHEHUH BCEMHM CYOBEKTaMH TMpaBa JEUCTBYIOUIEro 3akoHoaaTenbcTBa. C
TOYKM 3peHHs] (YHKIUMOHAJIBHOW pOJIM 3aKOHHOCTh paccMaTpUBaeTCsi Kak
IPUHLINI, KaK METOJ OCYILIECTBICHUS BJIACTH, KaK PEXKUM OOIIECTBEHHOM KU3HHU,
KaK cucTeMa TpeOOBaHUM, TPEABABISIEMbIX K TUYHOCTH.

Bmecre ¢ Tem, HayuHble MyOJUKalMKd TO3BOJSIOT paccMaTpUBATh
3aKOHHOCTb B JOTIOTHUTENbHBIX WMHTEpHIpETaALHIX, OTpEeESIONINe

MHPOBO33PCHYCCKO-METOJOJIOTHYCCKNE OCHOBBI 3aKOHHOCTH. Peusb naer o

200 TMuronkun, A. C. Teopus rocynapcTsa ¥ npasa : yueOnuk ans By3os / A. C. ITuronxun, A. H. Tonosucrukosa,
10. A. Imutpues ; nox penaknueid A. C. [Turonkuna, 0. A. JImurpueBa. — 4-e u3z., nepepad. u gorm. — MockBa :
WznatensctBo FOpaiit, 2025.
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KOMIUIEKCHOM TIOJXOZI€, TMO3BOJIAIOIIEM YYUTHIBaTh, KaK TEOPETUYECKUE, TaK U
npakTHYeckrue (HaKToOphl, BIUSIONINE Ha €€ COJIep KaHMUe.

C.C. Anekcees?® oTmedan, 4TO 3aKOHHOCTH BBIPAKAET OOLIMI MPHHIIUII
OTHOIIICHHUs O0IIECTBA K TpaBy B 11esioM. [ToaToMy ee copepikaHne paccMaTpUBaiOT
B TPEX aCMeKTax:

a) B IJIaHE «IIPABOBOT0» XapaKTepa OOIIECTBEHHOM KU3HU;

0) ¢ mo3uruii TpeOOBaHUS BCEOOIIETO YBAXKCHUS K 3aKOHY M 0053aTEIbHOTO
€ro UCIOJIHEHUS BCEMU CyOBEKTaMU;

B) TOJ YIJIOM 3peHus TpeOoBaHUS O€3yCIOBHOHN 3alllMTHl M PEATbHOTO
oOecriedeHrs TpaB, HHTEPECOB TPaXKIaH M OXPAHBI MPABOIOPSIKA B IICJIOM OT
aroboro mpouszBona. CrenoBaTeNbHO, COACPKAHUE 3aKOHHOCTH CBSI3aHO KakK C
MOBE/ICHUEM CYOBEKTOB, pEalM3yIOIUX IMpaBO, TaK M C JEATEIbHOCTHIO
rOCyIapCTBEHHBIX OPTaHOB, 00ECTICUNBAIOIINX €r0 (OPMUPOBAHNE, PEATH3AIUI0 U
3aIUTY.

PaccmaTpuBaemass ¢ caMbIX IMUPOKHUX TIO3MIMHA, 3aKOHHOCTh - 3TO
KOMIUIEKCHOE TMOJHUTHUKO-TIPABOBOE SIBICHHE, OTPAXKAIOILIEe MPaBOBOW XapakTep
OpraHu3aIy 00IIeCTBEHHO-TTOJUTHYECKON )KU3HH, OPTaHIMUECKYIO CBS3b MpaBa U
BJIACTH, TIpaBa M FOCYAapCTBa.

3axkonHoCmb - ATO TaKkKe YacTh JAEMOKPATHYECKOTO PeXUMa, O3HAYAOIIAs
HEYKJIOHHOE COOIoIcHHE (MPUMEHEHHE, UCTIOJIHEHNE) IEHCTBYIOIINX 3aKOHOB U
WHBIX HOPMATHBHBIX MPABOBBIX aKTOB, MPEXJE BCEro, OpraHaMu TocyJapcTBa U
JTOJHKHOCTHBIMU JIMIIAMH, a TAK)KE TPpayKIaHaMH, OOIIICCTBCHHBIMU 00hEIMHEHUSIMHU
U OpraHu3aiisiMi. B TakoMm pexxuMe AesTenbHOCTh BCeX CYOhEKTOB OCHOBBIBACTCS
Ha 3aKOHE, a UeH NpaBa, CBOOObI, TYMaHU3Ma, B3AUMHON OTBETCTBEHHOCTH U €€
HEOTBPATUMOCTH MPEOOIAIaloT HaJ JIMYHBIMH, TPYNIOBBIMH U KJIACCOBBIMHU
WHTEpecaMu.

Takum 00pa3oM, K cmpyKmypHbuIM dJ1eMeHmMaM 3aKOHHOCHU OTHOCSATCS:

201 Teopusi ToCyapcTBa U IpaBa : y4eOHHK Ul CTYJEHTOB BHICHIMX YYeOHBIX 3aBEJEHHUM, 0Oydaromuxcs II0
criernanbHOCTH «lOpucnpyaennus» / [C. C. AnekceeB u np.] ; otB. pen. B. [I. IlepeBanos. - 4-e u3n., nepepad. u
nomn. - Mocksa : Hopma : UHOPA-M, 2011. - 495 c.
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1. Henp - AOCTHMXKEHHE CTPOrOro M HEYKOCHUTEIBHOIO COOJIIOJIEHUS U
UCIIOJTHEHUS] BCEMH CYOBEKTaMHU IIpaBa €ro HOpM;

2. B3rmsagpl M IOpUHOMNBL - COJNEPKAHWE W TEOPETHYECKAas OCHOBA
3aKOHHOCTU;

3. Cucrtema cCpeacTB, NPUEMOB M YCJIOBHM, € IOMOIIBIO KOTOPBIX
IIPOUCXOJIUT OCYILECTBIICHNE UEU U Hayasl 3aKOHHOCTH;

4. MoTHUBUpPOBaHHAs JEATEIBHOCTb YEJIOBEKA - CBI3YIOLIUMH 3JIEMEHT
3aKOHHOCTH, ONPEACIIIOMNN €€ COUUAIBHYIO IIPUPOLLY;

5. Kpurepuu ouieHKM MOBEACHUS CyOBEKTOB OOLIECTBEHHBIX OTHOUIEHHH -
JEHCTBYIOLIEE 3aKOHOATENBCTBO;

6. IOpunnyeckas OCHOBa 3aKOHHOCTH - NPAaBO U IPABOMEPHOE MOBEICHUE
YYaCTHUKOB OTHOLICHUIA.

Utak, 3akonHocms - 3TO NPUHUMIL, PEXKUM U METOJ (PYHKIIMOHHUPOBAHUS
o011ecTBa ¥ TOCy1apCcTBa, B OCHOBE KOTOPBIX JIEKUT TOUHOE UCIIOJHEHHE 3aKOHOB
Y UHBIX HOPMAaTUBHBIX MPABOBBIX AKTOB I'OCYJApCTBOM, JOJKHOCTHBIMU JIMIAMHU,

0O0I11IeCTBEHHBIMU 00bEAMHEHUAMU U TPAXKTAHAMH.

2. OCHOBHBIC NPUHIMIIBI M TAPAHTHH 3AKOHHOCTH

CyIIHOCT  3aKOHHOCTH  COCTaBJIIET  HEYKJIOHHOE  COOJIOACHHE WU
UCIIOJTHEHUM BCEMH CYOBbEKTaMH IIpaBa JIEHCTBYIOILIETO 3aKOHOJATENIbCTBA.
PaccmarpuBass Hapsgy C OTUM  3aKOHHOCTb KakK IEJNEBYKD  YCTaHOBKY
OOIIECTBEHHOTO  pa3BUTHUsI, MOXKHO €€ XapaKTepu3oBaTh Kak  IPOLECC
(dbopMHUpOBaHHSA MPABOBOIO TOCyIapcTBa M pealu3allud UAEH COLMAIbHOM
CIIPABEJINBOCTH.

Ilpunyuner  3akonHOCcmu - 3TO OOYCIIOBJIEHHAs 3aKOHOMEPHOCTAMU
OOILIECTBEHHOTO pPa3BUTHS CUCTEMa HUJEH U B3MISIOB, KOTOpbIE OOpPETaIOT
KaueCcTBO MCXOJHOr0 Havajla B (OpMUPOBAHMM MOTHBOB IPABOMEPHOTO

IIOBCACHUA " BHYTPCHHCTO Y6G}KI[CHI/I}I OTHOCHUTCIIbHO HCO6XOI{I/IMOCTI/I
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202 B yyce Hanbosiee BaKHbBIX

COOJII0ICHNS 3aKOHOB U MHBIX HOPMATHUBHBIX aKTOB
IPUHLUIIOB 3aKOHHOCTHM MOYKHO Ha3BaTh CJEAYIOIIME: €IUHCTBO, BCEOOIIHOCTH
3aKOHHOCTH; TapaHTHPOBAHHOCTh OCHOBHBIX TIpaB H CBOOOJ TIpa)KaaH;
HEOTBPATHUMOCTb OTBETCTBEHHOCTH; PABEHCTBO BCEX Iepea 3akoHoM. ColeprkaHue
YKa3aHHBIX IPUHLHUIIOB PACKPHIBAET 3HAYEHHE 3aKOHHOCTH B ’KM3HU OOILECTBA U B
(GYHKIIMOHUPOBAHUU TOCYIapCTBA.

[IpyHuMn  eguMHCTBA M BCEOOIIHOCTHM ~ 3aKOHHOCTM  O3HAYaeT
0011e00s3aTenbHOCTh TpeOOBaHUN JIEHCTBYIOIIETO 3aKOHOJATENILCTBA JJIS BCEX
CyOBEKTOB IPAaBOBBIX OTHOUIEHMH, €JUHOOOpA3HOE MOHHMMAHUE IOPUIUYECKUX
KPUTEPUEB OLICHKU IIOBEJICHUSA YYaCTHHKOB OTHOILUEHUH, HMX TOJKOBAaHHS U
npuMeHeHus. J[aHHBI NPUHLIMI TaK)KE€ COCTOUT B BBIPABHUBAHUU MPABOBOTO
peryJupoBaHusi OOLIECTBEHHBIX OTHOLIEHUH HE3aBUCHUMO OT BHUJOB HOPMAaTHUBHBIX
aKTOB, CYOBEKTOB IMPABOOTHOUIEHUH M XapakTepa OOBEKTOB BO3JeHCTBUS. Pedb
UJET O CTPEMJIEHUU JOCTUYh COLUAIBHO-TIPABOBOTO PABEHCTBA B CYOBEKTHO-
OOBEKTHOM M MPOCTPAHCTBEHHO-BPEMEHHOM H3MepeHusix. OT yCHEIHOTro
IIPETBOPEHUS €TO B )KU3Hb 3aBUCHUT PEAIBHOE COCTOSTHUE 3aKOHHOCTH.

l'apanmuposannocms O0CHOBHBIX Npagé u 80000 uyeno8eka - OIUH W3
BAKHENIINX MPUHIIUIIOB HE TOJIBKO 3aKOHHOCTH, HO U IIpaBa. ColMaibHyI0 OCHOBY
ATOr0 TMPUHLMIA COCTAaBISIET HJed BCeOoOIIed 3alluThl HMHAMBUAA U
HEOOXOUMOCTH O00€ecledeHHs] MpPUOpUTETa OOIIETYMAaHUTAPHBIX LIEHHOCTEM.
3ajaya COCTOUT B TOM, 4YTOOBI HAlTH pa3yMHOE COUYETaHHE MHTEPECOB BO
B3aMMOOTHOUICHUSIX YEJIOBEK - OOLIECTBO, IPAKJAaHUH - TOCYAapCTBO OMPEIEIUTh
IIPEEIIbl UX ITPAaBOBOT'O PETYJINPOBAHUS.

[IpyHIMT HEOTBPAaTHMOCTH HAaKa3aHWs 3a COBEPLIEHHOE IMPABOHAPYLIEHUE
XapakTepu3yeT  IOPUAUYECKYIO  IIPUPOAY  3aKOHHOCTH U OIPEAENsaeTcs
NESATENBHOCThIO  OOIIECTBEHHBIX M TOCYJAapCTBEHHBIX HMHCTUTYTOB TIO €€
ocyuiecTBiaeHuo. Ero cyTe 3akirodaercs B TOM, 4TO JIF0OO€ IPOTUBOIPABHOE

ACAHHUEC OOJI2KHO OBITh CBOCBPCMCHHO PACKPBLITO, 4 BUHOBHBLIC B €TI0 COBCPIICHHUHA

202 Teopusi rTocynapctBa u mpasa : yueOuuk / [Batmep Y. D. u ap.] ; mox o6m. pex. O. B. Mapreimuna ;
MocxkoBckuit roc. opuamdeckuii yH-T uM. O. E. Kyrapuna (MI'TOA). - N3a. 3-e, nepepad. u mom. - Mocksa :
IIpocnexrt, 2017.
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JOJDKHBI TIOHECTH aJIEKBAaTHOE COJCSIHHOMY HakaszaHue. lIpuueM rocyaapcTtBo
OPUMEHSIET MEpPbl MNPUHYXACHUS B CTPOr0 HMHAMBUAYAJIHLHOM TOPSIKE Ha
OCHOBAaHUM  (PAKTHUYECKHX JOKa3aTeNbCTB M coo0pa3HO  JEHCTBYIOIIEMY
3aKOHOJIATEIbCTBY. Te€M CaMbIM JOCTUTAETCSl U BOCITUTATEbHAS POJIb.

[TpuHIIMIT paBeHCTBA BCEX MEpe] 3aKOHOM O3HA4yaeT, YTO Y BCeX CyOBEKTOB
npaBa JI0JDKHA OBITH paBHAsi 0053aHHOCTH COOJIIOIaTh MTPABOBBIC IPEANUCAHMS, a B
PaBHBIX YCIOBHUAX BCE JOJIKHBI OBITh OJJMHAKOBO 3alUIIIEHHBIMU. PaBeHCTBO Bcex
nepea 3aKOHOM KAacaeTcsl He TOJbKO TpaXkJaH, HO U MHBIX CYOBEKTOB MpaBa -
KOJUIEKTUBHBIX O0pa30BaHU, rOCYJapCTBEHHBIX OPraHoOB, JOHKHOCTHBIX JIMIL U
IpeanojaraeT paBHBIM MPAaBOBOM CTaTyC OJHOTHUIHBIX CYOBEKTOB IIpaBa,
HaXOJISAMIUXCS B OJTMHAKOBBIX COIMMAIBHO-DPKOHOMHYECKUX YCIOBHSIX.

B 1opuandeckoii 1urepaType BBIACISIOT U JIPYTUe MPUHIUIIBI 3aKOHHOCTH:
TUHAMU3M;  CBS3b  KYJBTYPHOCTH W 3aKOHHOCTH;  HEJOMYCTUMOCTh
IIPOTHUBOIIOCTABJIEHUS 3aKOHHOCTH U 1€JIECO00PA3HOCTH.

Cy1iecTBOBaHUE U YKPEIUIEHHE 3aKOHHOCTH HE MPOUCXOJUT caMmo Mo cebe,
0e3 IeJIeHaNPaBICHHONW JESATEIbHOCTU CYOBEKTOB OOIECTBEHHBIX OTHOIICHUH,
0e3 HaJIM4Yusl COOTBETCTBYIOLIUX YCIOBUM U CPEJCTB, KOMIUIEKCA SKOHOMUYECKHUX,
MOJUTHYECKUX W UACOJIOTHUYECKMX M IOPUAWYECKUX Mep, OO0eCreunBarOIINX
TOYHOC W HEYKJIOHHOE TNPETBOPECHHWE B JKW3HH 3aKOHOB W WHBIX HOPMATHBHBIX
MpaBOBBIX akToB. Jljis 9TOro HeoOXoaMMa COOTBETCTBYIOIIAS —CHUCTEMaA
oOecreyeHus: 3aKOHHOCTH.

Cucrema obecrieueHrs 3aKOHHOCTH TPEJCTABISIET COOOM CTPYKTYpYy Mep,
HaMpaBJICHHYI0 Ha MNPOQUIAKTUKY HApYIICHUH 3aKOHHOCTH U YIPOUYCHHUE
3aKOHHOCTH, TO €CTh COCTOMUT U3 JBYX OJIOKOB: a) MPO(PUIAKTUKA HApYIIECHUU
3aKOHHOCTHU; 0) YIIPOUCHHUE 3aKOHHOCTH.

[IpodunakTuka HapylmIeHWA 3aKOHHOCTH O3HA4YaeT BBISBICHWE NPUYHH U
YCIIOBUH HapyIICHUN 3aKOHHOCTH, MX YCTPAaHEHHE, a TAKKe TUKBHIAIIUIO BCEX TEX
HETaTUBHBIX (PAKTOPOB, SBJIECHUW M TPOIECCOB, KOTOPBIC BEAYT K HAPYIICHUSIM
3aKOHHOCTU. B ymcie Takoro poaa (hakTopoB - S5KOHOMHYECKAss U MOJUTHYECKAs

HeCTa6I/IJ'II)HOCTB, HHU3Kas IIpaBOBas KYJIbTypa HACCICHHA, IHOJIZKHOCTHBLIX JIUII,
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nedopmatiys mpoGhecCUuOHAIBHOIO TPABOCO3HAHUS, YCTAHOBKA JOJIKHOCTHBIX JIUI]
Ha IPUOPUTET 11eJ1eCO00Pa3ZHOCTH NIEPE]l 3aKOHHOCTHIO U TaK Jajiee.

Ynpouenue 3aKOHHOCTHU Ipeanoiaraet dbopmupoBanue U
COBEPILIEHCTBOBAHKE, PAa3BUTUE TapaHTHIl 3aKOHHOCTU B JEATEILHOCTH OpPraHOB
rocyapCTBEHHOW BJACTH, OPraHOB MECTHOI'O CaMOYIPABIEHUS, JTOJKHOCTHBIX
T,

l'apanmuu  3axonHocmu - 3TO OOYCJIOBJICGHHas 3aKOHOMEPHOCTSIMU
OOILIECTBEHHOI'O Ppa3BUTUSl CHCTEMa YCIOBHUM M CPEACTB, OOeclednBaronias
npolecc pealu3ali 3aKOHHOCTM M TeM caMbiM  (opMupyromas Takylo
YIOPSIIOYEHHOCTh COLIMAIIBHBIX OTHOUIEHHM, KOTOpas CHOCOOCTBYET IBUKEHHIO
CTPaHbI K COCTOSIHUIO JE€MOKPATHH.

B ropuanueckoil nutepaType rapaHTUy 3aKOHHOCTH KJIacCU(PUIMPYIOTCS Ha
nBe OojbIIMe TpyHIbl: o0mMe W cneuuaibHblie. K mepBomMy BHIy OTHOCSTCS
SKOHOMHUYECKHUE, MOJIUTUKO-UJIEOJIOTMYECKUE, HPAaBCTBEHHO-TYXOBHbIE TrapaHTHUU;
KO BTOPOMY - COOCTBEHHO IOPUIUYECKHE.

Onpenensoniee 3HAYEHUE HUMEIOT SKOHOMUYECKHE M IMOJHUTHUKO-
UJCO0JOTMUYECKHE TapaHTHUM: MaTepuajbHble YCIOBHMSI KH3HHM  OOILECTBa,
pazHooOpa3zue (popM COOCTBEHHOCTH, XO3SUCTBEHHAs CaMOCTOSITEIbHOCTD
CyOBbEKTOB, OEeCKpU3UCHOE pazBuUTHE X03MCTBEHHOTO KOMILJICKCA;
JE€MOKpPAaTUYECKOE YCTPOMCTBO TOCYAapCTBEHHOTO M OOILIECTBEHHOIO CTPOS,
OTpaXaeMoro B ()YHKIMOHUPOBAHUU MOJMTHYECKOW CHUCTEMBI B LIEJIOM, C
XapaKTepHBbIM JJIi Hee IMOJIUTUYECKUM IUTIOPATU3MOM, PEAIbHBIM pa3JielieHueM
BJIACTEeH, HaJIMYUMEM TEHJIECHUUMH K MOCTPOCHHUIO TPABOBOIO TOCYyAapCTBa.
OCHOBHBIM  TIOJTUTHYECKUM  YCIIOBUEM 3aKOHHOCTH  BBICTYNAeT CHJIbHAs
roCy/lapCTBEHHasl  BJIACTh, OMNPEICNAIOIIAsACA  CHOCOOHOCTBIO  OOECHEeunTh
coOJII0/IeHNE 3aKOHOB, 0€30MACHOCTh HACEJICHHS U TOJIb3YIOIIAsICS MOJACPKKON U
YBaXEHUEM HACEJICHUS.

Ocoboe MecTo 3aHMMAlOT ujeojoruueckue rapantuu. CocTosHUE
3aKOHHOCTH BO MHOTO ONPEAEIIAETCS YPOBHEM MPABOBOM, MOTUTUUYECKON U 0011Ien

KynbTypbl HaceieHus. llpu Hammuuu B oOmectBe nepuuuTa KYyJIbTYpHI,
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JYXOBHOCTH, HAy4yHO€ pPYKOBOJICTBO UM  3aMEHSETCS  MMIIPOBHU3ALIUEH,
aIMUHUCTPATUBHBIM HAXXUMOM, BOJEBbIMU pemieHusiMu. [lpu rocmonctse
BOJIFOHTAPU3Ma UTHOPUPYIOTCSI HOPMBI IPaBa U MOPAIIM, UCTOPUYECKUE TPATULIUU
U oObuan. 3a0BEeHUME OTUYECKHX OCHOB pa3BUTUSA CTPaHbl BEAET K €€
HYKOHOMUYECKOMY, TMOJUTHYECKOMY M COIHMalbHOMY OOHHUIIaHuto0. I[losTomy
HPAaBCTBEHHO-yXOBHbIE Hayajla B JIIOOOM TMpoliecce MUMEIOT (PYHKIIMOHAIBHOE
MEPBEHCTBO MO OTHOIIEHUIO K YKOHOMUKE U TIOJIUTHKE.

Opuanueckue rapantur - 3TO  OOYCIIOBIIEHHass  OCOOEHHOCTSIMHU
HKOHOMHYECKOTO U OOIIECTBEHHOIO CTPOSl CHUCTEMa YCIOBUM M CPEJICTB,
3aKpEIUICHHBIX B  JICHCTBYIOIIEM 3aKOHOAATEICTBE M HEMOCPEIACTBEHHO
HaIlpaBJIEHHBIX HA 00ECIIeYeHUE 3aKOHHOCTH.

B  MoHorpajguueckoii u  y4eOHOM  JUTEpaType paccMaTpuBaeTCs
MHOT000Opa3HbIi CHEKTP OpuANYecKUX rapantuil. K Haubosiee CylmiecTBEHHBIM U3
HUX OTHOCSITCS:

l. mnomHota © SPQPEKTUBHOCTb IOPUAMYECKUX HOPM, aJEKBATHO
OTpaXkarolye TeHACHIINY pa3BUTHUS OOIECTBA;

2. BBICOKHMI ypOBEHb KOHTpOJII M HaJ30pa 3a peaju3alueil 3aKOHHOCTH,
HaIpaBJICHHOW Ha CBOEBPEMEHHOE BBISBIICHUE, MPEAYNPEKICHUE U MpPEeceUeHUe
IIPAaBOHAPYIIEHUN;

3. 3 heKTUBHOCTD FOPUANICCKON OTBETCTBEHHOCTH U 3aIIUTHI,

4. xayecTBEHHas pabOTa KOMIIETEHTHBIX OPIaHOB BJACTH MO OOECIEYEHUIO
3aKOHHOCTHU B Pa3jIMUHBIX cepax KU3HENEATEIbHOCTH 00IIEeCTBa;

5. TIIOCTOSIHHOE€ COBEPIIEHCTBOBAHME M  YJIy4YlIECHUE IOPHUINYECKON
NesATEeIbHOCTH;

6. pa3BUTOE IPABOBOE CO3HAHME M BBICOKAs IPABOBAsI KYJbTYpa HACEJICHU.

COBOKYITHOCTh  BBIIIETIEPEUNCICHHBIX YCIOBHUM M CPEICTB COCTaBIISET
cucteMy rapaHtuii. HeoOXoaumMo OTMETUTh, YTO B PAa3pO3HEHHOM BHUIE OHHU
Manod¢G¢eKkTUBHbI. VX MpakTHUEeCKHil pe3ysbTaT MOKET ObITh JOCTUTHYT TOJBKO B
KOMILJIEKCE C APYTMMH 3JIEMEHTaMH €JUHOT0 MEXaHU3Ma pealu3alud UAeH |

IIPUHIIUIIOB 3aKOHHOCTH. Tonbko L[eJICHAIIPABIICHHAS pabora o



316
COBEPILIEHCTBOBAHUIO OOIIUX YCIIOBUM, 3(PPEKTUBHOE MPUMEHEHHUE CHEIMaIbHbBIX
CPEICTB TO3BOJAT 0OECNeunuTh CTAaOUIIbHYIO 3aKOHHOCTh U YCTOWYMBBIM

MIPABOIOPSIOK — OCHOBY TaPMOHUYHOMN KU3HU OOIIECTBA.

3. IlonsiTHe ¥ BUABI PABONOPAIKA

[TonsiTne mpaBonopsAaKa SBISETCI HEOOXOIUMON COCTaBHOM 4acThio Oolee
IIUPOKOTO TOHATUS OOLIECTBEHHOIO IMOPSJIKA, KOTOPBIM BBICTYyNAET IO
OTHOIIICHHUIO K MPaBOMOPSIKY KaK pOJOBOE MOHSTHE.

Obwecmeennulii NOPsOOK - YIOPAJOUEHHAs! CUCTEMA BCEX CYIIECTBYIOLIUX B
oOlIecTBE OTHOILIECHUH, OCHOBAaHHBIX Ha HEYKJIOHHOM HCIOJHEHUH BCEX
COLIMAJIbHBIX HOPMATHBHBIX PETYISTOPOB (HOPM MOpad, MpaBa, KOPIOPATUBHBIX
HOpM U apyrux)?%3. O6uIecTBEHHBIN TOPANOK MIPU3BaH 00ECIIEYNBATh CONUAIBHBIN
MUP U CHPaBEIJIMBOCTb, TapaHTHPOBATh COIMAIBHO-DKOHOMUYECKHE YCIOBUS
’KU3HU HapoJla, TyMaHHU3aluIo BceX chep )KU3HEAEATENLHOCTH O0IIECTBA.

[TpunararenpbHOE «IPaBOBOWM» YKa3bIBA€T, 4YTO MOPSIOK B O0OIIECTBE
oOpa3oBaH B CBA3U C IIpaBOM M Oaszupyercs Ha HeM. CiienoBaTenbHO, OJHOW U3
IPEINOChUIOK BO3HUKHOBEHHUS MPABOIOPSAJKA CIEAYEeT CUUTATh HOPHUIANYECKYIO
HOPMY ¥ MEXaHH3MBI, 00CCIICUMBAIONINE €€ HM3JaHHe W IMPETBOPEHHE B >KU3Hb.
COOTBETCTBEHHO, NPABONOPAOOK TIPEACTABIAET COOOM KadyeCTBEHHOE COCTOSHUE
YPEryJaupoBaHHOCTH OOIIECTBEHHBIX OTHOILIEHWH, OCHOBAHHOE HA pealln3aluu
MPABOBBIX HOPM U TIPUHIIUTIOB.

Bmecre ¢ Tem, kareropus NpaBomoOpsijika HE CBOAMTCA TOJIBKO K IIPaBy.
Baxnyio posib A TNOHUMaHUS MrpaeT TMOHSTHE 3aKOHHOCTH, TaK Kak
MPABOIOPSAIOK - pe3yibTaT JAeWCTBHA TpaBa M 3akoHHOCTH. ConepikaHueM
MIPABOIOPSAJIKA SBJSIETCSI Takas YIMOPSJIOYEHHOCTh OOLIECTBEHHBIX OTHOIICHUH,
KOTOpasi BbIpa)kaeTcsi B MPAaBOMEPHOM TIOBEJICHUN MX yYaCTHUKOB, COBEPIIIAEMOM

B IIpEJIENIaX IPABOBBIX OTHOLIECHUM.
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Haubonee BaxXHBIMU uepmamu npagonopsoka SBISIOTCS CIEAYOIIUE:
IIPaBONOPSJOK  SIBJSIETCA  pe3yJbTaTOM JEHUCTBHMS IpaBa M 3aKOHHOCTH;
IPEAYCMOTPEH HOPMaMHM W NPUHLMIIAMM 1IpaBa; BO3HHUKAECT B pE3yJbTaTe
peanM3allMid IPABOBBIX HOPM; IOPUAMYECKH OQOPMIIAET YIOPSIOYEHHOCTb
OOIIIECTBEHHBIX OTHOIICHMI; HOCHUT OOBEKTHBHBIH XapakTep; oOecreuyuBaeTcs,
OXPaHAETCS TOCYAAPCTBOM.

K oCHOBHBIM 21eMenmam npagonopsoka OTHOCSTCS:

1. ITpaBO 1 3aKOHHOCTb;

2. IIpaBoMepHOE NOBEICHHUE;

3. Y4acTHUKM MPaBOOTHOILIEHUH, HAJIEJICHHbIE CYOBEKTUBHBIMU NpaBaMu U
IOPUINYECKUMU 00SI3aHHOCTSIMU.

IIpasosoti nopsiook - OCHOBaHHasl Ha IpaBe U CJIOKUBIIASCS B pe3yibTaTe
OCYLIECTBJICHUS HJEM W  [PUHLHUIOB  3aKOHHOCTH  YHOPSAAOYEHHOCTh
OOILIECTBEHHBIX OTHOIICHHWM, BBIPAXKAIOWIAACS B IMPABOMEPHOM IIOBEACHHHM UX
YYaCTHHKOB.

Crenyer pasinyaTrh pEaJbHO CYIIECTBYIOIIMKA NPABOMOPANOK, TO €CTh
(akTHYECKOE COCTOSTHUE OOLIECTBEHHBIX OTHOIICHUMN, YPETYJIUPOBAHHBIX MPABOM,
Y KOHIENTYaJbHBIA MPaBONOPSIOK Kak HACH0, Hleal, o0pa3ely K KOTOPOMY
CTPEMUTCS TOCYAApCTBO B CBOEW NPABOTBOPUYECKOM M MPABONPUMEHUTEIBHOU
NEATEIIBHOCTH.

[Ipu uccnenoBaHuM TpaBONOPSAKa HEOOXOIUMO BBIACIUTh UCXOAHBIE UIEH,
OCHOBBI, Ha KOTOPBIX OH opMuUpyeTcst U PyHKIHOHUPYET. C 0ITHOM CTOPOHBI, OHU
OPEIIIECTBYIOT €My, (OPMUPYIOT NOPSAJIOK, a C IPYrod - ABIISIOTCS OCHOBOM €ro
CYILLECTBOBAHMS U (DYHKIIMOHUPOBaHUA. J(aHHBIE YCTOM HA3bIBAIOTCS NPUHYUNAMU
npagonopsoka, WX TPEICTaBISIETCS BO3MOXKHBIM CBECTH K  CIEAYIOLIUM
TpeOOBAHUSIM:

Ilpunyun  xoncmumyyuonnocmu. OH O03HA4aeT, 4YTO IPABOIOPSAOK
nomqunHeH Kouctutynuum u oOecrieunBaer ee peanuszanuio. Bce TpeGoBanus
KoHCcTUTYylIMM HaxXoOAT B HEM KOHKPETHOE BBIpaKe€HWE. Bpicmiee mnposiBIEHUE

JAHHOTO TPEOOBaHUSI MPOUCXOIUT TOTNAa, KOrjaa (aKTUUecKass KOHCTUTYIUS
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oOliecTBa M OCHOBHOM 3aKOH CTpaHbl CIMBAIOTCA B YCTAHOBJIEHHOM IOPSJIKE
KU3HH.

Ipunyun 3axonnocmu. Kak OTMEYanoch paHee, 3aKOHHOCTb BBICTYIAET
HEOOXOMMBIM YCIOBHEM BO3HHMKHOBEHHUS M (DYHKIIMOHMPOBAHUS MPaBONOPSAIKA.
OHa sBIIA€TCS ONPEACIIAIONIEH IOPUANYECKON XapaKTEPUCTUKOM, IPOHU3BIBAIOIIECH
BCE CTOPOHBI €TI0 CYIIIECTBOBAHUS U YCTaHABJIMBAs €MY OIIPENEICHHOE KauyeCTBO.

Ipunyun yenocmuocmu u cmpykmypuocmu. IIpaBonopsaoK npencTaBisieT
COOOH CIIOKHYIO JMHAMHUYHYIO CHCTEMY, COCTOSLIYI0 U3 B3aUMOJEHCTBYIOLIUX
MHOTOYMCIICHHBIX CTPYKTYPHBIX 3J€MEHTOB. LleIIOCTHOCT M CTPYKTYPHOCTH
BBICTYNAIOT HEOOXOUMBIMU CBOMCTBaMH, NO3BOJISIOIUMUA CBECTH
MHOTOTBICSTYHOE KOJIMYECTBO MPABOBBIX AKTOB B OJHO LIEJIOCTHOE OOpa3oBaHUE -
MEXaHU3M (PYHKIIMOHUPOBAHUS TOCYIapCTBEHHOM BJIACTU U OOILECTBA.

Ipunyun cnpaeeorueocmu W HPABCTBEHHOCTH O3HAYae€T COOTBETCTBHE
MIPaBOMNOPSIKA BBICOKMM HPABCTBEHHBIM yCTOAM. [IpaBomopsiaok HE MOXKET OBITh
amMopalbHBIM W HecnpaBedauBbIM. Eciaum B mpaBoBoil cdepe mpoluBeTaer
COLlMAJIbHAsI ~ HECHPaBeMJIUBOCTb M OE3HPaBCTBEHHOCTh,  OTBEPraroTCs
IYMaHUCTHYECKHE Hayanaa, TO JTO TIEpPBOE CBUAETEIBCTBO O€33aKOHUS U
IIPOU3BOJIA.

Ipunyun 2apanmuposanHocmu TIPU3BaH MPENOTBPATUTH IPEBPALLECHUE
MIPaBOIOPSJIKA B MPABOBYIO 000JOYKY HpOM3BOjia. ['apaHTHUpYIOTCS mpaBa OBITH
YYaCTHHUKOM  TPABOMOPSAKA W PEAIbHOCTh  NPaBOBOTO  COCTOSIHUA,
NpEOCTaBIICEHHbIE TMpaBa M CBOOOJbI, 3aKOHHBIE WHTEPECHI; JIOCTHIKEHUE
IIPaBOMEPHBIMU CpEICTBAMU 3aKOHHOTO pe3ynbrara. [TosTOomMy
rapaHTUPOBAHHOCTh MPABOBBIX MPOBO3IJIAIICHUN BBICTYNAET HEOThEMIIEMbIM
IIPUHIUIIOM MPaBOIOPSIIKA.

Ipunyun nooxoumpoavrnocmu. J{ns1 HOpMaJbHOTO (YHKIMOHUPOBAHMS
MPaBOBOTO MOPSAKA HEOOXOIUM MOCTOSHHBIA KOHTPOJIb, KOTOPBIM JOJIXKEH OBITH
MOBCEMECTHBIM,  BCEOOIIMM M  yHHUBEpCalIbHBbIM.  JlaHHBIH  KOHTPOJIb
OCYUIIECTBJISIETCS. BCEM OOILIECTBOM (€ro CTPYKTypamH), TOCYJapCTBOM U

rpaxxagaHaMH. On OCYHICCTBIIACTCA 3a Ka4CCTBOM 3aKOHOB n
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MPaBOPEATU3AIMOHHON TMPAKTUKH, 34 COBEPIICHCTBOBAHUEM HOPMATUBHBIX
00pa31oB MOBEJCHUS, 32 PEAUTU30BAaHHOCTHIO IIPAB U CBOOO CYObEKTAMHU.

B cBsa3u ¢ Tem, UTO YpOBHH MpPaBOMOpSIKA Pa3IUYHbI, HEOOXOIUMa HX
kinaccudukanusa. KnaccuukanmoHHbli KpUTEPUN MOXKET ObITh PA3JIMYHBIM.

[Io wmacmTabHOCTH BBIACISIOT: TPABOMOPSAIOK CTpaHbl, (deaepaiuu,
cyOBeKTOB (pemeparuu, pernoHa, ropoja, OpraHu3aIum.

ITo 06beMy 1 3HAUUMOCTH — OOIIHM, OTPACIICBOM.

[To xapakTepy OTHOIIEHUN — KOHCTUTYIIMOHHBIN, Cy1e0HBIN, ((MHAHCOBBIN U
TakK Jiajnee.

[lo cremenn odopmieHHOCTH — OGQOPMIICHHBIH (KaK TMPaBWIO) W
HEeoOPMIICHHBIN (peaTn30BaHHOCTh MPABOBBIX OOBIYAECB, TPAAMIIMNA, MOPAIbHBIX
HPUHITUIIOB).

Mexay OOIIECTBEHHBIM U TPABOBBIM IOPSIAKOM CYIIECTBYET TECHas
B3aMMOCBS3b, KOTOpAsi BRIPAKAETCSA B UX 00YCIOBIEHHOCTH 3aKOHOMEPHOCTSIMH U
HEeIsIMU  OOIIECTBEHHOTO  pPa3BUTHUS, CIAMHOW  COLMAIBHOM  MPUPOJIOH,
roCyJ1IapCTBEHHON OXpaHOu. J[aHHBIE MOHATHUS MPEJACTABISIIOT COO0N (PaKkTHUUECKU
CJIOKUBIIUHNCS PE3yIbTaT YIMOPSJOUECHHOCTH OOIIECTBEHHBIX OTHOIICHUMN; UMEIOT
IOPUINIECKYI0 (DOpMY BBIpAXEHHUS W HOCSAT HOPMATHBHBIA Xxapakrtep. Cremyer
TaKk)K€ OTMETUTH, YTO JIOJITO€ BPEMs B COACpKaHHE 3aKOHHOCTH M TMPaBOMOPSIKA
BKJIAJIBIBAJIOCHh BBIMIOJTHEHUE 3aKOHOB W TOA3TOMY pa3jvuusi MEXKIYy HUMH HE
TIPOBO/IUIIOCK.

PaccmarpuBaembie  KaTeropum  B3aUMOOOYCJIOBJIEHBI M OCHOBHBIMH
3aJlayaMu, perraeMbiMid UMH. Bo-miepBbix, obOecrieueHue 3(h(HEeKTUBHOTO pa3BUTHS
o0IecTBa B II€TIOM; BO-BTOPBIX, IEJICHAIIPABICHHAS KOOPIWHAIMS BCEX BHIOB
OOIIIECTBEHHBIX OTHOIICHWNW B HWHTEpPEcax pealu3alid UACH COLUAIBHOM
CTPaBEITMBOCTHU M TIOCTPOCHHSI PABOTO TOCYAapCTBa.

Bmecte ¢ Tem, MeXIy MpaBOMOPSAKOM W OOIIECTBEHHBIM MOPSAKOM €CTh
pasznuyus, OHU COOTHOCATCS KaK 4YacTh W Ileyioe. Y HUX pa3Has COIMAIbHO-
HOpMAaTHBHAs OCHOBA: €CIM [JIsi OOIIECTBEHHOTO TOpsiaKa TpeOyeTrcs BCs

COBOKYIMHOCTh CYIIECTBYIOIIMX B OOIIECTBE TNPAaBWJI ¥ HMHCTUTYTOB, WX
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o0ecrneynBalMX, TO JUIsl MPABOINOpPSAKA — MPaBO M 3aKOHHOCTb. OHU He
COBIAJAIOT MO CBOEMY TreHe3UCy (TPOMCXOXKIEHHUIO): MPaBOMOPSAIOK BO3HUKAET
M03Ke, C MOSIBJICHUEM rocyaapcTBa u npasa. [lo-pazHoMy oHM oOecrieunBaroTcs -
IPaBOMOPSIOK OMUPAETCS HAa OCOOBIM amnmapar NpPUHYXKACHHS, OOIECTBEHHbIN
MOPSIIOK TAaK)KE Ha CHUITY OOIIECTBEHHOTO MHCHHS.

PaccmatpuBas COOTHOIIEHME TMPABOMOPSAJAKA W 3aKOHHOCTH, CJIEIYET
OTMETHTh, YTO B TpaBoBoM cdepe TpyAHO HaWTU sBiIeHUs Oosee
B3aUMOCBsi3aHHbIe. OHUM HMEIOT MHOIO OOIIero, BBICOKA CTENEHb HX
B3aUMOITPOHUKHOBEHUA U 3aBUCUMOCTH. CBOMCTBA 3THX KATETOPUN MEPEXOIAT U3
OAHOTO B JIPyroe¢ KayeCTBO aHAJIM3UPYEMbIX sBJICHUW. Tak, Hampumep,
YIOPSAIOYEHHOCTh, C OJHOW CTOPOHBI, €CTh PE3YJbTAT OCYLIECTBJIECHHUS MpaBa U
3aKOHHOCTH, a C IPYIrOM — UX Ba)KHEUIee CBOMCTBO. Jloroe BpeMs B COAEpIKaHUE
3aKOHHOCTH W MIPABOIOPAIKA BKJIAIBIBAJIOCH BBIMIOJIHEHUE 3AKOHOB U ITO3TOMY OHHU
YHOTPEOJSUTUCH KaK paBHO3HAYHbBIC MOHATHSL.

[IpaBomopsIOK M 3aKOHHOCTH (POPMHUPYIOTCS Ha OAHUX NPHUHIUMAX,
B3aMMOCBSI3aHbl C TOCYJApCTBEHHOW BJACTHIO, Y HUX €IMHOE TOCYJIapCTBEHHO-
BOJICBOE coOJiep>)kaHue uHTepechl. OHU CBS3aHBl C IpaBaMu, CBOOOJaMU U
00SI3aHHOCTSIMU, OTBETCTBEHHOCTBIO TpPaKJaH, CyYObEKTOB IIpaBa, HUMEIOT
HOPMATUBHYIO OIPEIEICHHOCTh. BMecTe ¢ TeMm, maHHOE CXOACTBO HE OTPHUIAET,
MPEAIOoJIaraeT HaJuyue MNPUHUUNHUAIBHBIX OTJIWYUK, ONPEHCISIIOMNX — UX
Ka4ECTBEHHYIO CAMOCTOSITEIIbHOCT.

Bo-nepBbIX, 3aKOHHOCTh M IIPABOMOPSIAOK PA3JIMYHBIE 10 COACPKAHUIO U
XapakTepy. 3aKOHHOCTb  SIBJIISIETCS ~ KAaye€CTBEHHOM  CTOPOHOM  IPaBOBOM
NEATEeIbHOCTU CYOBEKTOB IpaBa WX IOBEJICHUS; CBOMCTBO METOJla, MPUHIIUIIA,
pexuma. [IpaBonopsiok - COCTOSTHUE TPABOBOM JKU3HU OOIIECTBA, YIOPSI0UYCHHAS
CHUCTEMa IPABOBBIX OTHOIIEHUN U UX CBOMCTB.

Bo-BTOpBIX, OHM BBICTYNAIOT PA3JWYHBIMM ATallaMUd PEATU3ALUU BOJIH M
MHTEPECOB BJIACTH W Hapoja. 3aKOHHOCTh - PEaIU3yIoIleecsl MpaBo, MPaBOBOE

Ka4€CTBO HOPMATHUBHBIX W IIPAaBOPCAIM3AllMOHHBIX AKTOB, IIpomHecCa HX



321
peanusanuu. [IpaBonopsAnoOK - NPETBOPEHHOE B >KU3Hb IPaBO, PEATU30BAHHBIC
BOJISI U UHTEPECHI TOCYJaPCTBEHHOM BIACTH M HAPOJA.

B-TpeTbux, OHU HECYT pa3IMYHYIO MPaBOBYIO (PYHKIIMOHAIBHYIO HArpy3Ky.
3aKOHHOCTh - CPEICTBO YCTAHOBJICHUS IMPABOINOpSIKAa, a IPaBONOPSIAOK -
pE3yNbTAT OCYIIECTBICHHS MPaBa U 3aKOHHOCTH, YIIOPSA0YMBAIOIINA COLUATIBHYIO
KU3Hb. 3aKOHHOCTh BBICTYNAET KaK NPUYHMHA, a MPaBOMOPSAJOK - CIEICTBHE.
3aKOHHOCTh  BBICTYNMAaeT CBOEOOpPA3HBIM TPABOBBIM CPEJICTBOM B  pyKax
rOCyJapCTBEHHOM BJACTM M HaApoJa [0 YCTAHOBJICHHIO W MOAJAECPKAHUIO
paBoMNoOpsaKa. ITO YCIOBUE €ro (PYHKIIMOHHUPOBAHHUS, KOTOPOE OOYCIaBIMBAET
BCE CYLIECTBEHHBIC XapaKTEPUCTUKU IPABOIIOPSIKA KaK CBOWCTBA M COCTOSIHUS
oOmecTBeHHOH *u3HU. [loaTOMy npH aHanKu3e MpaBoNopsAIKa BaXXHO BBIACIATH HE
TOJIBKO €T0 OCHOBY, CTPYKTYpPY, (pOopMy, HO U TO, UTO BCE 3TU MPABOBbIE MOMEHTHI
OTBEYAIOT ONPEJECICHHBIM TPEOOBaHUSAM - 00JaJal0T KayecTBOM 3aKOHHOCTH. B
3TOM OJHO W3 NPHUHIUIUAIBHBIX OTIWYUI MPAaBOMOPSAKA OT Y3aKOHEHHOTO
IIPOU3BOJIA.

Ha craHOBieHME W COBEpPIICHCTBOBAHHE BHYTPEHHErO MPaBOMOpPsIKA
OTJIEJIBHOTO TOCY1apCTBA OKAa3bIBACT BIMSHUE MEKyHAPOIHBINA ITPABONIOPAIOK.

Baxueimm ¢aktopoM, 00YCIOBIMBAIOIIUM HEOOXOAUMOCTh CO3JaHUS
MHPOBOTO MPABOMOPSAKAa U €ro JalbHEHILEro YNpOYEHHs], BHICTYNAET pEIICHHUE
npobsieM, KOTOpPO€ OCYILIECTBUMO TOJIBKO TIpPU B3aUMHOM COIVIACUM U
COTPYIHHMYECTBE  pPa3HbIX T[OCYJApPCTB. IJTO  MPOOJIEMBI  HKOJIOTMYECKOU
0€30MacHOCTH, TOMCKa M  HUCHOJb30BAaHUS  DHEPreTUUYECKHUX  PECypCoB,
IpenynpexIeHus MeXAYHapOIHOro TeppopusmMa u npouue. s popmupoBaHus u
HOPMAJIBHOTO  (DYHKIIMOHUPOBAHUS MHPOBOrO  MPABOIOPSAKA HEOOXOAMMO
HaJIM4YME OTJIAXKEHHOIO IPOLECCYaIbHOr0 (IIPOLIEAYPHOIO0) MEXAHU3Ma €ro
nerctBud. [IpolieccyanbHblil MEXaHU3M BKIIIOYAET B ceOsi:

1. MexayHapoHO-TIpaBOBbIE HOPMBI, COJAEpXalliecs B  yCTaBax,
MOJIOXKEHUSX, KOHBEHIUSAX U IOrOBOPAaX M OMPEACIIAIOIINE BOPOCHI IEATEIbHOCTH
MEXIYHAPOAHBIX OpraHu3alii, MOpsI0K PACCMOTPEHUS MEXIOCyAapCTBEHHBIX

CTIOPOB.
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2. MexxnyHapoaHble OpraHU3alKA U OPTraHbl.

3. IOpugmueckue KOHCTPYKLMH, OOECHEUYMBAIOIINE  CTAaOMIBHOCTD,
IIOCJIE0BATEIBHOCTD, YHUBEPCAIbHOCTh npoLeayp U rapaHTHi
(YHKIIMOHUPOBAHMSI MUPOBOI'O IIPABOIIOPSIKA.

C  3aKOHHOCTBIO W  MPABONOPSJIKOM TECHO  CBSI3aHO  IOHSTHE
«rOCYJIapCTBEHHAs JMCLHMIUIMHA», I0J KOTOPOM MOYKHO IIOHMMAaTh Kak
YCTAaHOBJICHHBIN T'OCYAapCTBOM NOPSAJOK OTHOIIEHHH, COIVIACHO KOTOPOMY BCE
rOCyJapCTBEHHBIE OpPraHbl M YUPEKIACHUS, AODKHOCTHBIE JIMLA U TpakKJaHe
JOJDKHBI CBOEBPEMEHHO M TOYHO BBINOJHATH BO3JIOKEHHBIE HAa HUX 3aJa4d U
o0s13aHHOCTH. Kak 3aKOHHOCTH M NPaBOMOPSAOK, JUCIHMIUIMHA TaKXKeE CBs3aHa C
JESTEIBHOCTBIO, IIOBEIECHUEM JIIOJEH M OTpakaeT TpeOoBaHME OOLIECTBA K €ro
WHJUBHAJIAM U COLMAIBHBIM T'PYIIIAM, a TaKXE€ COLHAIBHYI0 OLEHKY ITOBEICHUS
YeJIOBEKa C TOYKHM 3pPEHUsl €ro COOTBETCTBUS OOUIMM HHTEpecaM, TPEOOBAHUSAM
IIPABOBOU KYJIBTYDBI.

['ocynapcTBeHHass JOUCHMIUIMHA pealu3yerca B cdepe OCYLIECTBICHUS
(GyHKUMI TOCyAapcTBa, €ro oOpraHoB M opraHuzanmii. ['ocymapcTBeHHas
JUCLMIUIMHA, 3aKOHHOCTh M IPABONOPSAOK TECHO CBSI3aHbl MEXAYy COOOM,
IIOCKOJIBKY T'OCYAApCTBEHHAsl [HCLUUIUIMHA HEBO3MOXKHA 0e€3 coOnroAcHHus U
WCIIOJIHEHHMSI ~ 3aKOHOB M CO3HATENbHOTO  MO3UTHUBHOTO  OTHOUIEHUS
roCyAapCTBEHHBIX CIYyXaIIUX K YCTAaHOBJIEHHOMY NpaBornopsaky. KoHkpeTHo 3ta
B3aMMOCBS3b IPOSIBISIETCS B CIEAYIOLIEM:

3aKOHHOCTh €CTh OCHOBAa JWMCLHMIUIMHBI, OJHAKO JHCLHILNIMHA HE
ucyepneiBaeTcs TpeOOBaHMEM COOJIIOJIEHUS 3aKOHOB, HWHBIX HOPMATHUBHBIX
MPaBOBbIX AKTOB, YTO SIBJISETCS LEHTPAJIbHOW MJAEEH 3aKOHHOCTH, HO
IpeJoiaraeT eule 1 akTUBHOCTh, UHULIMATUBY B padoTe.

C TOYKHM 3peHUs] HOPMATHUBHOTO OOECIEeUYEHUs! MOHSITHE AMCLUMIUIMHBI IIHPE
MOHATUSL 3aKOHHOCTH. ['OCynapCTBEHHas JUCLUIUIMHA OOecreunBaeTcsl Kak
MPABOBBIMU HOPMaMH, TaK M JPYTMMH COLIMAIbHBIMU HOpMaMmu (B OCOOCHHOCTH

MOpPAJIbHBIMH ). B OCHOBC rocyaa CTBCHHOM JUCIHUITIIINHBI JCKUT
Yy
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HCITIOJIHUTCIbCKAaA JUCHUIIIINHA, ,IIO6pOCOB€CTHOC OTHOIICHHUE JOJDKHOCTHBIX JIMI]

K UCIIOJTHEHHIO BO3JI0’KEHHBIX HA HUX 00S3aHHOCTEH.

I'naBa 22. IIlpaBoMepHoOe noBeeHHe U IPABOHAPYILIEHHE
1. IloHusiTHe, NPU3HAKYN U BUAbI IPABOMEPHOI0 NMOBEIEHUS

IIpasomepnoe nogedenue — 5TO (HAKTUUECKH peaTU30BaHHAS MO/JIETb
COLIMAJIBHOTO TIOBEACHUS, YCTAHOBJEHHAash NPAaBOM U COOTBETCTBYIOIIAS €0
HOPMATUBHBIM  MpeAnucaHusiM. TemM caMblM TPaBOMEpPHOE  IOBEJACHUE
CKJIAJbIBACTCSI M3 CYMMBI: HJcallbHasi MOJENb MOBEICHUs, CHOPMYITHUPOBAHHAS
npaBoM U (PAKTUYECKH peaTM30BaHHAS MOJIENb MPEANUCHIBAEMOTO MOBEICHUS,
KOTOpasi He eMy IPOTUBOPEUMT.

[IpaBoMepHOE MOBEACHUE OJHA M3 BO3MOXHBIX MOJENIEH COOTHOIIEHUMN
MOBEJICHUSI W TpaBa, HO HE EIUHCTBEHHAs. [IpOTHBOMOJIOKHBIM BapUaHTOM
BBICTyIIA€T IMOBeACHUE MpoTuBompaBHoe. CyliecTByeT W TPETUM BapuaHT, B
KOTOPOM TMOBEJICHUE MPaBOM HE OIMOCPENOBAaHO M MpaBy Oe3paznuuno. Monaenu
MPAaBOMEPHOTO W  HEMPABOMEPHOTO TMOBEACHUS  HA3bIBAIOTCA  IPABOBBIM
MOBEJICHHUEM, T.€. IOBEACHUEM, PETIIAMEHTUPOBAHHBIM IIPABOM.

B ropuaudeckoit auTepaTrype OTMEYaeTcs, 4YTO Haubojee yIauyHbIM
MOHSATUEM TPAaBOMEPHOIO TOBEAEHUSA CJIEAyeT TMpPU3HATH  OMpEHCIICHHUE,

chopmymposannoe B.B. OxcaMbITHBIM?%,

IIpaBoMepHOE NOBEIECHUE - 3TO
00yCJIOBJIEHHAS KYJIbTYPHO-HPABCTBEHHBIMHU BO33PECHUSIMU U KU3HEHHBIM OIBITOM
YeJIoBeKa JIEATENIbHOCTh B cepe COLMaIbHOTO JEUCTBUS MpaBa, OCHOBAaHHAs Ha
CO3HATEIHLHOM BBITIOJTHEHHUH €T0 IeJIe U TPeOOBaHMIN.

B wuHBIX wWHTEpHpeTalMAX MPABOMEPHOE MOBEICHUE 4Yalle BCETO
OTIpeJIeNsIeTCsl KaK MOBEJCHHE: a) COBIajaroiiee ¢ TpeOOBaHUAMH HOPM IIpaBa,

COOTBETCTBYIOILIEE IMPABOBBIM MpEANHUCAHUAM; 0) HE MPOTUBOpEUallee HOpPMaM

npaBa, T.€. HE BBIXOJSIIEE 32 UX MPEEIbl; B) HE 3alpelIeHHOe HOpMaMu paBa.

204 Teopus rocyapcTBa M HpaBa : yUYeOHMK I CTyAeHTOB By30B / B.B.OkcampiTHbIA. - M. : UMIID-TTABJINIII,
2004.
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Nmeromeecst MHOTooOpaszue XapaKTepUCTUK MPABOMEPHOIO IOBEIEHUS
MO3BOJISIET BBIICTUTH CJIEIYIOUIUE IPUCYIIIUE EMY OCHOBHBIE YePThI (TPU3HAKH ):

- 00J1alaeT MacCOBOCTHIO MPOSBICHUS. B 3TOM BBIpakaeTcs MpU3HAHHUE U
NOJJIEP’)KKa MPAaBOMEPHOIO MMOBEEHUS OOJBIIMHCTBOM UJIEHOB OOIECTBa €ro
MOJIC3HOCTH U 3HAYUMOCTH;

- COIMAJIbHO 3HAYMMO W OONIECTBEHHO MOJIE3HO, B TOM CMBICJE, YTO C
No3ulMKM OOIleCTBA OHO HAMPABIEHO HAa €ro HOpPMajbHOE pa3BUTHE W
(GYyHKIIMOHUPOBAHUE, MCKIIOYAET MOJCIH TOBEICHUS, HAHOCAIIUN eMy Bpea H
JIECTPYKTUBHOE BO3/ICHCTBUE;

- OIOCPEIOBAHO CO3HATEIHHO-BOJIEBOM JESATEIBHOCTHIO, MPEIoIararmen
CcBO0OOMY BBIOOpAa HMMEHHO KOHKPETHOM MOJIENIM TOBEICHUS M3 BO3MOXKHBIX
BApUAHTOB, OPUEHTUPOBAHHON Ha MO3UTHUBHBIN, COIIMAIBHO-3HAYUMBIN PE3yJIbTaT;

- BBIp@XACTCSI B AaKTUBHOM BBITIOJHEHWH YCTAHOBIICHHBIX IPaBOBBIX
MpPEANMCAaHN, OCHOBAaHHOM Ha  CaMOCTOSATEIBHOCTH  TPaKIAHCKOW |
HPaBCTBEHHOW TMO3UIIMM YEJIOBEKa, OCO3HAHMU WM COLUAIBHBIX MOCIEACTBUI
CBOMX TIOCTYITKOB, COM3MEPCHUHN COOCTBEHHBIX WHTEPECOB C MHTEPECAMHU JIPYTHUX
JIFOJICH, OOIIIECTBA B IICJIOM;

- perIaMeHTHPOBAHO TIPABOM M COOTBETCTBYET €T0 MpeAnucanusM. Bapuant
MOBEJICHUS, POTHUBOPEUAIIINI MpaBy, TUO0 HE BXOAAIIHMKA B chepy €ro mpaBoBOTO
BO3JIeHCTBHS (0€3pa3InuHOE), IPABOMEPHBIM HE SIBIIICTCS;

- MIOJKOHTPOJBHO TOCYIAPCTBY M BJICYET 3a COOOH IOPUINYCCKU 3HAUNMBIE
MOCJIE/ICTBUS;

- TIO3BOJISIET YJIOBJIETBOPSATH 3aKOHHBIM CITIOCOOOM MHTEPECHI U MOTPEOHOCTH
YeJI0BEKa, MOACPKUBAET OOIIECTBCHHBIN MTPABOTIOPSIOK;

- CBSI3aHO C TIO3UTUBHOMN OTBETCTBEHHOCTHIO JIMUHOCTH.

C TouKM 3peHUs ACHCTBHUSA MpaBa MPaBOMEPHOE MOBEACHHUE - 3TO HE JI00as
BO3MOYKHAsI JCATEIBHOCTh 4YeNOBeKa. [IpaBo HE TOJIBKO YCTAaHABIMBAcT U
MPEANKUCHIBAET BO3MOXHBIE U JIOMYCTUMBIE BapUaHThl TMOBEICHUS, HO U
orocpeayeT BHenTHUuEe GOpMBI €ro BeIpakeHus. OTClo/1a TpaBOMEPHOES TTOBEICHHE

MOKET PEaTM30BBIBATHCS TOJIBKO IyTEM: a) COOJIFOICHHS TTPABOBBIX MPEANHCAHUMN;
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0) HCHONB30BaHUS MPEAOCTABICHHBIX TIPaB; B) MCIOJHEHUS BO3JIOKEHHBIX
00s13aHHOCTEH.

[IpaBoMepHOE TIOBEJEHHWE  XapaKTEpHU3yeTCs  TaKXKe  OIMpelelIeHHON
CTPYKTYpOH, B KOTOPYIO BXOJIAT: a) 00BEKT; 0) 0ObEKTUBHAS CTOPOHA; B) CYOBEKT,
T') CyObEKTHUBHASI CTOPOHA.

Obvekmom  TPaBOMEPHOTO  NOBEAEHUS  BBICTYNAIOT  IPEIMETHI
MaTepUaJIbHOIO MHpA; IKEIAaeMO€ IMOBEJECHUE MPOTUBOIOJIONKHOU CTOPOHBI
B3aMMOJICHCTBHS; pE3yJbTaT WIH MOCIEACTBHS TAKOTO MOBEACHHUS.

Obvexmuenas cmoporHa — 3TO BHEIIHE BBIPAKEHHOE IMOBEJIEHUE CYOBEKTa.
OOs13aTENIbHBIM 3JIEMEHTOM OOBEKTHBHONM CTOPOHBI IPABOMEPHOIO IOBEACHMUS
SBIISIETCS. HAIM4YUE OOIIECTBEHHO-TIONE3HOTO pe3ynbrata. [lo oO0bekTHBHOU
CTOpPOHE MPABOMEPHOE MOBEACHUE MOPA3IEIAETCS HAa aKTUBHOE (JeHCcTBUE) TH00
naccuBHoe (0e3iecTBHe).

Cybvekmom TIPaBOMEPHOTO TIOBEJACHUSA BBICTYNA€T WHIUBHUA JUOO
KOJUJIEKTUBHBIE oOpa3oBaHuUs, oOnanarorue COOTBETCTBYIOILIEH
NpaBOCyOBEKTHOCTRIO. TeM camMbplM TIpaBOMEPHOE TMOBEACHHE MOXKET OBITh
WHUBUTyAJIbHBIM (JIMYHBIM) JIMOO KOJIJICKTUBHBIM.

Cybovekmusnas CcmopoHa TIPaBOMEPHOTO TOBEICHHUS XapaKTepH3yeTcCs
CO3HATEJIBHO-BOJIEBON JEATEIBHOCThIO, OOYCIOBJIEHHOW MOTHBaMH, LEISIMU H
YCTaHOBKAMHM,  ONPEICISIIOIIMMUA  MOBEJACHUECKYI0  aKTHBHOCTB/IIACCUBHOCTD
cyobekTa. BenencTsue 3Toro nmoBeieHne, He KOHTPOJIMPYEMOE CO3HAHUEM M BOJICH
yeJioBeKa (HarpuMmep, MajoJieTHHE, TYIIEBHOOOIbHBIE) HE MOXKET ObITh OO0BEKTOM
IIPABOBOT'0 BO3/JCHCTBUS, HE MOKET CUUTATHCS TIPABOBBIM ITOBEJCHUEM.

B 3aBucuMocTH OT CyOBEKTHMBHON CTOPOHBI (MOTHBOB) B IOPUAMYECKOU
JUTEpaType BBIACISIFOTCS CIAEAYIOLIUE TUITBI IPABOMEPHOTO TIOBEICHUSI.

CoyuanvHo-akmuenoe nogedeHue, OCHOBAHO Ha TIJIyOOKOM OCO3HAHUH,
CTOWKOCTH YOXIECHWH W TpHU3HAHUM IICHHOCTH TMpaBa B KadyeCTBE 3HAUYMMOTO
COLIMAJbHOrO perynsaropa. JlaHHOe MOBEJEHHE HAMpaBICHO Ha OCYIIECTBICHHE
NPaBOBBIX  NPEANUCAHUN,  TOJJCpXKaHUE  MPABOMOPSIKA,  3aKOHHOCTH,

CTaOMJILHOCTH, 3aIUTY WHTEPECOB TOCYJapCTBa, OOIIECTBA, APYTUX TPakaaH OT
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NPOTUBONPABHBIX JesHUI. CyOBbeKT KpaiiHe HETaTMBHO OTHOCUTCS K HapyIIEHUIO
IpaBa, OCO3HAHO TMPEANPHUHUMACT pEUIMTEIbHbIE ACUCTBUS IO MPECCUYCHUIO
[IPABOHAPYLIECHUN, COJACHUCTBYET INPABOOXPAHUTENBHBIM OpraHaM B  HX
MOBCEAHEBHON  nestensHOCTH. ColManbHas aKTUBHOCTh —IMpEAroyiaraet u
OCO3HAHHOE BO3JIEpPKaHUE OT COBEPIICHHE AKTUBHBIX JCHUCTBHM B TEX CIIy4asx,
KOT'JIa OHU TIPSIMO 3aIPEIIEHBI.

Cmepeomunnoe (0OvluHOe, NpUBbIYHOE) nogedeHue OazupyeTcs Ha
BOCIPUATHM TpaBa B KaueCcTBE HEOOXOAMMOIO TMPAaBOBOTO  SBIICHUS,
00eCTeynBAaIOIIEr0 HOPMAJIbHOE pa3BUTHE U (PYHKIMOHHPOBAHUE TOCYAAPCTBA,
oO1iecTBa U BCEX €ro 4ieHOB. JIOCTMKEHHE 3TOTO COCTOSIHUSA 00€CIeYrBacTCs 3a
caeT c(hOpMHpOBABIICHCS TPUBBIUKH JIEHCTBOBaTh BCETJa IPABOMEPHO,
HEOOXOJUMOCTh PETYJSIPHOM CO3HATEIbHOW OLIGHKH MPaBOMEPHOCTU CBOMX
MOCTYIIKOB HMCKJIIOYAeTCs, CYOBEKT JeHCTByeT aBTOMaTudecku. [IpuBeraHOE
IpaBOMEPHOE MOBEICHNE 00YCIOBICHO BOCTIPUSTHEM CYIIECTBYIOIIUX TPAAUIIUH,
CEeMEWHBIM U WHBIM BOCIIUTAHHEM, 3[PAaBbIM CMBICIIOM, CTPEMJICHHEM K MOPSIKY,
CTIOKOWCTBHEM M CIIPaBENIMBOCTHIO. Takoe moBeeHne ClieyeT pacCMaTpuBaTh B
Ka4yecTBE YCTOWYMBO CIIOKMBIICHCS KAa4eCTBEHHOW XapaKTePUCTUKU JIMYHOCTH
(«Consvetudo — est altera natura» — sat. — «IIpuBbIUKa BTOpas HATYpay).

Konghopmucmcxoe npagomepHoe noseoenue OTIpe/IeTsAeTCs
MPUCTIOCOOTICHUEM JIMYHOCTH K BHEIIHUM OOCTOSITEILCTBAM M CTPEMIIEHHEM
ClIeI0BaTh MHEHHIO OOJbIIMHCTBA. OTYACTH 5TO BBIHYXKIEHHAS MO3UIUS, HE
npearnoyiaratonias — BbIpaXEHHs ~ COOCTBEHHOW  BOJM MO  M3MEHEHUIO
CYLIECTBYIOILETO MOPSAKA U aKTUBHOTO BO3/1€UCTBUS HAa HEr0. TakoMy MOBEIECHUIO
XapaKkTepHa MAaCCUBHOCTh M COTJIAIIATENIbCTBO. BhIpaykeHne 4eTKoro yOexKIeHus B
CIIEZIOBAaHUM IPABOBBIM MPEIMUCAHUSAM B CHIY MX COLMAIBHOW 3HAYMMOCTH U
[IEHHOCTH TIpaBa HE MPOSBISAETCS MO0 MPUIMHE OTCYTCTBHUS COOCTBEHHOTO MHEHUS
anb0 HEeXeNaHWu ero Bblpaxkarb. KoOHPOPpMHU3M — 3TO CTpeMIIeHHE K
eauHo00pa3uio, MoAOOHI0, COOTBETCTBHUIO M BBIPAXKAaeTCS B HHU3KOW CTENCHU

COLIMAJIbHOM aKTUBHOCTHU. JIeBU3 KOH(POPMHU3MA — «ITOCTYIATh KaK BCE».
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Mapeunanvnoe npasomepnoe nogedeHue WCXOAUT U3 HEOOXOJIUMOCTH
CJI€OBaHUsl MPABOBBIM IMPEANUCAHUIM HCKIOUHUTENBHO IOJ YIpO30il cTpaxa
IPUBJIEYCHHUS] K OTBETCTBEHHOCTH B cllydae WX HapylieHus. Ha3BaHHbIA TUII
MOBEJICHUSI  XapaKTEpU3YyeTCsl  IOTPAHUYHBIM  COCTOSIHUEM  JIMYHOCTH,
NPEAPACIIONIOKEHHOM K  COBEPIICHHIO IPABOHAPYLIEHUW, JIOMUHUPYIOIIHM
IPUOPUTETOM JIMYHBIX HMHTEPECOB M MNPEHEOPEKUTEIbHBIM OTHOLICHHUEM K
uHTEepecam oOmiecTBa U rocyaapctBa. OCHOBHBIM CIEPKHUBAIOIUM (DaKkTOpoM
BBICTYIIA€T OCO3HAHHME BO3MOKHOCTH HW300JIMYCHHS] B COJIESHHOM. YUHUTHIBas
HEOTBPATUMOCTb HACTYIUJICHUS HEOJaronpusaTHBIX MOCJIEICTBUM, Takoe JHUIO
BBIHYX/ICHO M30€raeT COBEpLICHHs IpaBOHAPYLICHUH, JTUOO CTPEMUTCS K €ro
HeoueBUAHOCTU. [Ipu credeHnn ONaronpusiTHBIX OOCTOSITENBCTB U C Y4YETOM
COOCTBEHHOW BBITOJIbl TAKOE JIMIO, CKIOHHO K COBEPILEHUIO NMPAaBOHAPYILIECHUH.
Kak mpaBuiio, Takoi THUII TPaBOMEPHOIO TMOBEICHHUS B HAMOOJIBIICH CTENEHU
OpUCYL  JUUAM, OTPHUIATEIbHO  OTHOCSIIMMCS K  MpaBy,  BEAyLIUM
AHTHCOLMAJIbHBIN 00pa3 >KM3HUM W 3aHUMAIONIMM B COLUAIbHOW CTPYKTYpE
oOmiecTBa HM3IIee (MapruHAIBHOE) IMOJOKEHUE (paHee CyauMble, HapKOMAaHbI,

OOM>KH, AJIKOTOJIUKH H T.]I.).

2. [lonsiTHe U OCHOBHbIE MPU3HAKH NMPABOHAPYILIEHUS

Kak yxe ObUIO cKa3zaHO paHee TMpaBOHApPYIIEHWE — JTO OJHA U3
Pa3HOBUIHOCTENH NPAaBOBOIO IIOBENEHUS, CYTh, KOTOPOM B OTJIMYHE OT
IPAaBOMEPHOIO TIOBEJEHUS, 3aKIo4aercs B (PAKTUUECKOM TOBEICHUHM, HE
COOTBETCTBYIOILIEM YCTAHOBJICHHBIM HOPMAaTUBHBIM IpeanucaHusM. Hapymenue
NPEANUCAHUN MPABOBBIX HOPM B JIFOOOM OOIIECTBE HOCUT MAacCOBBIM XapakTep.
Hecmotpss Ha pa3HoOOpa3ue MNpUYMH, YCIOBUM, CYyOBEKTOB M XapakTepa
COBEPILIAEMbIX MPOTUBONPABHBIX JIEIHUIA, BCE OHM HMEIOT OOUIME MPHU3HAKH,
MO3BOJIAOIINE OTHECTU UX K OJJHOMY COLIMATIbHOMY SIBJIECHUIO — IIPABOHAPYILICHHUIO.
[IpaBoHapy1ieHue SBIIAETCS Pa3HOBHUIHOCTBIO AHTUCOLIMAJIBHOTO,
POTUBOIIPABHOIO TMOBEJAEHUA. B colMaJbHOM CMBICIE 3TO TOBEACHHE,

MIPOTUBOPEYAINEE WK CITOCOOHOE MPUUMHUTD BPE]l TpaBaM U UHTEpPECaM TPaK/IaH,
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UX KOJUIEKTHBAM M OOILNECTBY B LEJIOM, OHO 3aTPyJHSAET M J€30praHu3yeT
pa3BUTHE OOIIECTBEHHBIX OTHOIICHUH.

M.U. AGnynaeB?® oTMedaeT, YTO TEPMUH «IIPABOHAPYLIEHHE» HMMEET
OTIpE/EICHHBIA IOPUINYECKUN CMBICI U [0 CBOEMY COJEP/KAHUIO OTIMYAETCS OT
TEpMUHA «HApylIeHWe TmpaBa». HapylieHne mpaBa, 3aKkOHa BOBCE HE
TOXXJIECTBEHHO TEPMHMHY «IpaBoHapymeHue». O npaBOHApYLIEHUH MOKHO
TOBOPUTH TOJIBKO B TOM Cllyyae, KOIJla €CTh BUHOBHOE MPOTHBOIIPABHOE JIESHUE,
COBEPILIEHHOE JEIMKTOCIIOCOOHBIM JHIIOM. Hampumep, 3ak0H MOTYT HapyIIMTh
JauIa, HE  JOCTUIIIME  OIpPENEJIEHHOIO0  BO3pacTa,  IPEeayCMOTPEHHOIO
3aKOHO/ATEIbCTBOM, KOTOpPbIE HE MOTYT OBbITh MPHUBJICUEHBl K HOPUIUYECKON
OTBETCTBEHHOCTH. Takke HE MOryT TpHBIEKaTbCA K  IOPUIUYECKOU
OTBETCTBEHHOCTHM HEBMEHSEMBIE JIMIA, TO €CThb IpPU3HAHHBIE CYAOM B
YCTaHOBJICHHOM MOPSI/IKE HEACECTOCOOHBIMH.

He sABnseTcs mpaBOHApylIEHMEM M TaK HA3bIBAEMbIM HECYACTHBIM CIIydau,
TO €CTh IPUYMHEHHUE BpeJa B Pe3yIbTaTe CTEUECHUSI OOBEKTUBHBIX OOCTOSTENHCTB,
MCKIIIOYAIONIMX Ybl0-TH00 BUHY. Hampumep, Bo BpeMsi 0XOThI B I0BOJIBHO TIyXOH
MECTHOCTH YEJIOBEK CTPEJIAET U CIy4alHO MOIAJaeT B HAXOAIIETOCs 3a KyCTaMu
Apyroro 4ejoBeka. B  1gaHHOM ciyyae HajauI0 CIy4ailHOE CTE€YeHUue
00CTOSTENBCTB, 32 KOTOPOE YEJIOBEK HE HECET FOPUIUYECKON OTBETCTBEHHOCTH.

IIpasonapywenue - 310 0011IECTBEHHO ONACHOE, IPOTUBOIIPABHOE, BUHOBHOE
JIeSTHUE JIeTUKTOCIIOCOOHOTO CYyOBEKTa, MPUUYUHSIONIEEe BpeJ OOIIEeCTBEHHBIM
OTHOLIEHUSIM WJIH CTaBSLIEE WX IOJ yrpo3y NMPUUYMHEHHUS BpPEIa, 32 COBEPILICHHE
KOTOpOro MpEeAyCMOTpEHa IOpUAMYECKass OTBETCTBEHHOCTb. I3  gaHHOrO
OMpeJeieHUs] BbITEKAIOT XapaKTEepHbIE MPU3HAKKA MPaBOHAPYIIEHUS, KOTOpHIE
3aKJIH0YAIOTCSA B TOM, YTO IIPABOHAPYILICHHE:

- ONpEeNEeJICHHBIM BOJEBOM aKT MOBEIEHHUS, KOHKPETHOE JIeIHHE, KOTOpOe
BBIPAXKAETCsI, BO-TIEPBBIX, B ACHCTBUHU - aKTUBHOM aKT€ MOBEACHMS, HAPYIIAOIIEM

MpaBOBOM 3ampeTr (Kpaxka, B3SATKA, aKT XYJIUTAHCTBA, 3aKIIOYCHHE HE3aKOHHOU

205 Teopust rocyjapcTBa M IpaBa : YY4EOHUK JJI CTYAEHTOB BBICIIMX YYEOHBIX 3aBEJICHUH, 00y4aromuXcs Mo
cnenuansHoctd 021100 "Opucnpynennusa” / M. Y. A6nynaes. - Cankr-IlerepOypr [u ap.] : [Turep, 2003.
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CHENIKH), M, BO-BTOPbIX, B O€3[CHCTBUM - B HEBBINOJHEHUN TO3UTUBHOMN
00s13aHHOCTH, TPEIYCMOTPEHHON  OINpENEICHHOM HOpPMOM TmpaBa, aKTOM
NPUMEHEHHS MIpaBa UM KOHKPETHBIM JIOTOBOPOM (HEyIIaTa Hajora, 6e30UaeTHbIN
npoesa B TpaHcnopte). He MoryT ObITh MpaBOHAPYLIEHUEM MBICIIH YEJIOBEKA, €To
yoexaenus. He cuntarorcs npaBoHapyIICHUSIMH U Ka4yecTBa, CBOMCTBA JIMYHOCTH,
HAI[MOHAJILHOCTh, POJCTBEHHBbIE CBs3M udenoBeka. K. Mapkc momyepkuBall, 4To
3aKOHBI, KOTOpBIE JENAI0T IJIABHBIM KPUTEpUEM HE JEWUCTBUSI UYEJIOBEKa, a €ro
o0pa3 MbICIIEH, MPEACTABIAIOT COOOM HE YTO MHOE, KaK MO3UTHBHBIC CAHKIUH
0e33aK0OHMUS;

- aKT TMOBEICHUSI OTIEIbHOW JHMYHOCTH (MHAMBUIA) JUOO KOJUICKTHUBA
JUYHOCTEN (TOCYyAapCTBEHHOrO0 OpraHa, ropuaudeckoro juia). He Moryt ObITh
CyOBEKTaMH TMPaBOHAPYIIEHUS BEIM, MPEIMEThI, a TaKKe JUKUE U JIOMAITHHUE
KUBOTHBIE (XOTSI HCTOPUM M3BECTHHI CIIyYaW M HAKa3aHUSI OTPE3aHUEM <GI3bIKa» U
cchUIKOM B CHOHMpPH KOJIOKOJIa Topoia Y TN, U3BECTHBIIETO MeYaIbHBIM 3BOHOM O
cMepTHu LapeBuya JIMUTpHS, U IPUTOBOP METyXa K COAOKEHMIO 32 TO, UTO OH CHEC
W10, TOCKOJIBKY B TIpOIECCE C y4YacTHEM NPOKypopa M aJBoKaTa MO BCEM
IpaBWJiaM CYAOIPOU3BOJICTBA, OblIa YCTAaHOBJIEHA CBS3b INETyXa C AbSBOJIOM U
poYue CiIyvan);

- TAKOM aKT MOBEICHH, KOTOPBIM MPOTUBOPEUUT MPEANUCAHUIM MTPABOBBIX
HOpM. DTO HapylUleHHE MPaBOBOTO IPHKa3a, YCTAaHOBJIEHHOTO TIOCYJapCTBOM,
3alpeTa OMNpPEAeNICHHOTO TOBEICHUS, HEMOBHHOBEHHE TOCYAapCTBEHHOW BIIACTH.
be3 mpaBoBoii HOpMBI HE MOXKET OBITH MpaBoHapylieHus. Eime co BpemeH
pUMCKOTro TpaBa u3BecTHo nosioxkeHue «Nullum crimen, nullum poena sine lege»
(«HEeT mpecTyIJIeHUs1, HET HaKa3aHUs 0€3 3aKOHA»);

- COBEpILAETCS JOCTUTIIUM OIPEIEICHHOIO BO3pacTa U BMEHSEMbIM JIMIIOM.
[TpaBoHapyImMTENs JAODKEH OCO3HABATH CBOW MOCTYMOK, OTIaBaTh cebe OTYET O
ero pesyjibTaTax, TMOHMMaTh, YTO OH JOJHKEH OTBeYaTh 3a Hero. Bce 510
COCTaBJISICT  TOHSATHE  JIEJIUMKTOCIIOCOOHOCTH -  CIOCOOHOCTH  CyOBeKTa
CaMOCTOSITENTFHO OCO3HaBaTh CBOW TMOCTYNOK M €r0 BPEAOHOCHBIE PEe3yJbTaThl,

OTBCYATL 3a CBOM IIPOTHBOIIPABHBLIC HeﬁCTBHH N HCCTHU 34 HUX IOPpUINYCCKYIO
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OTBETCTBEHHOCTh.  JI€MKTOCIIOCOOHBIMM  TIPU3HAIOTCS  BMEHsSIEMBbIE  JIMIIA,
JIOCTUTIIIME OTPEICIICHHOTO BO3pacTa (3a HauboJiee OrmacHbIe MPECTYIUICHUS - ¢ 14
JIET, 32 OCTaJIbHbBIC MIPECTYIUICHUS U aIMUHUCTPATUBHbBIC MPOCTYMIKHU - C 16).

He cuurtaroTcs mnpaBoHapylIeHUSIMH (HOpMaTbHO MOJIAAIOIINE TI0]
MPU3HAKU 3aKOHA JICSTHUS, COBEPIICHHBIC MAJOJCTHUMU, MICUXUYECKA OOJIbHBIMU
moapMu. Takue MOCTYNMKH OOBIYHO HA3BIBAIOTCS OOBEKTUBHO MPOTHBOMPABHBIMU
NESHUAMHU. 3a Bpell, TMPUUYUHEHHBIA JI€TbMH, OTBEYAIOT MX 3aKOHHBIC
MPEJCTABUTENHN - POJUTENIM, ONEKyHbI. JIWila, MpU3HAHHBIE HEBMEHSEMBIMH, HE
MPUBJICKAIOTCS K FOPUANICCKON OTBETCTBEHHOCTH M IOJUICKAT MPUHYIUTECIBHOMY
JICYCHMUIO;

- JIesiHUEe, KOTOPOE COBEPIIECHO MO BUHE JIMIIA, €r0 COBepIIuBIIEro. Buna -
ATO MCUXMYECKOE OTHOIICHUE MPABOHAPYIIUTENS K COBEPIICHHOMY UM JACSHUIO U
ero pesyinbrataM. OHa BBIpaXaeTCs B TOM, YTO JIMIIO OCO3HAET OOIIECTBEHHO
OTaCHBIN XapakTep AesHUsl JUOO HE OCO3HAET, XOTS MOTJO U JOJKHO OBLIO
OCO3HATh.

- TaKOM aKT MOBEAEHUS, KOTOPhIM HAHOCUT (WJIM CIIOCOOEH HAHECTU) Bpes
0OIIIECTBY W MO3TOMY SBJISETCS OMNACHBIM MJIM HEXKeJaTeIbHBIM. JTO BBI30OB
00111eCTBY, TOCATATEILCTBO HA €r0 IIEHHOCTH, UHTEPECHl U MOTPEOHOCTHU JIIOACH,
Ha OOIIECTBEHHBIC MOPSIKHU, KOTOPhIE YCTAHABIUBAIOTCS U OXPAHSIOTCS MPABOM;

- MpeaycMaTpUBaeT HOPUJIMYECKYIO OTBETCTBEHHOCTh. JIaHHBIM MpHU3HAK
MHOT/Ia Ha3bIBAIOT «HAKA3yeMOCTh». B omnpenesieHHOM CTeNeHn OH MPOU3BOACH OT
MpU3HAKAa TMPOTHUBOMPABHOCTH, HO OJHOBPEMEHHO HMEET CaMOCTOSTEIbHOE
3Ha4YCHHUE. 3aMpeIeHHOCTh OOIIECTBEHHO OMACHOTO JICSHUS 3aKOHOM HE O3HayaeT
JUIIb  JACKJIApUPOBAHUE  3aNpEIICHHOCTH  JIeSIHUS, HO  NpeAoNnpenesiseT
00s13aTeIbHOE  YCTAHOBJICHHME 32 €ro  COBEPIICHHE MEp  IOPHINYCCKOMN
OTBETCTBEHHOCTH.

OtcyTrcTBUE XOTA OBl OJHOTO W3 HA3BaHHBIX MPU3HAKOB HE IO3BOJISET
paccMaTpuBaTh JEAHHE Kak mpaBoHapyiieHue. CrenoBaTelbHO, HE SABISIETCS
MpaBOHAPYIIICHUEM BapUaHT T[OBEACHUS, XOTS U HaApyUIAIOIIMK PaBOBbHIC

MIPEANKCAHNS, HO HE HAHOCSIINI yiiep0a, colranbHO Moyie3Hbli. JleiicTBue, X0oTs
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1 COLMAJIBHO OMAaCHOE, HO OCYILECTBIAEMOE B paMKaxX MPABOBBIX MPEANHCAHUM,
TOXX€ HE CUMTACTCs MPaBOHAPYIICHUWEM, KaK HE CYUTAEeTCS TaKOBBIM W
MPOTUBOINIPABHOE JIEUCTBUE HEAECECIOCOOHOr0 JHIA. YKa3aHHbIE OCOOEHHOCTH
BBIBOJISITCS M3 JCUCTBYIOIIETO 3aKOHOJaTesibcTBa. B yactHocTH, cT. 14 YK P®
3aKpEIUISIET, YTO  «IPECTYIUICHUEM MPU3HAECTCS BHUHOBHO  COBEPLICHHOE
OOIIECTBEHHO OMAaCHOE JIeSHUE, 3amnpenieHHoe HacTosmuM Komekcom mos yrpo30oit
HakazaHus», B cT. 10 KoAIl P® Ha3biBaeTcsi B KayecTBE aIMHUHUCTPATHUBHOIO
npaBoHapylIeHUuss (IMPOCTYIKA) «IOCSTAoNee Ha TOCYJApCTBEHHBIM  WIIU
OOIIIECTBEHHBI  MOPSAJOK IPOTHUBONPABHOE, BHUHOBHOC... JICHCTBUE WM
Oe3nelicTBrE, 3a KOTOPOE 3aKOHOAATEILCTBOM MPEyCMOTPEHA aIMUHUCTPATUBHAS
OTBETCTBEHHOCTDH.

CucreMa TpPU3HAKOB IIPAaBOHAPYIICHUS B €IUHCTBE €ro OOBEKTUBHOU U
CyObEKTUBHOM CTOPOHBI, HEOOXOJUMBIX W JIOCTATOYHBIX JJi BO3JIOXKCHUS
FOPUANYECKON OTBETCTBEHHOCTH, OMIPEAEISACTCS KaK cocmaes npasonapyuienusi. OH
BKJIIOYAaeT B ceOs CyOBEKT IIpaBOHAPYIICHHUS, OOBEKT IIpaBOHAPYIICHUS,

OOBEKTHBHYIO U CYOBEKTUBHYIO CTOPOHY ITPaBOHAPYIICHHUS.

3. Opuanyeckuii coctaB NnpaBoHAPYILEHHS

Cocmas npasonapywienus - O5TO HaydHass aOcTpakuus, OTpa)karolas
cucreMy HauOoJiee OOIIMX, TUIIMYHBIX U CYIIECTBEHHBIX 3JIEMEHTOB U MPU3HAKOB
OTJENBHBIX PA3HOBUAHOCTEH MpaBOHAPYIICHUN, HEOOXOJUMBIX M JOCTATOYHBIX
NI TPHUBJICYEHUS MPABOHAPYIUMTENS K OPUIMYECKOM OTBETCTBEHHOCTH®,
[TonsiTue «cocTaB MpaBOHAPYUICHUS» HE TIOJMEHSET MOHATUE «IIPABOHAPYILICHUEY.
CocraB mpaBOHApyLIEHUS SBISETCA HOPUANYECKOW KOHCTPYKLIHEN, B KOTOPOH
pacKpbIBalOTCA, AOMOJHAIOTCS U XapaKTEPU3YIOTCSI IPU3HAKH [TPAaBOHAPYILIECHUSI.

1. Obvexm npasonapyuienus - 00IIECTBEHHbIE OTHOILICHUS, PETYIUPYEMbIE

N OXpPaHACMBIC IMPaBOM, KOTOPBIM HAHCCCH ITPAaBOHAPYIICHHEM IICfICTBHTCJ'IBHBIfI

VI BO3MOXHBIM yiep0; Oyiara, IEHHOCTH OOIIECTBA W OTIAEIBHOW JIMYHOCTH

206 Teopus rocyaapcTsa 1 npasa : yueOuuk 1 By3os / H. Y. Maty3os, A. B. Manbko ; IH-T rocygapcTsa u IIpaBa
PAH ; Poc. akan. Hayk, H-T rocyaapcTa u npasa. - Mocksa : FOpucts, 2004 .
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(>KM3HB, 3I0POBbE, MATEPUATILHOE OJIATONONyUYHreE JIF0JIeH, 00IIECTBEHHBINA MOPSI0K
U JIpyTHE), HA KOTOPBIE MOCATACT HAPYIIUTEIb.

Breigensitor o0mumid, poaOBOW, BHIOBOM M HEMOCPEACTBEHHBIN OOBEKTHI
IPaBOHAPYIICHUS:

- 0011 0OBEKT MPABOHAPYIIECHHUS - 3TO BCSI CUCTEMA OXPAHAEMbBIX 3aKOHOM
00BEKTOB, MPEAYCMOTPEHHBIX 3aKOHOM;

- PpOJOBBIM SIBJISIETCSl TpyMNa POJCTBEHHBIX (OAHOPOJIHBIX) OOBEKTOB
OXpaHbl (HampuMep, pPOAOBBIM OOBEKTOM I TAKOTO NPECTYIUIEHUS Kak
W3HACUIJIOBAHUE SIBIIAECTCS IMYHOCTD, TO €CTh JIMYHBIE MPaBa U CBOOO/IbI);

- HENOCPEACTBEHHBI OOBEKT NPEIyCMOTPEH KOHKPETHBIM COCTaBOM
MpaBOHApyUIEHUs] (HANpUMEp, HEMOCPEACTBEHHBIM OOBEKTOM H3HACUIIOBAHUS
BBICTYIIAET I0JIOBasi cBOOOAA IMUHOCTH). OJTHO U TO K€ MPABOHAPYLIEHHE MOKET
1ocsraTh He Ha OJWH, @ Ha JIBA HEMOCPEJICTBEHHBIX OOBEKTAa, OAMH W3 KOTOPBIX
ABJISIETCSI OCHOBHBIM, a JIpyroil - JOMOJHUTENbHBbIM. Hampumep, OCHOBHBIM
HEINOCPEACTBEHHBIM O0OBEKTOM MPECTYIICHUS, TPeaycMOTpeHHoro cT. 162 YK PD
(Pa300if), ABIAIOTCS OTHOIICHHS COOCTBEHHOCTH, @ B KaYECTBE JOMOJHUTCIHHOTO
00BEKTa MOTYT BBICTYNATh TaKue 0Jiara Kak >KU3Hb U 3/J0POBbE.

2. Cybvexm npagoHapyuieHusi - NEIUKTOCIIOCOOHOE, TO €CTh JOCTHTIIEe
OMpEJEICHHOr0 BO3pacTa, BMEHSEMOE JIMLO, a Takke opranuzauus (dupma,
IIPEANPUATHE, OPTaH NEYATH U JPYTHUE), KOTOPbIE COBEPIINIIN IPABOHAPYILIECHHE.

3. ObvexmusHas cmopoHa NPAsoOHAPYUWIEHUs. - XAPAKTEPUCTUKA BHEITHHX,
BUJUMBIX DJIEMEHTOB MPOTUBOMNPABHOIO JAesiHUS. OOBEKTHUBHYIO CTOPOHY
MPABOHAPYIIEHUSI XapPaKTEPU3YIOT CIEAYIONIME TMpU3HAKU. Bo-mepBhIX, Kak
AIIEMEHT OOBEKTUBHON CTOPOHBI IETHUE MOXKET BBICTYNATh B (pOpMe NEHCTBUS UITU
Oe3xaeiicTBus. Bo-BTOpBIX, 3TO JesHUE JAOIKHO HOCUTh OOIECTBEHHO-ONACHBIA U
MPOTUBOIPABHBIN Xapakrep. Eciau nesHue He HOCUT OOIIECTBEHHO-OMACHOIO
XapakTepa, TO OHO HE BJEYET 3a coOOoM HakazaHus. Takke HEOOXOAMMO, YTOOBI
AestHue ObLIO MPEeayCMOTPEHO Kak MpoTuBoIipaBHoe. [IpoTuBOIpaBHOE neicTBUE
(6e3nelicTBuE) MpeaCTaBIsIET CO00M akTUBHOE (MACCMBHOE) TMOBEICHUE JIHIIA,

IIPUYHUHAIOIICC BPCA O6I].[CCTB€HHI)IM OTHOHICHHWAM, YPCTYJIHMPOBAHHBIM HOpMaMH
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npaBa. [IpoTHBONpaBHOE NOBEACHUE JIMLA MOKET MPOSBIATHCA B PA3TUUYHBIX
dbopmax: B TpsAMOM HapyUICHUU IPABOBOTO IMPEANHCAHMS; B HEHaAJEKaIleM
VICITOJIHEHHH BO3JI0’KEHHBIX Ha HErO 00SI3aHHOCTEN; B MPEBBIIIEHUHN JOJKHOCTHBIX
nosHoMounii. Ecnm  mpoTuBompaBHOCTM HET, TO He OyIeT U cocTaBa
npaBoHapyuieHus. B-TpeTbux, HeoOxoaumo, 4TOObI ObLT HATWIO HAHECCHHBIN
Bpea. Bpen Moxer ObITh MaTepHaqbHBIM M MOPAJIbHBIM, (PU3UYECKHUM U
IyXOBHBIM. OH MOJKET BBIPAKaThCsl B HAPYILICHHM 3aKOHHBIX IIPaB U MHTEPECOB
TpaXKAaH U APYTUX JIUI, HAHECEHUH yliep0a MaTepruaIbHBIM IIEHHOCTSM, a TAK)KE B
HapyIlIEHUU OOIIECTBEHHOrO TMopsiika. B-ueTBepThIX, HEOOXOAMMO HaIHUUE
IIPUYUHHO-CIICACTBEHHOW  CBA3UM  MEXKAY  IIPOTUBOIIPABHBIM  JESIHUEM U
HACTYNUBUIMMHU BPEJOHOCHBIMU TIOCIHEACTBUSAMH. ITa CBS3b JOJDKHA OBITh
npsIMO, OOBEKTUBHON U HEMIOCPEICTBEHHOI.

CocTaBsl mpaBOHAPYIICHUH, B 00BEKTUBHON CTOPOHE KOTOPBIX UMEET MECTO
TOJBKO JESHHE, a IIPOTUBOIPABHBIE IOCIEACTBUS BBIBEICHBI 34 MPEIEIIBl COCTaBa
MIPaBOHAPYIICHUS W HE BIMSIOT HAa KBATM(UKAIMIO, HA3BIBAIOTCA (OPMAJIbHBIMHU.
Takue mnpaBOHApPYLIICHUS CYUTAIOTCA OKOHYEHHBIMA B MOMEHT COBEPIICHUS
CaMOro  JEsHHs, HE3aBUCUMO OT HACTYIUIEHUS WJIM  HEHACTYIUICHMs
MPOTUBOIPABHBIX MOCIEACTBUNA (HAMpUMEp, COCTaB TAKOTO MPECTYIUIEHUS Kak
pa300il — HamajeHWe B UENSAX XULIEHUS YY>KOr0 HMMYUIECTBA, COBEPILICHHOE C
IPUMEHEHUEM HACWUJIUS, OMAcCHOTO JJIsl JKU3HU WM 3J0pOBbS, JHOO € yrpo3oi
IIPUMEHEHUSI TaKOr0 HACWJMsA, OKOHYEH B MOMEHT CaMOIro HamaJcHUs
(mpecTynmHUK MNOTpeOOBal HMMYIIECTBO, YIpokas MHUCTOJIETOM), HE3aBUCHUMO OT
TOT'0, Y1AJIOCh JIM 3aBJIaJIE€Th UMYILIECTBOM).

B marepuanbHBIX cOCTaBax MPAaBOHAPYLIEHUH K 3JIEMEHTaM OOBEKTUBHOU
CTOPOHBI  IIPABOHAPYLIEHHUsSI  OTHOCATCA  IPOTUBONPABHBIE  IOCIEICTBUS
(MpUYMHEHHBIN Bpel) U IPUUMHHAS CBSI3b MEXK]Y IESTHUEM U MOCIEACTBUSIMHU.

4. Cybvekmueuasi cmopoHa TIPABOHAPYIICHUS OMNpPEACISIETCS BHUHOM.
Buna - 3T0 nCUXMYECKOE OTHOILICHWE MPABOHAPYIUUTENS K COBEPIICHHOMY WM
JNeSHUI0 U ero pesyjbraraM. Pasznuuaiorcs 1Be ¢opmwvl GuHbl - YMBICET U

HCOCTOPOKHOCTD. HpaBOHapymeHHe CUUTACTCA COBCPIICHHBIM YMbLIIIIJICHHO, CCJIU
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HapyUIUTENb OCO3HABAI U MPEABUIEI BPEIHbIE MMOCIEICTBUS CBOETO MOBEICHHUS, a
TaK)Ke JKeJal MX HACTyIUIeHUs (MPSMON yMbIcem), TUOO0 CO3HATENBHO JOMyCKal
TaKWe TOCIEACTBUSA, WIM OTHOCWICS K HUM O€3pa3inuvHO (KOCBEHHBIN YMBICEN).
3aka3Hoe yOMICTBO, HampUMEp, OCYIIECTBISIETCS B (opMe MPSIMOro ymbIcia, a
MIPUYUHEHUE TEJIECHBIX TOBPEKICHUMN B MbsTHOM JApaKe - KOCBEHHOTO.

HeocTopoxHOe mpaBOHapyIIEHUE COBEPIIAETCS, KOI/Ia JIULO HE KETAET U HE
JIOITYCKAeT BPEAHbIE MOCIEACTBUS CBOETO MOCTYIKA, HO JIETKOMBICIIEHHO HAJEETCs
WX TPEAOTBPATUTH (JIETKOMBICIE) JIMOO HE TPEIBHANAT HACTYIUICHUS TaKHUX
MOCJIEJICTBUNA, HO MPU HEOOXOJAMMOW BHUMATEIBHOCTH M MPEIYCMOTPUTEIHLHOCTH
JIOJIKHO U MOXKET UX MPEABUACTH U MPEJOTBPATUTH (HEOPEKHOCTH ).

He nomyckaercss mnpu3HaHWs Kakoro-aubo JeuctBus (Oe3neicTBuUs)
npaBoHapylieHueM 0e3 BUHbBI (CyObeKTUBHOM CTOpOoHbI). Eciu ecTh Takue ¢GakThl,
TO B cdepe yrojoBHOro MpaBa MX HA3bIBAIOT «OOBEKTUBHBIM BMEHEHUEM).
«OOBEKTUBHOE BMEHEHHE» — 3TO HaApyIICHWE MPUHIMIOB MpaBa. B Hacrosiee
BpEMSI POCCUHCKOE YTOJIOBHOE 3aKOHOJATENIBCTBO 3aKPEILIAECT MIPUHIINIL, COTJIACHO
KOTOPOMY <JIMIIO TOJJICKUT YrOJOBHOM OTBETCTBEHHOCTH TOJBKO 3a T€
OOIIIECTBEHHO OMNacHbIe JEUCTBUS (Oe3/eHCTBUE) U HACTYMUBIIHUE OOIIECTBEHHO
OTMacHbIE TOCJEICTBUS, B OTHOIICHWU KOTOPBIX YCTAaHOBJEHA €ro BHHA.
OOBEeKTUBHOE BMEHEHHE, TO €CTh YIOJIOBHAsi OTBETCTBEHHOCTb 3a HEBHMHOBHOE
MIPUYMHEHHE Bpeaa, He nomyckaetcs» (cT. 5 YK PO).

B  uHBIX ciayyasx  3aKOHOAATEIbCTBO  JOMYCKaeT  IOPUIUYECKYIO
OTBETCTBEHHOCTh JIMIIAa, KOTJa HET BHUHBL. Hampumep, rpaxaaHCKO-IpaBoBas
OTBETCTBEHHOCTh JIMIIa MOKET HACTYNMUTh U ©0€3 BUHBI (OTBETCTBEHHOCTh
ABUAKOMITAHUM 3a TPy3, JNaXKE €CIM OTOT Tpy3 MNOTHMO B CUIy CTUXUUHBIX
00CTOSITENHCTB; MPUYMHEHUE BpeJa MCTOYHMKOM TOBBIIIEHHON oOmacHocTH 0€3
BUHBI €T0 BJIaJIe/ibIla; HEBBIMOJHEHHUE ACHEXKHBIX 00s3aTeNbCcTB). Peub uuer o
IOPUIMYECKON O00SI3aHHOCTH BO3MECTUTh MOTEPIEBIIEMY NMPUYMHEHHBIN yIiepoO.
OTBETCTBEHHOCTh B ATUX CIIy4asiX UMEET MPaBOBOCCTAHOBUTEIbHBIN XapaKTep.

CyOBeKTHBHAsI CTOPOHA JIOMOJIHUTEIBHO TAKXKE XapaKTepru3yeTcs MOTUBaAMU

U UesIMM  TpaBOHApyHWIeHUs. MOTHB NPaBOHAPYLICHUS — BHYTPEHHEE
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NICUXUYECcKoe MOOYKICHHE JIMIIA K COBEPLIICHHOMY UM MPOTHUBOMPABHOMY JESIHUIO
(Hanpumep, KopbIcTHBIM MotuB). llens mpaBoHapylieHuss —  pe3yibTar
(mocneAcTBUE), K KOTOPOMY CTPEMHTCS JHI0, Hapyllarouiee MpeAnucaHus

IIPAaBOBBIX HOPM.

4. Buabl npaBoHApYLIEHHUI

HecMmoTpss Ha OOIIHOCT HEKOTOPBIX PACCMOTPEHHBIX IPHU3HAKOB,
MPaBOHAPYIIEHUSI BECbMa pPa3HOOOpa3Hbl. DTO MPEAONPENENACTCS Pa3IuYHbIM
coJiep>KaHUEM OOIIECTBEHHBIX OTHOIICHUM, MOABEPTaIOIIUXCS MOCATATENIbCTBY CO
CTOPOHBI MPABOHAPYIIUTENEH, MHOTOOOpa3ueM CYyObEKTOB, XapaKTEPOM MOTHBOB
U 1ened uX TMOBEACHUsA, OCOOCHHOCTSIMU IKU3HEHHBIX cuTyarui. Takoi
IUTIOPAJIM3M aKTOB MPOTHUBOIIPABHOTO IMOBEJEHHUS MO3BOJIIET KJIaCCU(UIIUPOBATH
WX TI0 Pa3JIMYHBIM OCHOBAHUSIM.

B 3aBucumocTu ot cepsl 001IECTBEHHON KU3HU, TJ€ OHU COBEPIIAIOTCS,
pa3IMYaloT: MPAaBOHAPYLIECHUS B 3KOHOMUKE; ITPABOHAPYIICHUS B YIPABIECHYECKON
NesATEIbHOCTH; PABOHAPYILIEHUS B CEMEIHO-0bITOBOM cdepe U T.1I.

B 3aBucMMOCTM OT xapakTepa CTOSIIEH Mepel MNPaBOHAPYILIUTEIEM LEIn
MOXHO BBIICJIUTH MPABOHAPYIICHUS, HAITPaBJICHHbIC HA IOCTUKEHUE KOHKPETHOM
1[eJIM; MPABOHAPYIICHUS, HAPABJICHHbIE HA JOCTHKEHUE HEOIPEISICHHON 1eTu
WJIA HECKOJIBKUX LIEJIEH.

HaunbGonee pacnpocTpaHeHHOW U COIMAIBHO  3HAYMMOM  SIBJISIETCS
KJaccu(ukaiys mpaBOHAPYIICHUH B 3aBUCMMOCTH OT CTETNEHH WX COIUAIBHOM
OIMACHOCTH (BPEIHOCTH). B 3TOM CBSA3M BCe MpaBOHAPYIICHUS MOAPA3IACISIIOTCS Ha
MPECTYIUICHUS U MMPOCTYMKHU.

Ilpecmynnenusamu TpU3HAIOTCS HauOOJiee OMAacHbIE MpaBOHAPYIICHUS,
nocsiratonife Ha OOIIECTBEHHBIM CTPOMl CTpaHbl, €€ 0e30MacCHOCTh, OCHOBHBIE
mpaBa ¥ CBOOOIbI TPAXK/IaH, a TAK)KE UHBIC ICSTHUS, MPETYCMOTPEHHBIE YTOJOBHBIM
3ak0oHOM. CyOBeKTaMHu TMPECTYIUIEHUH MOTYT OBITh TOJBKO (DU3UYECKUE ITUIIA.
[Tocne oTObITHS HaKa3aHUs y JUIA, OCYKJICHHOTO 3a COBEPILICHUE MPECTYIICHUS,

MOSIBJIIETCS 0C000€e IIPpaBOBOC COCTOAHUC - CYIUMOCTD.
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B 3aBucuMoCTM OT XapakTrepa M CTENEHHM OOUIECTBEHHON OMACHOCTH
JNEUCTBYIOIIMKA YTOJIOBHBIM KoAeKC Pd moppas3genser BCe NPECTYIUIEHHUS Ha
MIPECTYIICHUS HEOOJBINON TSKECTH, TMPECTYIUICHUS CPEIHEU TSIKECTH, TSHKKUE
NPECTYIUICHUSI U 0CO00 TSHKKUE MPECTYIUICHUS.

[IpectynieHusasMu HEOONBIION TSHKECTH NPUHAIOTCA YMBIIUICHHBIE U
HEOCTOPOXKHBIC JESHHS, 32 COBEPUICHHE KOTOPHIX MAaKCUMAJIBHOE HAKA3aHHUE HE
NpEBBIIAET ABYX JET JUIIeHUs cBOOObI. [IpecTymiieHusMu cpeaHed TSKECTH
MPU3HAKOTCS YMBIIUICHHBIE JIESHUS, 33 COBEPIICHUE KOTOPHIX MAKCHUMAaIIbHOE
HaKa3aHUE HE MPEBBIIIACT MATH JIET JMILIEHUS CBOOObI, U HEOCTOPOKHBIC JACSTHUS,
3a COBEpIICHHE KOTOPBIX MAaKCHMaJbHOE HAKa3aHWE, MPEBBIIACT JBa TIoJa
JUIIEHUST CBOOOJABI. TSKKUMHM TPECTYIUICHUSIMH TPU3HAIOTCS YMBIIIJICHHbBIC
JNEsHUS, 32 COBEPIICHUE KOTOPBIX MAaKCHMaJIbHOE HaKa3aHue, HE MPEBbILIACT
JECATH JIeT JMIIEHUusI cBo0obl. Oco00 TSHKKUMHU TPECTYIUICHUSAMH TTPU3HAIOTCA
YMBIIIJICHHBIE JEAHUSA, 32 COBEPIICHHE KOTOPBIX MPEAYCMOTPEHO HAKA3aHHUE B
BUJIC JIMIIEHUS CBOOOABI HA CPOK CBBINIE JACCATH JIET WM Oojiee CcTporoe
HaKa3aHHe.

3a COBEpLICHUE NPECTYIUICHUI MPEAyCMOTPEHBI YrOJIOBHBIE HaKa3aHMUS:
mtpad; JUIICHUE TMpaBa 3aHUMATh ONPEJICICHHbIC TOKHOCTH WU 3aHUMAThCS
ONPEAECICHHON JEATEIbHOCTBIO; JIMIIEHUE CIENUAIbHOrO0, BOWHCKOTO WJIHU
MOYETHOTO 3BaHUS, KIACCHOTO YMHA M TOCYJAapCTBEHHBIX Harpaj; o0s3aTelIbHbIe
paboThl; UCHpaBUTEIbHBIE Ppa0OThl; OrPaHUYEHHE 1O BOCHHOM CIyx)kOe;
OTpaHUYEeHHE CBOOONBI; TPUHYIUTENbHBIC pPAa0OThI, apecT; COoAepkKaHUE B
JTUCITUTUTMHAPHON BOMHCKOM 4YacTH; JIMIIEHWE CBOOOJBI Ha OMPENCICHHBIA CPOK;
MOKU3HEHHOE JIMIIEHUE CBOOOJBI, CMepTHash Ka3zHb. [lpum 3TOM, C MOMeHTa
BcryrieHus B cuity IloctanoBnenust Konctutynuonnoro Cyna P® ot 02.02.1999
No 3-IT u mo BBeneHUs B JICMCTBHME COOTBETCTBYIOIIETO (e/iepaibHOTO 3aKOHAa,
oOecrieunBaroniero Ha Bced Tepputopun Poccuiickoit ®Denepanuu KaxaoMy
O0OBHHSEMOMY B MIPECTYIJICHUH, 32 COBEPIIIEHNE KOTOPOTo (eJepaIbHBIM 3aKOHOM
B KA4E€CTBE MCKJIIOYUTEIBHOM MEpbl HAKa3aHWs YCTAHOBJIEHA CMEpPTHasl KasHb,

IMpaBO Ha pacCMOTPCHHUC €ro Jcjia CYyAOM C YHYAaCTHUCM IIPUCAKHBIX SaCGI[aTeJIeﬁ,
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HaKa3aHUE B BUJIE CMEPTHOM Ka3HU HA3HAYATHCS HE MOXKET HE3aBUCUMO OT TOTO,
paccMarpuBaeTcs JM JEN0 CYyJAOM C YYacTHeM NPUCSDKHBIX —3aceiaTesei,
KOJUIETHEN B COCTaBe TPeX MPOPECCHOHANBHBIX CYACH MU CYyJJOM B COCTaBE CyJIbU
U JIByX HapOJIHBIX 3acenaremne.

[IpoTuBOompaBHbIE JESHUS, MPSIMO HE MPEIYCMOTPEHHBIE YTOJOBHBIM
KOJEKCOM, OTHOCATCA K JAPYroMy BHJAY MpaBOHapyLIeHUH - npocmynkam. B
3aBUCUMOCTH OT O0OBEKTa IMpaBOHAPYILIECHHUs, HAHOCHUMOIO yiiepda W Xapakrepa
CaHKIUH OHU TMOJAPA3IEIAIOTCA Ha aIMUHUCTPATUBHBIC, JUCLUUILTMHAPHBIC, a
TaK)Ke TPaXTaHCKO-TIPABOBbIE (MX YaCTO HA3bIBAIOT JCIMKTaMU), MaTEpUAIIbHbBIE U
pOLECCyaIbHbIE.

AomuHucmpamuéuvie NPoCmMynKu - 3TO TIOCATAIONINE Ha OOIIECTBEHHBIN
MOPSIJIOK, COOCTBEHHOCTb, TIPaBa M CBOOOJIBI Tpa)<JaH, YCTAHOBIICHHBIN MOPSIOK
yOpaBlIeHUs  JesHUS, 3a  KOTOpble  YCTAHOBJIEHAa  aJMHUHUCTpPAaTHUBHAs
OTBETCTBEHHOCTh, MpenycMoTpeHHas Komekcom 00 — aAMHHHCTPaTHBHBIX
npaBoHapylieHusix (0e30ueTHBI Mpoe3s; B  OOIIECTBEHHOM TPaHCIOPTE,
HapyIICHUE TPOTUBOMOXKAPHBIX MIPABHII, MEIIKOE XYJIUTaHCTBO).

[Ipu3HakaMu aJIMUHUCTPATUBHOTO IMPOCTYIKA SBISIOTCS OOIIECTBEHHAS
OMacHOCTh  (MEHee  3HayMMass 1O CpPaBHEHHIO C  MPECTYIUICHHEM),
MIPOTUBOIIPABHOCTH TesTHUS, BUHA MIPaBOHAPYIITUTEIIS. Cocras
aIMUHUCTPATUBHOTO TIPABOHAPYIIICHUS BKIIIOUAET CICAYIOIINE JJIEMEHTBI: OOBEKT,
OOBEKTHBHYI0  CTOPOHY, CYOBEKT, CYOBEKTUBHYIO CTOpOHY. OOBbEeKTOM
aIMUHUCTPATUBHOTO TPABOHAPYIICHUS SIBJISIOTCS OOIIECTBEHHBIE OTHOIICHMUS,
BO3HUKAIOIIME B IMIPOLECCE pealu3aliid KOHCTUTYLMOHHBIX IpaB U CBOOOJ
rpaXiaH, TMpaBO COOCTBEHHOCTH, YCTAHOBJICHHBIM TOPSAOK  YIpPaBJICHHS,
oOmiecTBeHHbII  mopsiiok U T.A4.  CyOBbeKToM  aJIMUHUCTPATUBHOTO
NpaBOHAPYIICHHUs]  SBISAIOTCA  (QU3MYECKMEe W IOpUAWYECKHe  JIWIA.
AJMUHUCTPATUBHOE 3aKOHOAATEIHCTBO MPEAYCMAaTPUBACT YETHIPE TPYIIIBI
busznueckux U — TpaxaaHe Pd, wuHOCTpaHHBIe TpaxmaHe, auia 0e3
rpa)XIaHCTBA U JOJDKHOCTHBIC Juia. OOBEKTUBHAS CTOPOHA aIMUHUCTPATHBHOTO

MIPaBOHAPYIIICHUST TPOSBISETCS B JEHCTBUU WM O€3ACHCTBUU, TMOBJIEKIIEM 3a
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co00il BO3HMKHOBEHHME aJIMUHUCTPATUBHOro jaenukra. CyObeKTHBHas CTOpOHa
BKJIIOYAaET MOTHMB, 1€JIM M BUHY npaBoHapymwurens. [lpu cosepiueHuu
aJIMMHHUCTPATUBHOTO MPOCTYNKAa BUHA MOXET BhIpaXaThCsl Kak B (popme yMmbIcia,
Tak U B (hopMe HEOCTOPOKHOCTH. Hannuue BUHBI MpaBOHAPYIIUTENSI B TOW WU
UHOM  ¢opMmMe  SABISETCS  BAXKHEHIIMM HW  HEOOXOAUMBIM  MPU3HAKOM
aAMUHUCTPATUBHOTO MPAaBOHAPYILICHHUS.

AJMUHUCTpPAaTUBHBIE PABOHAPYIIECHUS BIEKYT TaKUE BUJbI B3bICKAHUS, KaK
npenynpexaceHue, Imrpad, JIUIICHHE CHEUaJIbHOTO TpaBa (Hampumep, Ha
yIpaBJI€HUE aBTOTPAHCIIOPTOM), aAMUHUCTPATUBHBIN apecT Ha CPOK A0 15 cyTok u
Ap.

Hucyunaunapuvle npocmynxku - HapyLWIEHUs JTUCHUIUIMHBL, TO €CTb
YCTAaHOBJICHHOI'O TIPaBOM HOpsAJKa JCATEIBHOCTH OIPEIEICHHOIO KOJUIEKTHBA
(TpynoBoro, ciy’e0HOro, BOMHCKOro, y4eOHOro). B xauecTBe nmpuMepoB MOKHO
MIPUBECTU HApPYIICHUE MPaBUJ BHYTPEHHErO TPYAOBOrO pacnopsika (Oro3aaHue,
NOSIBJICHHE HAa paboTe B COCTOSHUM OINbSIHEHUS ), TUCLUILUIMHAPHOIO BOMHCKOIO
ycTaBa (CaMOBOJIbHOE OCTABJICHHE YACTH, HEBBITIOJHEHNE BOMHCKOTO MTPUKA3a).

XapakTepHbIMHU NPU3HAKAMHU JUCHMILUIMHAPHOTO MPOCTYIIKA SBIIIOTCS: BO-
MEPBBIX, TO, YTO JAMCLUMIUIMHAPHOE MPABOHAPYUIEHUE COBEPIIACTCS pPaOOTHUKOM,
COCTOAIIMM B TPYAOBBIX MPABOOTHOIIEHUSIX C JIaHHOM OpraHu3auuend u
o0JagaronM TPYAOBOM JEITUKTOCIIOCOOHOCTRIO0. BO-BTOPHIX, AUCIUIUIMHAPHBIN
MPOCTYNOK BBIPAXKAETCS B MPOTUBONPABHOM U BUHOBHOM HEUCIIOJHEHHH WM
HEHa/JIe)KAIlEM HCIOJHEHUH CBOMX TPYJIOBBIX WU CIY>KEOHBIX 00s3aHHOCTEH.
[IpoTHBONPAaBHOCTh MOBEAEHUS MPOSBISAETCS B HApyLIEHUW TPYAOBBIX WIA
CITy’KEOHBIX 00S3aHHOCTEH, BO3JIaraeMbIX Ha paOOTHUKA TPYIOBBIM (CIIyKEOHBIM)
KOHTPakTOM. BHWHOBHBIM NpHU3HAETCA NPOTUBONPABHOE JESHUE, COBEPIICHHOE
YMBIIIJIEHHO WJIM HEOCTOPOXKHO. B-TpeTbux, B pe3yibTaTe IUCHUIIIIUMHAPHOTO
MpaBOHAPYUIECHUSI BpEJl MPUUYUHAETCA TPYAOBOMY KOJUIEKTHBY, OpraHU3aldy MpU
HAJIMYUU IPUUMHHON CBS3M MEXy MPOTUBONPABHBIM JeiCTBUEM (Oe3/1elicTBHEM)

Y HACTYIUBILUM BpesioM (yiiepoom). B-ueTBepThiX, AUCHUILUIMHAPHBIN TPOCTYIOK
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BJICYET NPUMEHEHHE IUCHUIUIMHAPHBIX CAHKUUN, MPEAYCMOTPEHHBIX TPYIAOBBIM
3aKOHOAATENBCTBOM WJIM JUCHUILUIMHAPHBIMHA YCTaBaMHU.

I'pasicoancko-npasogvie  napyuienuss  (Oeiukmsl) - 3TO  BHUHOBHOE
NPOTUBOIIPABHOE  JIESIHUE  JIETUKTOCIIOCOOHOTO  JIMIA, HAHOCSIIEe  BpeN
YpEryJIupOBaHHBIM HOPMaMHU IPakAaHCKOrO MpaBa UMYIIECTBEHHBIM U CBA3aHHBIM
C HUMM JIMYHBIM HEUMYIICCTBEHHBIM OTHOIICHHSIM. OTO Takoro poja
MIPABOHAPYIIEHUSI, KaK HEUCIOJHECHHE WM HEHAJIEKaIlee HCIOJIHEHUE
JIOTOBOPHBIX 0053aTEILCTB, 3aKJIIOUCHUE MPOTUBOMPABHBIX CJACJIOK, HApYLICHUE
aBTOPCKOTO  TMpaBa, MpPUYMHEHHUE UMYyIIeCTBeHHOro Bpena. CyObekramu
IPKJAHCKUX TPABOHAPYIIEHUNH MOTYT BBICTYyNaTh Kak (U3UYECKUEe, TaK U
IOPUANYECKUE JULA. XapakTepHou O0COOEHHOCTBIO TPaXJaHCKUAX
MIPABOHAPYIIECHUM SIBIISIETCS TO, YTO OTBETCTBEHHOCTh, MPEAYCMOTPEHHAS 3a 3TU
MPOCTYIKHU, HOCUT NMPABOBOCCTAHOBUTENBHBIN XapakTep B (opMe UMYIIECTBEHHBIX
WJTM HEMMYIIECTBEHHBIX CAHKIIUM.

MamepuanvHvie npasonapywieHus (npocmynku) - OSTO TPUYUHEHUE
pabourMH U CIYXKallUMU MaTE€pUalibHOrO yiiepOa CBOUM MPEANPUSITHSIM,
YUPEKICHUSIM, OpraHU3aLUSIM. [IpumenstoTcs [JIABHBIM o0Opazom
MPABOBOCCTAHOBUTEIbHBIE CAHKIIUU - YJEpKaHWE YacCTH 3apIliaThl, 00SA3aHHOCTD
3arflaiuTh BpeJl, BOSMECTUTh CTOMMOCTh UCITIOPUYECHHOM BEIHU U T.J.

IIpoyeccyanvuvle npocmynku - 3TO, HalpuMep, HesBKa B CyA, K
CIIEIOBAaTEI0 HAa JIONPOC, OTKa3 JOOpOBOJIBHO BBIIATh  BEIIECTBEHHOE
JI0Ka3aTeNbCTBO. B cilyyae Takod HESIBKM CyJl BIpaB€ HAJOKWUTh HA CBUICTENS
JICHEKHOE B3bICKaHWE (HE TOBOpS YK€ O TMPUHYAUTEIBHOM MPHUBOJIE).
[IporeccyanbHbIM MPOCTYNIKOM OyAET M HESBKA B CYy]I MOJCYAUMOTO, 32 YTO CYJ0OM
M0 OTHONIICHUI0O K HEMY MOXET ObITh M3MEHEHa Mepa mpecedeHus. OpraHom,
KOTOPBIM TMPUBJIEKAET JIUIIO, COBEPIIUBIIEE MPOLECCYATbHBIA MPOCTYMOK,
SIBJISIETCS Yallle BCETo CyJl TM00 MHOM MPaBONMPUMEHUTEIIbHBIA OpPTaH.

[IpocTynku pnaneko HE paBHO3HAYHBI MO CTENEHH W pa3MepaM Bpena,

NPUYHUHSIEMOT0 UMH OTJIEJIbHOMY YEJIOBEKY WJIM OOIIECTBY B 11eJI0M. B 3TOM cBsi3W,
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ormeuaer B.K. Ba6aes?”’, Ha cTpaHMIIaX OTEYECTBEHHOM MEYaTH MOITOPA JECATKA
JIET TOMY Ha3aJl 0KUBJIEHHO 00Cy»Kaanach uaes coznanus «Koaekca mpocTynkoBy.
B 3TOT KOE€KC TIpeaIaraiock MOMECTUTh MPOCTYIKHU, MPEACTABISIONINE OOIBIIYIO
CTENEHb OMACHOCTH, YeM HHbIe. Mies He Obuta peain3oBaHa, XOTA TUIOJOTBOPHBIE
MOMEHTHI B Hell ecTb. KcTaTh, 3aKOHOAATENBCTBO psijia 3apyOeKHBIX TOCYIApCTB
JIOBOJIBHO YETKO BBIIEISET TaK HA3bIBAEMbIE YTOJIOBHBIE IPOCTYNKHU, 3aHUMAIOIIIE
IPOMEKYTOYHOE MECTO MEXIY MPECTYIUICHUSAMHU u OOBIYHBIMU
[IPpaBOHAPYIIEHUAMHU. Tak, YTONOBHBIM KoAekc PpaHUMHM IEIUT NPECTYIHbIC
JIEUCTBUA Ha TPH Kjacca: MPECTYIUIeHUs (TO, YTO BJICUET MO 3aKOHY MYYHUTEIbHOE
WIH T1030psilliee HaKa3aHME); MPOCTYNOK (TO, YTO MPEAINOIaracT UCIpPaBUTEIbHOE
HakaszaHue); HapyuieHus (To, 3a 4YTO CIEAyeT MOoJulecKoe HakazaHue). Takoi
MoAX0/A Jenaer Oopp0y C MpaBOHApyIICHUSIMH OoJjiee TpeIMETHOM, u0o
CHeUUaIN3UpyeT TPyNIbl [PaBOOXPAHUTEIBHBIX OpraHoB Ha 0Oopbbe cC

OTZEJIbHBIMY BUJAMH IPABOHAPYIIEHUN U MPEK]IE BCETO - C MPECTYITHOCTHIO.

I'nmasa 23. FOpuauveckasi 0TBETCTBEHHOCTD
1. IloHsiTHE ¥ OCHOBHBbIC NPU3HAKH IOPHANYECKON OTBETCTBEHHOCTH

IOpuanyeckas OTBETCTBEHHOCTh HapsiAy C APYTMMH BUIAMU SIBIIAETCA
Pa3HOBUIHOCTBIO  COLIMAJIBHOM  OTBETCTBEHHOCTH. Kpome  ropuamdeckon
OTBETCTBEHHOCTH, B OOIIECTBE JIEHCTBYIOT M UHBIE (POPMBI COIHAIBHOM
OTBETCTBEHHOCTH: MOpaJibHas, MOJIUTHYECKAsl, OpraHU3allMOHHasA, 00IleCTBEHHAS,
naptuitHass. OpraHu3allOHHAs W IMOJIMTUYECKAs] OTBETCTBEHHOCTH 3HAIOT TaKHE
(GOopMBI KaK OTYET, OTCTaBKa, MOpaJIbHas — OCYX/IEHHUE OOIIECTBEHHBIM MHEHUEM,
napTUitHas — UCKIIFOYEHHE U3 MapTUU U TOMY 1oJo0Hoe. B COBOKYMHOCTH BCE 3TH
BUJbl MpEIHAa3HAYAIOTCA JJig OO0ECleyeHUs] YHNOpSJOYEHHOCTH, CTaOWIBLHOCTH
OOIIECTBEHHBIX  OTHOLIEHUWH B  Ppa3IMuYHbIX cdepax KU3HEAESITEIbHOCTH

obmiectna.?®

207 Teopust TocylapcTBa W IIpaBa : Y4eOHMK JUIl CTYJEHTOB BBICIIMX y4eOHBIX 3aBeJ€HUH, 0OyYaroUXcs MO
cnennanbHOCTH «HOpucnpynennus» / [B. K. babaes u np.] ; mox pexa. B. K. babaesa. - Mocksa : FOpucts, 2005.
208 AnToHoB M. B. Teopus rocynapcrsa u mpasa. M: FOpaiit, 2024. 498 c.
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Obnagast cOOCTBEHHBIMH CHELU(PUUECKUMHU TPU3HAKAMHU, FOPUIUYECKAS
OTBETCTBEHHOCTh OJHOBPEMEHHO BOHMpaeT B ceOs U 0OLuMe XapaKTepUCTHKH
COLIMAJIbHOM OTBETCTBEHHOCTH. B Hay4yHOM JMTEpaType yTBEPKIAACTCA, 4YTO
collMajbHasl OTBETCTBEHHOCTh OBIBAET IMO3UTUBHOM, TO €CTh 3a HACTOSILEE U
OyZayllee MOBEIECHHE, U HEraTUBHOM, 32 MPOLUIOE aHTHCOLUAIbHOE MOBEICHHE,
HapyIliammee TpeOOBaHME COLHUANBHBIX HOPM (peTpocrlekTuBHas). JlanHoe
IIOJIOXKEHHUE TI03BOJIICT pACCMATPUBATh IOPUINYECKYIO OTBETCTBEHHOCTb C TOYKH
3peHus 001aJaHus TO3UTUBHBIM M HETaTUBHBIM aCIIEKTaMH peaTn3aliii.

[To3uTuBHAs (MEpCHEKTUBHAS) IOPUANUECKAsT OTBETCTBEHHOCTh HEPA3PBIBHO
CBSI3aHAa C TOCYJapCcTBOM, HOpMaMmH IpaBa, OOS3aHHOCTBIO M IPABOMEPHBIM
MIOBEICHUEM  TIpaxaaH. locymapcTBo, yCTaHaBIMBas NPABOBYID  HOPMY,
KOHCTPYUPYET B HEW BO3MOXKHBIA OYIyIIUNA 3ampenieHHbIM W pa3pelieHHbIH
BAPUAHT PA3BUTHS MOBEIEHUS CyOBEKTOB OTBETCTBEHHOCTH. 2%

Ilo3uTuBHAs OpUINYECKas OTBETCTBEHHOCTH XapaKTepU3yeTcs
CIIEAYIOIMMU TPU3HAKAMU: HOPMATUBHOCTBIO; FOPUIUYECKON O0O0S3aHHOCTBHIO
COOJIIOJIEHNsT M WCIOJHEHUs TpeOOBaHWM, MPETyCMOTPEHHBIX HOPMOW IIpaBa;
YETKOCThIO U JIETAIM3UPOBAHHOCTHIO; O0OECIIEYEHHOCTHIO TOCYIapCTBEHHBIM
yOexJIeHueM, MPUHYKJIECHUEM WU TOOUIPEHUEM; NPABOMEPHBIM MOBEIACHUEM;
npuMeHeHueM wMep mnooulpeHust ((akyabTaTUBHBIM Mpu3HaK). DopMalibHBIM
OCHOBAaHHEM IIO3UTHBHOM IOPUIMYECKONM OTBETCTBEHHOCTH BBICTYIIAET HOpPMa
IpaBa.

Ora KOHLEMNUUs ckopee HOCUT ¢uiocopckuii xapakrtep. Peub wuger o
JOJKHOM TIOBEJEHUM, COOJIOICHUN NEUCTBYIOIIMX HOpM mpaBa. KoHeuno, o0a
BUJIa OTBETCTBEHHOCTH (pPETPOCIEKTUBHAsA M IO3UTHBHAs) B3aMMOCBS3aHbl U
B3auMooOyciioBieHbl. OHM o00a clyXaT eIMHOM LeIM — YCTaHOBJICHUIO
npaBonopsigka B obuiectBe. [lo cimoBam B.H. KyzapsiBuesa, «perpocnekTuBHas
OTBETCTBEHHOCTh, CBS3aHHAS C HA3HAYEHUEM M TNPUMEHEHUEM HAKA3aHUs, HE

ABJIACTCA ... CaMOLCIIbIO. ['maBHBIM €€ CMBICT B TOM, YTOOBI HUCIIpaBUTh H

209 bepr JI. H., bepesuna E. A. Teopus npaBa: nmpaBoBoe BO3/eiicTBUE U MpaBoBoe peryiupoBanue. M: IOpaiir,
2023.3% c.
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NEPEeBOCHUTATH MTPABOHAPYLIUTEINS ..., @ 3TO 03HAYaeT NPOOYIUTH B HEM, a TAKXKe
YKPENUTh B OKPYXKAIOUIMX YYBCTBO OTBETCTBEHHOCTH 3a CBOM MOCTYIKH B
OynymieM, TIOHUMaHWE  COIMMAIBHOTO  3HAYCHHWS  CBOETO  IOBEACHMUS.
PerpocniekTuBHAsE OTBETCTBEHHOCTbh, CJIEIOBATEIbHO, €CTh JHIIb CHEIU(UYECKUN
METO/ 00ECIICYCHHS OTBETCTBEHHOCTH IMO3UTUBHON (TIEPCTICKTUBHOMN ).

Utak, nosumuenas (nepcnexmugnas) OpuoudecKas omeemcmeeHHOCHb -
ATO IOpUANYEcKasi 00S3aHHOCTD MO COOJIIOACHUIO MPEAINUCAHUN MPABOBBIX HOPM,
peanu3yroniasics B IMPaBOMEPHOM IOBEACHHH CYOBEKTa, OJ00psSEeMOM WIH
MOOLIPSIEMOM TOCYJJaPCTBOM.

B Tom cnyuae, ecnu cyOBEKT HE COONIOAAET MPEANMUCAHUS TPABOBBIX HOPM,
COBEpILIAET MpPAaBOHAPYIICHUE, BO3HUKACT He2amueHas (pempocneKkmusHas)
lopuduyeckas — omeemcmeennocms.?®  BEcim 10  MOMEHTa  COBEpIICHHS
MpaBOHAPYIIEHUS  TOCYJApCTBEHHOE  NPUHYXKJACHUE  JIEUCTBOBAJIO  Ha
MICUXOJIOTUYECKOM YPOBHE, TO C MOMEHTa €ro COBEpPIICHHUS OHO IMPUOOpETaeT
BIIOJIHE peajbHBIM  xapakTep. [ocyaapcTBEHHOE NPHUHYXKICHUE  SIBISETCS
crienu(pUYECKUM BO3JICHCTBUEM Ha TMOBEJICHHE MPABOHAPYIIUTENS, HO 3TO HE
MIPOCTO TOCYJApPCTBEHHOE MPHUHYXKICHUE, a MPUHYKJICHUE K BBHIOJTHEHUIO HOBOMN
00SI3aHHOCTH, BO3HHUKILIEW U3 IOpUAWYECKOro (akTta mpaBOHAPYIICHUSI.
KOpunnyeckass OTBETCTBEHHOCTh 3a IPABOHAPYILIEHHE BCErJa CBS3aHA C
OTpEJICTICHHBIMA JIMIICHUSIMH, TO €CThb OHO CONPOBOXKIAETCA MPUYUHEHHEM
BHHOBHOMY JIMITY OTPHIIATEIBHBIX ITOCICACTBHUH, YIIIEMICHUEM WA OTpaHUYECHUEM
€ro JIMYHBIX, UMYIIECTBEHHBIX U ApYrux uHTEepecoB. CiemayeT UMETh B BHU]Y, UTO
MMEHHO B cepe IOpUINYECKON OTBETCTBEHHOCTH PEATM3yeTCsl Ta BO3MOXKHOCTh
roCyJIapCTBEHHOTO TPUHYKACHUSA, O KOTOPOM IJIa peyb KaKk O CBOWMCTBE IpaBa,
00€eCIeunBarOIIeM BHIMOJTHEHUE TIPABOBBIX HOPM.

B oTiauume oT Apyrux BHIOB COIMAIBHOM OTBETCTBEHHOCTH, FOPUIUYCCKAS

OTBETCTBEHHOCTh  XapaKTepuzyercs  cieayroumuM  obpazoMm.  Bo-mepBbix,

210 Banr B. C. Teopus rocyaapcTsa u npasa B cxemax. M: [Opaiir, 2023. 448 c.
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IOpUMYECKass OTBETCTBEHHOCTb HENMPEMEHHO JOJDKHA OBITh MPEeayCMOTpEHa
CaHKI[MEN IMPaBOBOM HOPMBL. BO-BTOPBIX, IOpHUINYECKAS OTBETCTBEHHOCTh €CTh
peakuuss rocyJapcTBa Ha COBEpPIIEHHOE IPABOHAPYIICHHE (HEraTUBHAA
OTBETCTBEHHOCTH). [IprueM He MOXET ObITh OTBETCTBEHHOCTH 3a OIpE/IeNICHHBIC
MBICJIH MPOTHBONPABHOrO xapakrepa. OTBETCTBEHHOCTh HACTYIAET TOJIBKO 3a
ornpesieNieHHbIe NeHCTBUS WK Oe3neiicTBue. BHe nesHus 4enoBeK Ui 3aKOHa He
CYILLIECTBYET. B-TpeThuX, IopuIndecKas OTBETCTBEHHOCTh TAK WJIM MHAYE CBSI3aHa C
rOCyJIapCTBEHHBIM NPUHYKJICHUEM K JIMIy, COBEPLIMBIIEMY IPaBOHAPYLICHUE, C
OTpaHUYEHHEM €ro CBOOOJABI, C TNPUYUHEHHEM €My  ONpeJeICHHBIX
HenpusaTHOcTe. (OJHAKO OTBETCTBEHHOCTh HE JIOJDKHA 3aJ€BaThb YECTh U
JOCTOMHCTBO JTUYHOCTH.

HeratuBHas ropuaudeckas OTBETCTBEHHOCTb HMMEET [JBa OCHOBAHUA:
dopmanibHOe M (akTHueckoe. B kadecTBe (POpManbHOrO OCHOBaHMS BBICTYHAET
IIPaBOBasi HOPMA, MPEAyCMATpPUBAIOIIAs HOPUANYECKYI0 OTBETCTBEHHOCTH, 4 B
KayecTBE (PaKTUUECKOIO - FOPUINYECKUI (PaKT MpaBOHAPYILIECHUS.

W3HavanbHO HEraTHBHAs OTBETCTBEHHOCTh BO3HUKAET B BUJIE OOA3aHHOCTH
IIPABOHAPYIIUTENSA [IpeTepreThb HEOJaronpusITHhIE IIOCJIEICTBU,
MPEAYCMOTPEHHBIC CaHKIIMEH HapylieHHOW HOpMbI. OJHaKO O0sS3aHHOCTH TaK U
OCTaHETCSI O00S3aHHOCTBIO, €CIM He OyayT peanbHO NPUMEHEHBI MeEphI
rOCy/IapCTBEHHOI'O MPHUHYXACHUS, €CIM He OyAeT MNpeTeprieBaHus BHHOBHBIM
HEOJIAronpusITHBIX OFPAHMYEHUN MpaB MaTEPUATbHOTO, MPABOBOTO WJIU JIMYHOTO
Xapakrtepa, eciii He OyJIeT OCYKJEHUs TOCYJapCTBOM €ro MOBEICHHUS.

Nrax, He2amusHoU (pempocnekmusHoli) IOPUOUHECKOLL
OMBEeMCmMBEHHOCMbI0O  HA3bIBAETCS  NPUMEHEHME K  BHHOBHOMY  JIWILY,
COBEpUIMBIIEMY IpaBOHAPYIIEHUE, MEp IyOJIWYHO-IIPAaBOBOIO MPHUHYKICHUS,
IIPEIYCMOTPEHHBIX CAaHKIUEH HApPYLICHHOW IOPUAUYECKOM HOPMBI, B CTPOIO
ONPEIEIIEHHOM JIJIS1 3TOTO MPOLECCYATbHOM MOPSIAKE.

Hexons U3 M3II0KEHHOTO, MOYKHO ONPENENIUTh CIEAYIOIME NPU3HAKU

IOpUIMYECKON OTBETCTBEHHOCTH 3a MPAaBOHAPYIIICHUE:
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1. OOGnamaer  QopManbHON  ONPEAECICHHOCTHIO, HOPMATUBHOCTHIO,
YETKOCTBIO U JETATU3UPOBAHHOCTHIO;

2. Umeet nBa ocHOBaHus: (popManbHOE (TTPETYyCMOTPEHA B IIPABOBOW HOPME)
U (hakTHyeckoe (IMpaBoOHAPYIICHUE);

3. OcHOBBIBa€TCA Ha rOCyAapCTBEHHOM MPUHYKJICHUN;

4. Bo3uukaer B BHJE OOS3aHHOCTH MNPABOHAPYIIUTENS W BBIPAXKAETCS B
OCYKJICHUHU u HECEHUU IIPaBOHAPYIIUTEIIEM HEeOIaronpusITHBIX
IIPABOOTPAHUYECHU M, IPELYCMOTPEHHBIX, HAPYILIEHHOW HOPMOM;

5. Obnagaetr mporeccyaabHOM (HOPMOM OCYIIECTBICHUSI U peau3yercs B
OXPaHUTEJIBHOM ITPAaBOOTHOLIEHUH OTBETCTBEHHOCTH;

VYKkazaHHble  NPU3HAKM  IOPUIUYECKOM  OTBETCTBEHHOCTU  SIBJISIOTCS
00s13aTeIbHBIMU: OTCYTCTBHE XOTS Obl OJTHOTO U3 HUX CBUAETEIBCTBYET 00 OTCYT-
CTBUHU IOPUIMYECKOW OTBETCTBEHHOCTH U MO3BOJISIET OTIPAHUYUBATH €€ OT APYTUX
MPaBOBbIX M HENPABOBBIX Kareropui. FOpuaudeckas OTBETCTBEHHOCTb MOKET
HACTYIaTh TOJbKO HAa OCHOBAaHUM pelleHus (IPUroBOpa) Cylda WM K€ PELleHUs
KOMIIETEHTHOTO  TOJHOMOYHOTO OpraHa TOCYAapCTBEHHOW  BJIAcTH  WJIU
JOJDKHOCTHOro Jmna. DakT apecra WIH 3aJepKaHHs TPAKIAHWHA HE CIYKUT
OCHOBAaHHMEM IOPUANYECKON OTBETCTBEHHOCTH, HE SABIIAETCS HakazaHueM. Takxe He
ABJISIFOTCS HAKA3aHUEM W MEpbl IPUHYIUTEIBHOTO JeueHus. nu ecnu, Harpumep,
B HMHTepecax O0€30MacHOCTH OCYILIECTBISIIOT JOCMOTp Oarakka, IpPOBEPKY
JOKYMEHTOB. OTH MeEphl MPUHYKICHHS NPUMEHSIOTCS HE B CBSI3U C
IIPaBOHAPYLIEHUEM, & B PaMKaX IPABOOXPAHUTEIBHON AEATENBHOCTH IOCY1apCTBa
W HampaplieHbl Ha oOOecrnedyeHue JWYHOM U OOIIeCTBEHHOM O€30MacHOCTH.
3aKOHOJATENLCTBO  MPEIyCMaTpUBae€T W HHBIE  CHEIU(UUECKHE  MEpbI
rOCyJapCTBEHHOIO NPHUHYXIEHUS, HE SBISIOIIMECS OTBETCTBEHHOCTHIO. OTO,
Harpumep, NPUHYJIWUTEIbHBIE  MEpbl  BOCHHUTATEIIBHOTO  BO3JEHUCTBUS,
MpUMEHSIEMbIE K  HECOBEPIICHHOJETHUM  (HEIEeeCnoCOOHbIM)  JUIaM 32
coBepieHrue 06mecTBeHHO onacHbIX AesHui (cT. 90, 91 YK P®). Onu Takxke He
HECYT 3JIEMEHTOB Kaphbl. Takoil ke cnenudukoi 001a1al0T MEpbl MEIULIMHCKOTO

XapakTepa - IMPUHYAHUTCIIBHOC JICHCHUC B  YCJIIOBHIIX, O6€CHC‘-II/IB3IOH_[I/IX
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OOIIECTBEHHYIO O€30MaCHOCTH JIMII, COBEPIIUBIINX OOIIECTBEHHO OIMACHBIC JESTHUS
B COCTOSSHUM HEBMEHSEMOCTH (MOMEIIECHUE yIIeBHOOOIHHOTO HAPYIIUTENS B
IICUXHATPHYECKUH cTarmoHap - ¢T. 99 VK Pd).2!

Crenuuyeckass Mepa TOCYAapCTBEHHOTO TPUHYKICHHUS - PEKBU3UIUS -
U3BATHE B  OKCTPEHHBIX  CllydyasgxXx HMMYIIECTBA Yy COOCTBEHHHUKOB B
rOCYIapCTBEHHBIX MIIM OOLIECTBEHHBIX UHTEPECAX C BBILIATON €ro CTOMMOCTH. 212

PaccmaTtpuBasi 1OpuAMUECKYI0 OTBETCTBEHHOCTh KaK IIEJIOCTHOE IPAaBOBOE
sBlIeHUE (C y4ETOM MO3UTUBHOIO M HETaTUBHOTO aCMEKTOB peaju3allii), MOXKHO
IaTh ~ ONpeAelieHue  IOPUAMYECKOM  OTBETCTBEHHOCTH.  fOpuoduueckas
0mMeemcmeeHHOCMy - 3TO HOPMATHUBHAs, OOECIEUEHHAs TOCYAapCTBEHHBIM
IPUHYKJICHUEM, YOSKIEHHEM WIH TMOOILIPEHUEM IOpUANYECKas O0s3aHHOCTDH IO
COOJIIOICHUI0O M HCIHOJHEHUI0 TpeOOBaHWMM HOPM MpaBa, peaau3yrolascs B
NPAaBOMEPHOM  TOBEJACHHH CYOBEKTOB, OJ00pSEMOM WM  IOOILIPSIEMOM
TOCyIapCTBOM, a B Cllydae €€ HapylIeHUs - O0s3aHHOCTHh MPaBOHAPYLIUTEIs
IpeTepIieTh OCYXKIEHUE, OTPaHWYCHHE TMpaB HMMYIIECTBEHHOTO W JIMYHOTO
HEUMYIIECTBEHHOTO XapaKTepa U UX peann3aliusl.

OcHOBaHMSI OTBETCTBEHHOCTH - 3TO T€ OOCTOSATEIbCTBA, HAIMYHE KOTOPBIX
JiefaeT OTBETCTBEHHOCTh BO3MOXKHOW (HEOOXOAMMOI), a OTCYTCTBHE HUX €€
uckmogaer. FOpuandeckas OTBETCTBEHHOCTh BO3HHMKA€T TOJIBKO B CHIY
NpeAuCcaHuii HOPM TMpaBa HAa OCHOBAHUM pEIICHHS MPaBONPUMEHHTEIHHOTO
oprana. DaKTHUYECKUM OCHOBAaHMEM €€ SBISETCS MPaBOMEPHOE TIOBEICHHE
(MO3UTHBHAs ~ OTBETCTBEHHOCTh)  JIMOO  mMpaBoHapylieHue  (HeraTuBHas

OTBETCTBEHHOCTB). 213

211 yVrosoeHblil koseke Poccuiickoii @enepanuu ot 13.12.1996 Ne 63-@3 (pen. or 23.04.2019). C3 Pd. 1996. Ne25.
Cr. 2954.

212 Anb6oB A. T1., Topoxopa C. C., T'ykos A. C. Teopust rocyjapcTpa U npapa. YueOHHK U IIPAKTUKyM. B 2 Tomax.
Towm 1. O6mast wacts / moxa pea. Hukomoxun C. B. M: FOpaiit, 2016. 136 c.

213 Tappuros B. T1. Teopus rocynapctsa u npasa. Cmena napagurmel. M: Tlpocnexr, 2017. 464 c.
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Bmecte ¢ Tem camo 1o cebe TpaBOHApYIICHHWE HE MOPOXKIAET
ABTOMATHMYE€CKU BO3HHUKHOBEHMS OTBETCTBEHHOCTH, HE BJIEYET 3a COOOH
MPUMEHEHUSI TOCYJAapCTBEHHO-TIPUHYIUTCIBHBIX MEp, a SBISETCS JIWIIb
OCHOBaHHUEM JJII TAaKOro IpUMEHEHHs. [[1s peasbHOro e OCYIIECTBICHUS
IOPUINYECKON OTBETCTBEHHOCTH HEOOXOJWM TIPABONPHUMEHUTETBHBIM aKT -
peIeHrue KOMIIETEHTHOTO OpraHa, KOTOPBIM BO3JIaraeTcs OpuUaudecKas
OTBETCTBEHHOCTh, YCTAaHABJIMBAIOTCA 00BbEM W (PopMa MPUHYAUTEIBHBIX MEp K
KOHKPETHOMY JIMIy. OTO MOXET OBITh NPHUTOBOpP/PEIICHHE Cyaa, TpHUKa3
aIMUHUCTPALINH.

B ornenbHBIX ciydyasx 3aKOH MpeaycMaTpUBACT OCHOBAHUS HE TOJBKO
OTBETCTBEHHOCTH, HO U OCBOOOKIEHHUS OT Hee. Tak, 10, COBEPIIUBIIEE ACSHUE,
coJiepkaliee MpPU3HAKU MPECTYIUICHUSI, MOKET OBITh OCBOOOXKIEHO OT YrOJIOBHOM
OTBETCTBEHHOCTH, €CJIM OyJeT MPHU3HAHO, YTO KO BPEMEHHU PACCIICIOBAHMS WIIH
paccCMOTpEHHsI Jiejla B CyJe BCICACTBHE H3MEHECHHS OOCTAHOBKH COBEPIIICHHOE
JesSHHE TIOTepsUIo  XapakTep oOmectBeHHO omacHoro (cr. 77 YK P®D).
OcB00OOXI€HUE OT YrOJOBHOM OTBETCTBEHHOCTHM M OT NPUMEHEHHsI HaKa3aHHs
MpeaycMaTpuBaeT, B YaCTHOCTH, Iepejady HECOBEPIICHHOJETHETrO MO Haa30p
pomuTened WM I, WX 3aMCHAOIHX, JUOO0  CIeIHATU3UPOBAHHOTO

rOCyAapCTBEHHOTO OpraHa.

2. IIpyHIUNIBI PUAUYECKOI OTBETCTBEHHOCTH

[IpyHIUIIAMU  FOPUIMYECKOM OTBETCTBEHHOCTU SIBISIOTCA: 3aKOHHOCT,
000CHOBAHHOCTB, CIIPABEIIMBOCTb, 1E1€CO00Pa3HOCTh, HEOTBPATUMOCTE, 14

Ilpunyun 3axomnocmu 03HAYAa€T HEYKIOHHOE HCIOIHEHHE TPeOOBaHUIA
3aKOHOB M COOTBETCTBYIONIMX MM HOPMATHUBHBIX aKTOB BCEMM TI'DaKIaHAMH,
OpraHM3aLUsAMHM M JOJLKHOCTHBIMM JTHMIAMH. | J1aBHOE TpeOOBaHHME 3aKOHHOCTH C

TOYKH 3PCHHUA MATCPHUAJIBHOI'O IIpaBad 3aKJIH0O4YaCTCA B TOM, YTOOBI OTBETCTBEHHOCTD

214 Mopososa JI.A. Teopus rocy1apcTsa u npasa : yueoHuk — Mocksa — 2024, — 464 c.
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uMesia MeCTO JIMIIb 3a ACSHUS, PEIyCMOTPEHHBIE 3aKOHOM, U TOJBKO B MpeAeiax
3aKOHA.

Obocnosannocms - npoleccyaabHas CTOpOHA OpUINYECKON
OTBETCTBEHHOCTH, 3aKJIIOYAIOIIAsACS B YCTAHOBJIEHUHU (DaKTa COBEPIICHUS JUIOM
KOHKPETHOT'O ITPaBOHAPYIIEHUS KaK O0BEKTUBHOU UCTUHBI.

Cnpaseonusocms 03HA4aeT BBINOJIHEHUE CIEAYIOIMX TpeOOBaHUL: a)
HEJIOMYCTUMOCTh ~ YTOJIOBHBIX  HaKa3aHUW 3a  MPOCTYNKH; ©O)  3aKOH,
YCTaHABJIMBAIOIINA OTBETCTBEHHOCTh WJIM YCHJIMBAIOIIMI €€, HE MOYKET HUMETh
oOpaTHOM CWIIbI; B) Bpeld, MPUYUHEHHBIN MpPaBOHAPYIIUTENIEM, €CIM OH HMEeT
oOpaTUMBII XapakTep, JOJKEH ObITh BO3MEIIEH; I') KapaTelbHas OTBETCTBEHHOCTh
JIOJKHA COOTBETCTBOBATH TSYKECTU COBEPIIEHHOTO MPABOHAPYIIUTEIIS; 1) 38 OJHO
MIpaBOHAPYIICHUE IOJKHO OBITH JIUIIH OJHO HaKa3aHUE.

Llenecoobpasnocms nipennonaraeT COOTBETCTBUE N30MPAEMOil B OTHOLIEHU U
HapylIUTEeNIsl MEpbl BO3JACHCTBUA LEISAM IOPUIUYECKONM OTBETCTBEHHOCTH.
[{ernecooOpa3HOCTh TaKkKe O3HAYACT CTPOTYIO MHIUBHUAYyATH3AlUI0 KapaTeIbHBIX
MEp B 3aBHCHMOCTU OT TSKECTH COBEPILIEHHOIO IpPaBOHAPYIICHHS, CBOWCTB
JUYHOCTU HAPYUIUTEINSI, 0OCTOSITENIbCTB COBEPIIICHUS TIPABOHAPYIIICHHUS.

Ilpunyun neomsepamumocmu Haka3zaHUs O3HA4aeT ero HemszO0exxkHocTh. Hu
OJIHO TIPABOHAPYILIEHHUE HE JOJKHO OCTABATHCSI HEPACKPBITHIM U 0€301IEHOYHBIM CO

CTOPOHBI TOCYZapPCTBA U OOIIECTBEHHOCTH.

3. Buabl Opuan4YecKOil 0TBETCTBEHHOCTH

IOpuouueckas omeemcmeennocms  Knaccuguyupyemcsi Ha 6udbl B
3aBUCUMOCTH OT LEJIEH, KOTOpbIE TPECIEAYET TO WIM HHOE HAKa3aHHE,
YCTAHOBJICHHOE CAaHKIIMEHW HApyLIEHHOW KOPUAWYECKOM HOPMBI, a TaKXke OT
OTHOILICHHS K TOW WJIM MHOW OTpaciu mpasa. Eciau mepBoe jeneHue HocUuT Oosiee
WM MeHee OOBEKTHMBHBIM XapakTep, TO BTOPOE, BECbMa YCJIOBHO M IOJBEPKEHO
U3MEHEHUSIM, 00YCIIOBJIICHHBIM COOTBETCTBYIOIIIUM JTAllOM B Pa3BUTHH OOIIECTBA
U rocyaapcTBa. Pa3BuThe  OOIIECTBEHHBIX OTHOLIGHUM W  U3MEHEHUE

JIEUCTBYIONIETO  3aKOHOMATENbCTBA  OOYCIIOBWJIO  TOSIBJICHHE  (PUHAHCOBOM,
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YTOJIOBHO-TIPOLIECCYANIBHOM, KOHCTUTYLMOHHOM, KOPPYNIMOHHOW IOPUANYECKOU
OTBETCTBEHHOCTH. °*°

OnHuM U3 BUJIOB IOPUIUYECKOM OTBETCTBEHHOCTH, LIEJIMKOM U MOJIHOCTHIO
3aBUCSIIAM OT LIEJIM, KOTOPYIO MpECIeyeT CAaHKIMS HOPMBI, YCTaHABJIMBAIOIIECH
OTBETCTBEHHOCTbh,  SIBJIIETCSI ~ KOHCTUTYLMOHHAs  OTBETCTBEHHOCThb.  IJTO
OTBETCTBEHHOCTh, HACTYyMAOIIasl 3a HEHAJJIEXkKaIlee OCYIIECTBICHUE MyOIUYHOMN
BJIACTH.

Koucmumyyuonno-npasosas omeemcmeenHocms OTIAYAECTCS OT HWHBIX
BHJIOB IOPUIMYECKON OTBETCTBEHHOCTH 10 CJIEIYIOIINM MTPU3HAKAM:

a) cnend@uUYeckoe OCHOBAHHME IS  YCTAaHOBJICHHS  KOHKPETHOM
OTBETCTBECHHOCTHU oprasa WIH JIOJKHOCTHOTO JIAIA (ocHOBaHHEM
KOHCTUTYLIMOHHO-TIPABOBOM  OTBETCTBEHHOCTH  SIBIISIETCA  KOHCTUTYI[MOHHBIN
JIETUKT, HAlpUMEp, COBEPIIECHUE OMPEACICHHBIX JCHCTBUM, MOBJEKIINX yTpaTy
noBepust  u3Oupateneil: wm3manue  npotuBopevamux — Koncturynum PO
HOPMATUBHBIX AaKTOB, HEBBINOJHEHUE IIJJAHOB HKOHOMHUYECKOTO Pa3BUTHUS
TEPPUTOPUH, HEIIETIEBOE PACX0JOBaHNE OIOIKETHBIX CPEJICTB U TAK Jajee);

0) crernuaibHbIi CyOBEKT OTBETCTBEHHOCTH (JOJKHOCTHBIC JIMIIA OPTaHOB
MyOJIMYHOM BJIACTU U CAMU OpPTaHbl MMyOJIMYHOMN BIACTH);

B) OTCYTCTBHE €JUHOIO HOPMATHBHO-NIPABOBOTO aKTa, B KOTOPOM
3aKpeIUISIINCh Obl OCHOBAaHUS OTBETCTBEHHOCTH (AaKTaMHM, YCTaHABIMBAIOITUMU
KOHCTUTYLIMOHHO-TIPABOBYIO OTBETCTBEHHOCTb, SBIAOTCS KoHcTtutynuss PO,
(dhenepanbHble KOHCTUTYIIMOHHBIC 3aKOHBI, (he/iepaabHbIC 3aKOHBI);

B ominune OoT KOHCTUTYIMOHHOM OTBETCTBEHHOCTH, BCE OCTAJbHbBIC BHIbI
OTBETCTBEHHOCTH JACJISITCS Ha JBE TPYIIbI: MPAaBOBOCCTAHOBUTEIbHbBIC, TO €CTh
HamnpaBJICHHbIE Ha YCTpAaHEHHWE BpeJa, HAHECEHHOrO IIpaBaM M 3aKOHHBIM
HMHTEpPEeCcaM YYaCTHUKOB MPABOBBIX OTHOIICHUH, U KapaTeJIbHbIC, TO €CTh UMEIOIINE

LEJbI0 OOILYIO ¥ YaCTHYIO MPEBEHLUIO TPABOHAPYILIEHU.

215 pomanenko B.5. MHOrorpaHHOCTh KOHILENIMK ONpejeIeHds HOHATHS rocyaapcTsa // YcIexu CoOBPeMEHHOTO
ecrectBo3Hanus. — 2003. — Ne 7. — C. 115-117;
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Ha3BanHbIe OCHOBHBIC BUbI IOpPII[PI‘IGCKOfI OTBCTCTBCHHOCTH OCIATCA Ha
OTpacCJICBBIC BBl OTBCTCTBCHHOCTH, KOTOPBIC IIPCAYCMOTPCHBI Ppa3JIMYHOIO polda

MaTCpruaJIbHBIMU )51 IMpoucCCyaJibHbIMA HOPMAaTUBHO-IIPABOBLIMHA aKTaMu,

oOpa3yloIMMHd, B  KOHEYHOM  CYETe, HOPMATHUBHYIO  KOHCTPYKIIHIO
OTBETCTBEHHOCTH.
Haunbouee APKUM IIPOSIBJICHUEM KapaTeJbHOU IOPUITHYECKON

OTBETCTBEHHOCTH SABJISIETCA Y20.1068Hasi omeemcmeenHocmsb. OHA IPUMEHSIETCS 3a
NpaBOHAPYIICHHS, HMEIOIIKME HAUOOJIBIIYyI0 OOMIECTBEHHYIO OMacHOCTh, U
oTiiMyaeTcsi Hanbosee *KecTKoW mo (opmMe M COACpKAHWIO Kapod, HauWHAasg OT
BBICOKMX IITpadoB M KOHYAs JIMLIIEHHWEM CBOOOJBI Ha JJIMTEIBHBIE CPOKU U
NPUMEHEHUEM UCKITIOUYNTEIBbHON MEpbl HaKa3aHUs B BUJIE€ CMEPTHOM Ka3HHU.

Oco0OeHHOCTh IOPUIMYECKOW OTBETCTBEHHOCTH 3TOTO BHJIAa COCTOUT B
OTHOCUTEJIBHO OIPEACIICHHOM XapakKTepe €€ CaHKLM, KOTOPbIE YCTaHABIUBAIOT
BBICIIMI M HU3IIMKA TpeAesibl HaKa3aHWs, a TakkKe B crnenupuyeckoM crocode
OIIPEAENICHMS NESTHUM, TOANaAA0NIUX 10 IEUCTBUE 3TOIO BU/1a OTBETCTBEHHOCTH.
Crnenuduka 3T0oro crnocoda COCTOUT B TOM, UTO MOJI JaHHBIM BHUJ IOPUIAYECKOM
OTBETCTBEHHOCTH MMOANAAAIOT JACSIHUS, COCTaB KOTOPBIX onpeneneH YK PO.

Mepamu yronoBHoro Hakazanus, corijacHo YK PO, ssnsrorcs: wmrpad;
JUCKBATM(PUKALINS, JTUIIEHUS] CIENUAIbHOr0, BOMHCKOIO WJIM MOYETHOTO 3BaHUS,
KJACCHOTO YMHa M TOCYAApCTBEHHBIX Harpaja; o0s3aTelbHbIE  paboOThI;
UCIIpaBUTENbHBIE PA0OTHI; OrpaHUYEHHE IO BOEHHOUN Ciyk0Oe; colep)kaHHue B
JUCHMIUIMHAPHON BOMHCKOM dYacTW; OrpaHMYeHHE CBOOObI; apecT; JIUIICHUE
cBOOO/IbI; TIO’KU3HEHHOE JIMIIEHUE CBOOOJIbI; CMEPTHAsI Ka3Hb — MCKIIIOYUTENbHAs
Mepa HakazaHus. B aBrycre 1996 rona B cBs3u ¢ BcrymenneM Poccun B CoBer
EBponbl  Ykazom Ilpesunenta P® Obul BBEIEH MOpATOpPHl HA HCIOIHEHHE
CMEPTHOW Ka3HU, HA3HAYAEMOU POCCUMCKUMU CYJIaAMHU.

Crnenyer nog4epKHYTh, YTO YTOJIOBHOE HaKa3aHWE MOKET HA3HAYUTh TOJIBKO
cyal. B oatom peanusyercss He TONBKO KapaTeibHas (YHKLHS YTrOJOBHOTO
HaKa3aHus, HO BoccTaHOBUTENbHAsA. OHa UMEET MpEeAyNpeaUuTENbHbIA XapakTep -

OOIIETIPEBEHTUBHBIA W YAaCTHONPEBEHTHUBHBIM. WHBIMM cllOBaMHM, HaKa3aHHC
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KOHKPETHOTO  MPECTYITHHKAa  COJOEPXKUT  JBYX  aapecaroB —  CaMoro
IPaBOHAPYIIUTENA U OOLIECTBO, KOTOPOMY IMOJAETCS CUTHAI O HEOJIaronoiay4yuu,
HEYCTOMYMBOCTA B KOHKPETHOM CIly4a€ M O BO3MOXHBIX HEOJaromnpusiTHBIX
MOCIIECTBUAX Uil obmiectBa. MHorga MOXKHO BCTPETUTh YIOBaHUS Ha
pacCIIMPEHUE U YKECTOUECHUS YTrOJOBHOM OTBETCTBEHHOCTH KAaK Ha MAHAILICID OT
BCEX 30JI, KaK Ha TIJIABHBIA WHCTPYMEHT HAaBEJACHUS B OOIIECTBE «IOPSIIKAY.
[Ipennaraercsi, HanpuMep, MPUBJIEKATh K YIOJOBHOW OTBETCTBEHHOCTH JIMI], HE
UCTIOJHSIONINX JOTOBOPHBIE 00s3aTenbcTBA. Pa3zymeercsi, Takue MOMBITKU YiKe
umenn mecto B uctopuu. Tak, B XVIII Bexke onun u3 kopoiieir B ahpruKaHCKOM
roCcyJIapCTBE BBEJ 3aKOH, B CHITy KOTOPOTO HEBO3BpAT J0Jra pacCMaTpHUBaJCs KaK
kpaxa. Ho oT 3TOro cocrossHue MMyHIECTBEHHBIX OTHONIEHHWW HE YIIYYIIWIOCH.
[TogoOHas KpUMHHAIM3AIUS OTBETCTBEHHOCTH B UMYIIIECTBEHHOU cepe — 3To, B
o0111eM, TPOWUJICHHBIM 3Tall B MPaBOBOM pa3BUTHM 4YesoBedecTBa. OIHAKO 3TO
BOBCE HE MWCKIIOYACT B OINPEIEICHHBIX CiydasX (MOIIEHHUYECTBO, HWHOE
3710yNoOTpeOIeHnEe JOBEPUEM) U TPUMEHEHUE YTOJIOBHO-TIPABOBBIX MEP.

B omnuume OT YroJIOBHOM OTBETCTBEHHOCTU — AOMUHUCPAMUBHASL
OmMEemcmeeHHOCMb UMEET CIIEIYIONE 0COOEHHOCTH:

- aJIMHUHUCTPATUBHbIC B3BICKAHUSI MEHEE CYPOBBI, YE€M YTOJOBHBIC
HAKa3aHUs;

- cyOBeKTamu, MPaBOMOYHBIMU BO30YKJaTh JAejia 00 aJMUHUCTPATHBHBIX
MPABOHAPYIICHUSAX U TPUBJICYEHUH K aJMUHUCTPATUBHON OTBETCTBEHHOCTH,
KpOME CYIOB, SIBIIIFOTCS KOMHMCCHUU IO JI€JIaM HECOBEPIIEHHOJIETHUX, OPTaHbI
rOCyJJapCTBEHHOTO YIPABJICHUS, B YaCTHOCTU OpraHbl BHYTPEHHUX JIEll,
rOCy1apCTBEHHBIC WHCHEKIMW, HAJOrOBbIE, TAaMOXKEHHBIE OpraHbl, JPYTUe
rOCyJIapCTBEHHBIE OPraHbl U IOJKHOCTHBIE JIUIIA;

- 0COOBIN MOPSAJIOK MPUBJICUYEHUS K aJIMUHUCTPATUBHOM OTBETCTBEHHOCTH,
KOTOPBIM TMpeaycMaTpuBaeT OJHOBPEMEHHO IPUMEHEHUE Mep obOecredeHus
MPOM3BOJCTBA MO JENy: aAMHUHUCTPATHUBHOE 3aJE€p>KaHUE, JOCMOTpP BEIIEH H
JIMYHBIA TOCMOTP U IPYIOE;

- AIMUHUCTPATUBHAA OTBETCTBCHHOCTD HC BJICUCT CYINMOCTH.
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CyObexkTaMyu aJIMMHUCTPATUBHOM OTBETCTBEHHOCTH SIBISIFOTCS (PU3MUECKHE
auia, AocTUrmme 16 jer, a Takke IOpUAUYECKHE JIMLA MO0 HEKOTOPHIM BHAaM
aJIMMHHCTPATUBHBIX IIPABOHAPYIIEHHH (HAJIOTOBBIM, KOJIOTHYECKHM). 210

AJMUHUCTpPATUBHBIE MPABOHAPYILIECHUS UMEIOT OOIIMHA ¢ MPECTYIICHUSIMU
OOBEKT MOCATATENbCTBA, OJTHAKO CTEMEHb X OOIIECTBEHHON OMAaCHOCTH MEHBIIIE,
YeM IPECTYIUICHNN.

Mepamu aJIMAHUCTPATUBHON OTBETCTBEHHOCTH SBIIIOTCS
npeaynpexaeHne, aIMUHUCTPATUBHBIN mTpad, JUIICHHE CHEIUAIBHOTO IMpaBa,
aJIMUHUCTPATUBHBI apecT, BO3ME3JHOE HW3BATHE OpPYAMsSI COBEPIICHUS WU
npeaMera  aJMUHUCTPATUBHOTO — IPAaBOHAPYIICHMs, KOH(QUCKALUA — OpyAUs
COBEPILIEHUSA MPOCTYINKa, aJAMUHUCTPATHBHOE BBIIBOPEHUE 3a mpenensl PO
MHOCTPAHHOI'O I'pak/JIaHWHA WX JIMLA 0€3 TpaXk/1aHCTBa, IUCKBAIU(UKALIMSL.

Jucyunaunapnas ~ omeemcmeenHocms — TPUMEHSAETCS 33  HapylLIEHUE
TPYJIOBO#, y4eOHOH, ciy>)keOHOM, BOMHCKON aucuMIUIMHBI. OHAa HacTymaeTr 3a
IPOCTYIIKH, KOTOPbIE COBEPIIAIOTCS BUHOBHBIMU JIMIIAMU B IIPOLIECCE UCTIOTHEHMUS
CBOMX CITy’)KEOHBIX 00s13aHHOCTEH. B3bICKaHMS 3a 3T NPOCTYNKU HaJjJaraercs
PYKOBOJUTEISIMH, T'Zie pabOTaIOT, CIIyKaT JUIa, COBEPIINBILINE UX, U BBIPAKAIOTCS
OHM B (pOpME€ 3aMEuaHusi, BBITOBOPA, YCTAHOBJIEHUS JTOMOJHUTEIBHBIX TPYIOBBIX
00sI3aHHOCTEN (IIJI1 BOCHHOCIYXAIUX), YBOJbHEHUS C JOKHOCTH (OTUHUCIICHHUS
U3 Y4eOHOr0 3aBeJICHHs) WM MOHWKEHUS B JJOJDKHOCTHU (JIJ1s1 BOEHHOCITYKaIINX —
B BOMHCKOM 3BaHHUN).

Mamepuanvhas omeemcmeenHocmy HACTyHaeT 3a yIiepO, NMPUUMHEHHBIN
OPEeINPUITUIO, YUPEKICHHUIO, OpraHu3aluy padouyuMU M CIY)XallUMHU IpH
UCITOJIHEHUH UMM CBOUX TPYAOBBIX 00S3aHHOCTEM.

I'padxcoancko-npasoeasi ~ (IpaBOBOCCTAHOBUTEIbHASI)  OTBETCTBEHHOCTD
3aKJII0YaeTCsl B BOCCTAHOBJIICHHM HAPYIICHHBIX MpPaB WM B MPUHYIAUTEILHOM

WCIIOJTHEHUU HEBBINMOIHEHHON o0si3aHHOCTU. OHA MPEeayCMOTpEHA 3a HapyIlIeHUE

216 Konexc Poccuiickoii Denepamuu 06 aIMUHUCTPATUBHBIX NpaBoHAapymeHusx: denepanbHblii 3aKoH oT 30 1ex.
2001 r. Ne195-®3. C3 P®. 2002. Nel (uactsp 1). Cr. 1.
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JOTOBOPHBIX ~ 00s3aTeNbCTB MM 32  IPUYMHEHUE  BHEIOTOBOPHOTO
UMYIIECTBEHHOIO yiiepoa.

Oco0eHHOCTh ATOTO BUJIa OTBETCTBEHHOCTH COCTOUT, BO-TIEPBBIX, B TOM, UTO
B psAJ€ CIIy4aeB IPAaBOHAPYLIMTENb MOXKET J0OpOBOJILHO, 0€3 BMeELIATENbCTBA
roCy/1apCcTBa, BBHIIIOJHUTH CBOU OOS3aHHOCTH, 3arfaiuTh MPUUMHEHHBINA yiiepo u,
COOTBETCTBEHHO, BUHY. BO-BTOPBIX, B HEKOTOPBIX CIIydasiX Ipa’KJaHCKO-IIPaBOBas
OTBETCTBEHHOCTb HACTYNAET INPH OTCYTCTBUM BHHBI OTBETCTBEHHOIO JIMIIA,
HalpuMep, B CHUTyallMM, KOTJa €ro JeATENIbHOCTh CBsS3aHAa C JKCIUTyaranuen
UCTOYHMKA  MOBBILIEHHOM  OMAcHOCTH  (aBTOMOOWJS,  MPOMBILIUIEHHOTO

MPEANPUATHS, CTPOUKH U JIP.).

I'naBa 24. IOpuanveckasi TeXHUKA
1. IlousiTHe ¥ BUABI OPUAUYECKON TEXHUKH

B nokTpuHe mpaBa B MOHSATHUE HOPUAMYECKON TEXHUKH BKJIAIBIBACTCS JIBa
acleKTa: JTO CHUCTeéMa HAay4yHbIX 3HAaHMM O TOM, KaK OCYIIECTBISATH
MPaBOTBOPYECTBO U MPABONPUMEHEHUE;, 3TO CHUCTEMA MPAKTUYECKUX HABBIKOB
COCTAaBJICHUSI HOPMATHUBHBIX aKTOB U UX peaii3alliu.

Ha ceromusimHuii A€Hb MOHSITHE IOPUANYECKON TEXHUKH B OT€UECTBEHHOM
IOPUANYECKON JIMTEPATYPE SBISIETCS NUCKYCCUOHHBIM. CyIIECTBYET LIENBIN psif
MOJIX00B, MKy KOTOPBIMM UAET JUCKYCCUS TT0 HECKOJIBLKMM BOMPOCaM.

[lepBbiii moaxon, Haubojee pacHpoCTpaHEHHBIH B  HOPUIAUYECKOU
JIATEPAType, YCIOBHO MOKHO Ha3BaTh uHcmpymenmanvhvim.’’ B pamkax Hero
IOpUAMYEcKas TEXHUKAa pPACCMAaTPUBAETCS KaK COBOKYIHOCTH OINPEACICHHBIX
CpPEACTB MPUEMOB, METOJIOB, CHOCOOOB, HUHCTPYMEHTOB, HEOOXOIWMBIX IS
COBEPIIICHCTBOBAHMUS TTpaBa.

Bropoii moaxon xauecmeenHvl WIA oOnucamenvHviti. ET0 CTOPOHHHMKH
BUST B FOPUINUYECKON TEXHUKE YPOBEHBb COBEPILIECHCTBA JE€MCTBYIOIIEro mpasa. K

MpUMEpy, 3aKOHOJATeNIbHAasi TEXHUKa, Mo omnpeaeneHuo A. A. VYiiakosa,

217 Mopososa JI.A. Teopust rocynapcTsa u npasa : yueonuk — Mocksa — 2024. — 464 c.
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OpejacTaBiIsieT  coOOM  ONpEeAENeHHYI0  CTENEHb  COBEPLUEHCTBA  CaMOTO
3aKOHO/IaTEJIbCTBA.

B 3aBucHMMOCTHM OT TOro, Ha 4YTO HAIpPaBJIEHbl CPEACTBA HOPUANYECKON
TEXHUKHU (WM YPOBEHb COBEPILECHCTBA YETO OHA OOECIIEUMBAET), TAKXKE CIENYET
BBIIEJIUTH JBA MOAXO0/A K IIOHATHIO IOPUIMIECKON TEXHUKH>

[lepBblil, OokymenmayuonHvli OAX0I, 0OBEIUHAET TEX aBTOPOB, KOTOPHIE
CBSI3bIBAIOT IPAaBUJIA FOPUINYECKON TEXHUKU UCKIHOUYUTEIBHO C HEOOXOIUMOCTbHIO
CO3JaHUsl MUCBMEHHBIX JOKYMEHTOB. Opuanueckas TEXHHKa paccMaTpHUBAETCS
KaK T€XHMKa BBIpaOOTKM M cucTteMaTu3auuu npaBoBbIx akToB (C. C. Anekcee),
HOJIFOTOBKH, COCTaBJICHUS, O(QOPMIICHHUS IOPUIMYECKUX JOKyMEeHTOB (A. O.
YepaaHues), MX paccCMOTpeHusl, npuHATUA 1 ooHapoaosanus (M. 1. Ilyrak).

JIOKyMEHTAIIMOHHBIN MOAXOA K IOHATHIO IOPUINYECKONM TEXHHKU MOXKET
OBITh NIPEICTABIICH ABYMS HalpaBICHUSIMU. PopManbHoe HANIPaBICHUE BKIIOYAET
B IOPHUJIMYECKYIO TEXHUKY TOJbKO IpaBWja BHEIIHET0 O(GOpPMIEHHUS MPaBOBBIX
aKTOB, NpUJAHUS UM HaJexauel ¢opMbl. B Takoll TpakTOBKE TEXHUKO-
IOpUIUYECKUE TTpaBuila OTBEYAOT 32 SA3bIK, CTHIIb, HyMEPALUIO, PYOPHKALIMIO aKTa,
HeE 3arparuBas ero coaepxanus. CodepowcamenbHoe HaIpaBICHUE pacCMaTPUBAET
IOPUIUYECKYI0 TEXHUKY B KQUECTBE CpPEACTBA COBEPIICHCTBOBAHMS IpaBa Kak IO
dopme, Tak U no coaepxkanuto. FOpuanyueckass TeXHUKA MPU TaKOM MOHUMAaHUU
npu3BaHa O00ECHEYUTh HE TOJIbKO BHELIHIOW (OpMY NMPaBOBBIX aKTOB, HO U UX
COOTBETCTBHE >KM3HEHHBIM peadiM, aJeKBAaTHOE OTpPaXKEHUE OOILECTBEHHbIX
NOTpeOHOCTEH U T. 1.

Bropoit moaxonm — oOeamenvHocmuwii. (COTIACHO JAHHOTO MOAXOAA
IOpUIMYECKasl TEXHUKA MPEACTABISIET COO0 COBOKYITHOCTh CPENICTB, C MOMOILBIO
KOTOPBIX JOCTUTAIOTCS HEOOXOAUMbIE LENU opuandeckod npaktuku. Cdepoit
NPUMEHEHUsI IOPUAMYECKOM TEXHUKM CTAHOBUTCA HE TOJIBKO MMOATrOTOBKA
NUCbMEHHBIX IOPUAMYECKUX JIOKYMEHTOB, HO M COBEpIIECHUE pPa3IUYHBIX

FOPUANYECKU 3HAYMMBIX JEUCTBUM — OCYILIECTBICHUE FOPUANYECKON AEATEIIBHOCTH

218 Toiiman TI'. W. IIpaBosencHue: yueOuux / Toliman T'anuna Wpanosna, Kanunckuit Mrops Biagumuposuu,
Yepontok Brnagumup MBanosuy; moj ooduieit penakuueit B. Y. UepBontoka. — Mocksa: UTHOPA-M, 2002. — 336
c.
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Buibl FOpuIMYECKON TEXHUKU
B 3aBUCHMOCTH OT BHja (CIELHUAILHOCTH) IOPHAMYECKOM mpodeccum:>d
cyneOHasi;  CJIEICTBEHHAasl; HOTapualibHas; MPOKYpPOpCKas;  aJBOKaTCKas,
perucTpalvoOHHast; JUIEH3UOHHAS; SKCIIEPTHAS; KOHCYJIbTAallMOHHAs!, (PUCKAJIbHAS.

Kaxnas ropuandeckas mpodeccuss TpeOyeT CHeUuanbHBIX 3HAHUUA W
HAaBBIKOB, MIOCKOJIBLKY: OCHOBBIBAETCSI Ha 0COO0H HOPMATHUBHOM 6a3e; 00CTy)KHBaeT
KOHKpPETHYI0 cdepy OOIIECTBEHHbIX OTHOILIEHUHN; XapakTepuszyeTcs Habopom
CTpPOrO OMNpPEAEICHHBIX MOJHOMOYHMN; CBSI3aHA C IMOJTOTOBKOM crenuduuecKkux
PABOBBIX JIOKYMEHTOB; TMpEIOiaraeT HaJIW4YUe OIpPEAeNIEHHbIX Mpoueayp, B
paMKax KOTOPBIX OCYIIECTBIISIIOTCS FOPUANYECKH 3HAUYUMBbIE JEHCTBUS.

[lo cyOBekTaM HOPUIUYECKOW JACATEIBbHOCTH, IOpUIMYECKash TEXHHUKA
JeTUTCS Ha 1Ba Buaa: 220

- TEXHUKA BJACTHOM IOPUJIUYECKOW JEATEIbHOCTH. Ee HocuTemamu
SIBJISIFOTCSI FOPUCTHI, KOTOPBIE CIIYKaT B TOCYAapPCTBEHHBIX OpraHax M 3aHUMAIOTCS
MIPaBOTBOPYECTBOM, IMPABOMPUMEHEHUEM, O(UIIMATBHBIM TOJKOBAaHUEM IIpaBa U
IPYTMMHM  BUJAMU  JCATEIbHOCTH, TPEOYIOIMMHU  00JIalaHusl  BJIACTHBIMU
MOJIHOMOYMSIMU. DTOT BHUJ IOPUIUYECKON TEXHUKU XapaKTEPU3YeTCs OCOOBIMU
TpeOOBaHUSIMU, MPEABIABIIEMbBIMUA K CYOBEKTaM M KQUECTBY UX JEATECIbHOCTH Kak
CO CTOPOHBI TOCYJIapCTBa, TaK U CO CTOPOHBI oOmiecTBa. BaxnHehmumu
KPUTEPHUSIMHU OIIEHKU UX TIPO(PECCHOHATBEHOM NESITEIbHOCTH SBIISIIOTCS 3aKOHHOCTD,
obecrieueHne NHTEPECOB YeIoBeKa, O0IIECTBA, TOCY1apCTRa.

- TEXHUKA HEBJIACTHOM IOPUIWYECKOW JIESITEIIbHOCTH  OXBAaThIBAET
mpodecCUOHANIbHBIE TPUEMBI PabOThl B YAaCTHOINPABOBOM cdepe: 3aKitoueHus

AOrOBOPOB, IMOATOTOBKM HOPMATHBHBIX W HWHIAWBUAYAJIBbHBIX IIPABOBLIX A4KTOB

JIOKAJIBHOI'O XapaKTCpa, OKa3aHU:A IOpI/II[I/I‘IeCI(Of/'I IIOMOIIM YaCTHBIM JIMIIaM H T. II.

219 Manbko A. B. Teopus rocynapcTsa 1 npaBa B BOIpocax U otBeTax. M: Msparensckuii nom «Jleno» PAHXul'C,
2016. 352 c.

220 Kopres A. B., Jlunens C. B., Pagpko T. H. u ap. Obmias Teopust npasa U rocynapcrsa. Y4eOHHK / MOJ PeL.
Jlazapes B.B. M: Undpa-M, Hopma, 2016. 592 c.
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ITo Qopme OPUAMYECKOH  JEATENBHOCTH HEOOXOMUMO  BBIJIEJIUTE:
NHUCBMEHHYIO TEXHUKY M YCTHYIO TeXHHKY.?%!

EciM JOKyMEHTAlMOHHBIA II0JXOJ II03BOJSET TOBOPUTh TOJBKO O
NHUCBMEHHON IOPHANYECKONH TEXHMKE, T. €. O TEXHHKE COCTABJIEHUS Pa3INuHbIX
JIOKyMEHTOB, TO B PaMKaxX JEATEILHOCTHOIO IOJX0/a MOSBJIAETCS BO3MOKHOCTD
M3y4UTh CIIEHUAIbHBIE CPEACTBA U IIPUEMBI TAKUX PA3HOBUIHOCTEN FOPUIHMIECKON
JEATENILHOCTH, KOTOpble He MOJNYy4aloT WM TOJBKO YaCTUYHO IIOIyYaroT
BOILJIOIIEHHE B COOTBETCTBYIOIIMX IIPABOBHLIX akTax. [IpuMepaMy MOTYT CIIYKHUTh
TEXHHMKA 3aK/IIOUEHHUs CJeJKH, TEXHUKA BBICTYIUIEHHS B CyJ€, TEXHUKA BEICHHUS
NPEAJOrOBOPHBIX CIIOPOB, TEXHUKA YIIPaBIEHHs JOPOKHBIM JBIKEHHEM H T. I1.

C TOYKM 3peHHMS OPUAMYECKOM MPUPOABI  COCTABISIEMOIO  AKTa,
IOpHMYECKas TEXHUKA JIEJNTCS HA 1B BUJA: 222

- TEXHUKY HOPMAaTHBHO-IIPABOBBIX aKTOB;

- TEXHUKY MHIMBUIYyalbHO-TIPABOBHIX AKTOB.

K nepBoii rpymme cieayeT OTHOCHTh HE TOJBKO TEXHHUKY IIOJTOTOBKU
3aKOHOB M MOJ3aKOHHBIX HOPMATHBHBIX aKTOB, HO M HPHMEMBI CO3JaHMSI AKTOB
O(QUIMATBLHOIO HOPMATUBHOIO TOJKOBAHMSA IIPaBa, JIOKAJIBHBIX AKTOB OOLIEro
XapakTepa, HOPMATUBHBIX JIOTOBOPOB - BCEX AaKTOB, XapaKTepPU3YIOIUXCS
NPU3HAKOM HOPMaTHBHOCTH. Ko BTOpPOIi cllelyeT OTHECTH TEXHHKY MOArOTOBKHU
Pa3JIMUYHBIX IPABOIPUMEHHUTEIBHBIX U TPABOPEATU3AIMOHHBIX AKTOB.

B 3aBHCHMOCTH OT crioco0a U3aHus CIIeLyeT PasaudaTh: 22
- TEXHUKY AaKTOB, IIPUHUMAEMBIX KOJUIETMAIbHO:  OJHOCTOPOHHUX

(HampuMep, 3aKOHOB, CYNEOHBIX PEIIEHWH W T. 1.), COBMECTHBIX (JIOTOBOPHBIX)

aKTOB;

221 Mapuenko M. H., [leps6una E. M. Teopus rocynapctsa u mpaBa. YueOuuk. Cxembl. Xpecromatus. M:
IIpocnext, 2019. 720 c.

222 Xponantox B. H. Teopus rocynapcrsa u npasa. M: Omera-JI, 2019. 324 c.

223 [1laruesa P. B. Teopus rocyaapctsa u npasa. M: TIpocnekr, 2021. 520 c.
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- TEXHUKY aKTOB, MPUHUMAEMBbIX €IUHOJINYHO (0T yka3oB IIpesunmenra no
IPOTOKOJIA 00 AIMUHUCTPATUBHOM MTPABOHAPYIICHUH ).

[To macmraOy nelcTBHS MPABOBBIX AKTOB IOPHAWYECKYIO TEXHUKY MOKHO
pa3lieIUTh Ha: TEXHUKY MEXKIYHAPOIHBIX aKTOB, TEXHHUKY (eJepalibHbIX aKTOB;
TEXHUKY PErMOHAJBHBIX AaKTOB; TEXHUKY MYHULHUIAJIBHBIX AaKTOB; TEXHUKY
JIOKaJIbHBIX aKTOB.

B 3aBucuMoCTH OT cojepkaHUs IOPUTUYECKON NIEATETbHOCTH MOTYT OBITh
BBIZICJICHBl TAaKWE€ BHJbl IOPHUIWYECKOM TEXHUKH, KaK: IPaBOTBOpYECKAS;
IPaBOIIPUMEHUTENIbHAS; WHTEPIIPETAlHOHHAS; KOHKPETU3UPYIOIIAS;

CUCTCMATU3HUPYIOIIAA, TCXHHUKA HEBJIACTHOM pcain3alivu I1paBa, HOFOBOpHaH.224

2. TpeGoBaHusl K COAEPKAHMIO HOPMATHBHBIX AKTOB

3aKOHOJIaTENbHBIE AaKThl JOJDKHBI OBITh COLMAIBHO aJCKBATHBIMU U
s extuBHbIMU. ConepxaHue JT000ro HOPMATUBHOTO aKTa JOJDKHO OTBEYaTh
CJIeIyIOIUM TPeOOBaHUSIM (TIpaBUIIaM).

Tpebosanue 3akonnocmu. OHO O3HAYAET, YTO JIFOOOW HOPMATUBHBIA AKT IO
COJIepKaHUIO JIOJHDKEH COOTBETCTBOBATH OOIICTPU3HAHHBIM HOPMaM U TIPUHIIUIIAM
MexayHapoaHoro mnpasa, Koncrurynum P®, HOpMATHUBHBIM aKTam, HUMEIOLIUM
0o0Jiee BBICOKYIO IOPUAMYECKYIO CUITY.

AcmiektamMu  TpeOOBaHUS 3aKOHHOCTM C TOYKH 3PEHHS COJCPIKaHMS
HOPMATHBHBIX aKTOB SIBISIIOTCS CIEAYIOIIME MOMEHTBI: 3aKOHOJATENbHBIA aKT
JIOJKEH M3/1aBaThCsl B MpejeiaX KOMIIETCHIIMH MPAaBOTBOPUECKOTO CYOBhEKTa. ITO
03HAYaeT, YTO HOPMATUBHBIN aKT JODKEH OBITh MOCBSIIEH BOMPOCY, KOTOPBIH
BXOJMT B MPEIMET BEJIEHHUS JIaHHOIO OpraHa; JIOJLKHBI COOIONAThCA IMpaBa U
CBOOO/IBI UEJIOBEKA U TPaXKIaHUHA.

Tpebosanue coomeemcmeus HOpMAM MOpanu. 3aKOHOJATEIbHBIE aKTHI,

MIPOTUBOPEYAILINE HOPMAM MOPAJIA, HE UMEIOT ITPaBa Ha KU3Hb.

224 ymanosckas M. O., Hukopumos 1. 10. Teopus rocynapctsa u npasa. Coopruk TectoB. M: Jlamkos u Ko, 2019.
104 c.



357

Tpebosanue yenecoobpaznocmu. CrnocoOHOCTh HOPMATHUBHOI'O aKTa IO
CBOEMY COJICpKAHUI0O B HAWOOJBIIEH CTENEHU OTBEYaTh COOTBETCTBYIOIIUM
UHTEepecaM OOIIEeCTBa, TOCYIapCTBa, IPaXAaH B PEAIbHBIX YCIOBHSIX.

Tpebosanue obocrosannocmu. HopMaTUBHBIE aKThl JOJKHBI IPUHUMATHCS
C y4eTOM OOBEKTHUBHBIX M CYOBEKTHBHBIX (PAKTOPOB B COOTBETCTBHHM C
3aKOHOMEPHOCTSIMM M TEHJICHIMSIMUA pa3BUTHS O0OIIecTBa. IJTO TpeOOoBaHUE
BKJIIOYAET B ce0si HEOOXOAMMOCTh TINATEILHOTO MCCIEIOBAaHUS U yueTa B LIETSAX
HaJIJIe)KAIIEH MPaBOBOM perimaMeHTaluu JNEUCTBUS DKOHOMUYECKUX,
MOJIMTUYECKUX, DKOJIOTMYECKUX M JIPYTUX 3aKOHOMEPHOCTEW pPa3BUTHUS >KU3HU
oOIIeCTBa, COIHMANBHBIX MOTpeOHOCTE. TpeboBaHre OOOCHOBAHHOCTH Ha JEje
peanu3yeTrcs B BHUAC IPEACTABJICHHUS BMECTE€ C IPOCKTOM HOPMATHBHOTO aKTa
MOSICHUTEILHOM ~ 3allMCKH,  ONpENeNsioniel  HEOOXOAUMOCTh  MPHUHSTHS
HOPMATHBHOTO aKTa, MPOBECHUS MTPABOBOM SKCIIEPTHU3BI U JIP.

Tpebosanue sgpghexmusnocmu. Jns wuccnepoBanus 3PHEKTUBHOCTH
HOPMATHUBHBIX AaKTOB TpeOyeTcs MCHOJIb30BaHUE CTATHUCTUYECKUX JaHHBIX,
COIMOJIOTHYECKUX, MAaTEMAaTHYECKIX METOJIOB, MPUBJICYCHUE HE TOJIHKO YUCHBIX-
IOPUCTOB, HO M YYEHBIX COI[MOJIOTOB, MAaTe€MaTHUKOB, ASKOHOMHUCTOB M JAPYTHX
CTICIIMATTICTOB.

Tpebosanue 9KOHOMUYHOCTU. TpeboBanue YKOHOMHUYHOCTH
3aKOHOJIATEIBHBIX AKTOB O3HAYAET JOCTHKEHUE pe3ysIbTaTa, T. €. IeJIei, KOTOpbIe
CTaBWJINCh TIPW TPUHATHH aKTa, ¢ HAMMCHBIIMMH 3aTpaTaMd. JKOHOMHUYHOCTH
MpeanojaraeéT HeoOXOJUMOCTh BBISBJICHHS W TNPUMEHEHHUS PAIMOHAIHLHOTO
croco0a JOCTHMIKEHUSI TOCTaBJICHHOW B aKTe IEJIM M O3HA4aeT, YTO PEe3ysbTar
peleHus TOJDKEH J1aTh OOIIEeCTBY U €r0 WIeHaM 3HAYUTENbHO OOJbIIIe, YeM ObLIO
3aTpayeHo Ha ero noaydeHue. [losTromy MOWKHO OBITH TPEACTABICHO
IKOHOMHUYECKOE, (PMHAHCOBOE OOOCHOBAaHWE IMPOEKTa HOPMATHBHOIO AaKTa, 4TO
MO3BOJIUT OIPEACINTh, KaKue TPEIoIaraloTcs 3aTpaThl M KAaKOB HaMEUCHHBIH
pe3yJIbTaT JCUCTBHS.

Tpebosanue peanvrnocmu. JlanHoe TpeOOBaHME O3HAYAET BBIIOJIHUMOCTH

HOPMATHUBHOTO 4KT4d, OCYIICCTBUMOCTbL €TI0 HpeI[HI/ICElHI/Iﬁ N BbBIPAXACTCA B
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00€CleuYeHHOCTH  HOPMATUBHOIO  aKkTa  MaTepUalbHbIMU, (HMHAHCOBBIMH,
TPYJIOBBIMH, TEXHUYECKMMH pECypcamMH, B YCTAHOBJICHHUM HEOOXOJIUMOTO
KOJIMYECTBA BPEMEHM I €ro BBINOJIHEHUS. B 1elsiX rapaHTUPOBAHHOCTU
coOmro/IeHUs TpeOOBaHUS PEATIbHOCTH HOPMATHBHBIX AaKTOB MPHU MOATOTOBKE HX
MPOEKTOB  HEOOXOJIMMO  TPEACTABICHUE  3aKJIIOUYECHHUS  COOTBETCTBYIOIIHUX
TOCYJapCTBEHHBIX OPraHOB 00 O0OECIEUYCHHOCTH MPUHUMAEMOTO peIICHUS
HKOHOMHUYECKUMHU, (PUHAHCOBBIMU U JPYTUMHU PECypcaMu WJIM COTJIACOBAHHE UMM
MIPOEKTOB AKTOB.

Tpebosanue onmumanvrocmu. Ilponecc onTUMU3alUd HOPMATUBHOTO aKTa
€CTh CaMOCTOSITEJIbHBIN IMpOIleCC TOMCKAa W TMPUMEHEHUs Hawrydiend (QopMsl
MIPABOBOT0  YMOPSIOUYCHUSI OMNPEACICHHOr0 (h)parMeHTa COLUAIIBHOW >KU3HH,
TpeOyromield OT ero pa3pabOTYUKOB OCOOBIX HWHTEIUIEKTYaJIbHBIX YCHIIUM.
ConepxaHrve HOPMATUBHOTO aKTa JIOJHKHO OBITh TaKMM, YTOOBI OH ObLI CIIOCOOEH
MPUHECTH OUIYTHUMBIN pe3yJbTaT YXK€ CEroJHs WiIM B OJKaifliee Bpemsi.
OnTuManbHOCTh COJEpPKaHWS HOPMATHUBHBIX aKTOB CIIOCOOCTBYET M Haubosee
s PekTUBHON  perJaMeHTaluu  OOIIECTBEHHBIX  OTHOLIEHUW  (TpeboBaHUE
¢ pexTUBHOCTH), OOECIEYEHUIO B3aMMOCBSA3EH JaHHOTO HOPMATHUBHOTO aKTa C
ApYyruUMu  akTamu (TpeOoBaHME OOOCHOBAaHHOCTH) U  OOECIIEUEHHUI0  €ro
NEeUCTBUTEIBHOMN peasin3anuu (TpeOOBaHUE PEaTbHOCTH).

CmpyxkmypHvle npasuia iopuoudeckot mexnuxku. JIF0OOW TpaBOBOM
JIOKyMEHT COIEPKHUT TPH YaCTH: 22
1) BCTYIIUTEIbHYIO;

2) OCHOBHYIO;

3) 3AKIIIOYUTCIIBHYO.

Bo BcTynuTensHO#M 4acTH MPaBOBOTO JOKYMEHTA OTpa)kaeTcs OOIBITUHCTBO
€ro pEeKBU3UTOB.
OCHOBHAasi 4YacThb MNOAPA3JECIICTCA: HA YaCTH, pas3leibl, IJ1aBbl, CTaTbhH,

MyHKTHI, MOJAMYHKTHI, ad3ampl U Ap. B cTpykType mpaBopeann3almOHHBIX aKTOB

225 Teopus rocyiapcTsa U npasa : yaeOHuK 17151 By30B / B. K. Babaes [u ap.] ; noj penaxuueii B. K. babaepa. — 5-¢
u31., nepepad. u nom. — Mocksa : U3znarensctBo FOpaiit, 2024.
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(Hampumep, B AOTOBOPAxX) MOXHO TaK)K€ YBHUJETh Pa3Aeibl, MyHKTHI, MOIIMTYHKTHI,
ab3anpl.  CojaepkaHue  CyAeOHBIX  aKTOB  BKJIIOYAeT  KOHCTATHpYOLIas,
onucaTelbHass, MOTUBUPOBOYHAS, PE30TIOTUBHAS YaCTH.

B 3akimounTeNbHON YacTH aKIEHTUPYETCS BHUMAaHHE Ha MEHEe 3HAYUMBIX
MOMEHTAaX, TaKUX KaK CPOK MEHCTBHS ITOKYMEHTA, MOPSIOK €ro O0aJTOBaHHS
(KOTOPBINA B IPUHITUIIE TOJDKHBI BCE M TaK 3HATH, MTOCKOJIBKY OH YCTaHABIIMBACTCS
B HOPMaTHUBHOM aKT¢), IEPEUCHh OTMEHSIEMBIX M H3MEHSIEMBIX aKTOB.

B mpunoxenun copepkarcs: TaOmMIbBL, TpauKy; pasIudHOrO poja
nepeyHu (JIMI, opraHoB, pa®oOT U T. J.); 00pa3libl JOKYMEHTOB; KapThl, OJaHKWU;
CXEMBI.

CHOCKM WCTONB3YIOT MJI1 OOBSICHCHHS TEX WM HHBIX OCOOCHHOCTEH,
KOTOpbIE HE MOTYT OBITh OTpakKeHbl B OCHOBHOM 4YacTH. CHOCKa IMOMENIAeTCs
BHH3Y CTPAHUIIBI, OTACIBHO OT TEKCTA.

[IpuMeyanuss WCMONB3YIOTCSA, Korjga HEoOXoauMyr HWHGOpMAIUO HE
MPEICTABIISICTCS BO3MOXKHBIM H3JIOKHUTH 0€3 OTBIIeUEHUs WM 0e3 ymiepOa as
CMBICTIa H3J1araeMoOro TOJOXEHUS B OCHOBHOM YacTH MPAaBOBOTO JOKYMEHTA.
[Ipumeyanusi TO3BOJSIOT paCHIMPUTh JUOO Cy3uThb 00beM HHGOpPMAIINH;
MPEAYCMOTPETh HCKIIOYCHUS W3 OOIIEro TMpaBuja WIM HWHIWBUIYaJTbHOTO
pEIICHMS; TIOSCHUTD WM YTOYHUTH KaKOe-JIMOO0 MOJI0KEHUE; ONPEACIIUTD YCIOBHUS
MPUMEHUMOCTH TIOJIOKEHHUS; YKa3aTh OpraH, KOTOPBI OTBETCTBEH 3a pEIICHHE
TOTO WM HHOTO BOTIPOCa

Azvikosvle npasuna. [1paBoBOM aKT, SIBISSICH CPEJCTBOM PETYJIMPOBAHUS
MOBEJCHUST JIIOJIel, oOpamiaeTcss B TEPBYIO oOdYepeab HE K YyBCTBAM U
BOOOPaKEHUIO YEJOBEKa, a K €ro BOJE€ M pPa3yMy, W BIACTHO MPEAHCHIBACT
ornpejienieHHoe mnoBenaeHne. [103ToMy $3bIK TIPABOBBIX JOKYMEHTOB - 3TO S3BIK
rOCyapCTBCHHOMW BJIACTH, a MOTOMY €My NPHCYI BJIACTHBIA M O(HIIMATBHBIN
XapakTep. YUYHTHIBasS 3TO, COCTABHTENb IOPUAMYECKOTO JOKyMEHTa 00s3aH
CJIEIOBATh S3BIKOBBIM MpaBwmiiaM. VX HECKOJBKO: SCHOCTh, TOYHOCTH MPABOBOTO
JIOKyMEHTa, JOCTYITHOCTh MPaBOBBIX aKTOB, KPaTKOCTh, OTCYTCTBHE MapOCHOCTH,

ACKIApaTUBHOCTH, O(i)I/II_II/IaJ'IBHOCTB CTHUJIA ITPABOBBIX JOKYMCHTOB.
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DopmanvHule (pexkeuzummuvie) npasuia. PEeKBU3UTHI BKIIOYAIOT: Ha3BaHUE
BU/JIa TIPABOBOrO aKTa; HA3BaHHUE OpraHa, ero M3JaBIIEro; HauMeHOBaHUE (TIOJTHOE
U COKpAIICHHOE); JaTa MPHUHATHS; HOMEP NPAaBOBOrO akTa. Takue pPEKBU3HTHI,

BMECTE B35ThIe, 00pa3ylOT TUTYJ (TUTYJIbHBIN JIUCT) MPABOBOTO JOKYMEHTA.

CylecTBYIOT Takke PEKBU3UTHI, KOTOPBIE PACIOJIAraloTCs B KOHIIE
HOpPMAaTUBHOrO akTa. [IOHATHO, YTO OHM HMEIOT MEHbIIEE 3HAYCHHUE, XOTSI M
SBJISIOTCS aTpuOyTOM TIIpaBoBOro akta. K HUM OTHocATCS: MecTo (Ha3BaHHE
ropoja); Jara MOAMNMCAHUS; IOJHOE HAMMEHOBAHME JOJDKHOCTH JuIa (JIUI),
MOJAMMUCABIIIETO JOKYMEHT;, (haMuIus U WHUIIUAJIBI JOJDKHOCTHOTO JuIia (JIUII),
MOAMUCABIIETO JOKYMEHT;, ero (ux) JM4YHas TOANUCH (CTaBUTCS TOJIBKO Ha

IMOJJIMHHUKC ITPAaBOBOI'O IIOKYMGHT&).

3. IIpaBoBbIe aKCHOMBI U MPABOBbIE MPE3YMIIUH

IIpasogvie akcuomsl - 3TO TaKUE TMPABOBBIC TMOJIOKEHUS, KOTOpPHIE B
pe3yabTare MPOBEPKHM MHOTOBEKOBOM OOIIECTBEHHO-UCTOPUUECKON MPAKTUKOM
CTaJIM HEMPEJIOKHBIMH, MCXOTHBIMH AJIEMEHTAPHBIMA UCTHHAMH - TIPUBBIYHBIMH U
CaMOOYEBUJIHBIMU, BHE KOTOPBIX HEBO3MOXHO CYIIECTBOBAHHE IIpaBa Kak
COLMANIBLHOTO SABJIEHUA. 22°[[aHHOE SABJIECHUE XaPAKTEPHU3YIOT CIIEAYIONINE YEPTHI.

I. AKCHOMBI  BBIp@XKalOT HPABCTBEHHBbIE  OCHOBBI  IpaBa,  €ro
obmeuenoBeueckoe cojepkanue. OTXOJH OT HHUX, MX HECOOIIOJACHHUE MOXKET
MIPUBECTH K TOMY, YTO MPABO TEPSIET CBOU YEPTHI, IEPECTACT OBITH MPABOM.

2. HeobxoauMocTh BX COOJIIOICHUSI OYEBUJIHA, C TOYKU 3PEHUS 37PaBOr00
CMBICJIa, TIPUHITUIIOB MOPAIHM U CIIPaBETMBOCTH, TOATOMY OHH BOCIIPUHUMAIOTCS
JIIOJTbMH KaK €CTECTBEHHBIC U pa3yMHbBIC TTpaBUJIa.

3. Wneu, BbIpakaemble MPABOBBIMHU AKCHOMAaMHM, SIBIISIFOTCS OCHOBHBIMHU
MOJIOKEHUSMHU, Ha KOTOPBIX Oa3upyercs OOJIBITUHCTBO JPYTHUX TPABOBBIX HOPM.
W3 HUX JOTWYECKH BBIBOJSTCS, HA WX OCHOBE OMPEACISIOTCS, pa3pabaThIBArOTCS

BCE OCTAJIbHBIE HOPMBI IIPABA U KATETOPUU ITPABOBOM HAYKH.

226 Mopososa JI.A. Teopust rocy1apcTBa U npasa : yueoHuk — Mocksa — 2024, — 464 c.
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4. TlpaBoBblE AKCHOMBI HE BBI3BIBAIOT COMHEHUMN, HE JOMYCKAIOT HHBIX
TOJIKOBAaHUM, HE HYXKIAIOTCA B OCOOBIX JOKA3aTeNbCTBAX M HE MOTYT OBITh
OMPOBEPTHYTHI.

5. AKCHOMBI CKJIQJBIBAIOTCS TIOCTETIEHHO B pPE3yJIbTaTeé MHOT'OBEKOBOM
MPaKTUKH. BeIpakas MTOCTIKEHHS OOIIEYEIOBEUYECKOM MPaBOBOM KYJILTYphI, OHU
BOCIIPUHUMAIOTCS IPABOM PA3JIMYHBIX 310X U UCTOPUYECKUX THUIIOB.

B 3aBucumoctu oT Mmacmraba (QYHKIIMOHMPOBAHUS TMPABOBBIE AKCHOMBI
(yuuThIBasi CKa3aHHOE BBITIE 00 MX COOTHOIIECHUU C MPUHIIAIIAMU MPaBa) MOXKHO
pa3AeuTh HA TPU TPYMIIBI:

a) aKCHUOMBI, SIBIISIOIIUECS MPUHIIMIIAMU TIpaBa. 00wenpasosvie aKCUoMbl-
npuHyunvl («TO, YTO HE 3aMpPENIeHO, - pa3pelIeHo»; «cBoOOAa OAHOTO YelOBeKa
OTpaHUYMBAETCS CBOOOJOM JPYrHUX JHUID; «IJI€ €CTh IMpaBO, TaM €CTh M €ro
3aIUTa»); Mexcompaciegvle aKcuomvl-npunyunsvl («CyIl W CyAed HYKHO
yBaXaTh»;, «pEIICHUE CyJa JAOJDKHO OBbITh MOTHUBHPOBAHOY); OmMpAciiesvie
akcuomvl-npuHyunsvl (KHET CylibU 0€3 HCTIa»; «HET MPECTYyIUIeHUus 0e3 yKa3aHUs
Ha TO B 3aKOHE», KOTCYTCTBUE YKa3aHUM B 3aKOHE HE MOXET CIY>KUTh OCHOBAHUEM
JJIS1 OTKa3a B MIPABOCYAUN);

0) aKCMOMBbI, HE SBJISIIOIIMECS TMPUHIIMIAMU TIpaBa. ITO E€IUHUYHBIC,
«OJIMHOYHBIEY» aKCUOMBI («00IIen3BecTHhIE (haKThl TOKA3bIBAHUIO HE TOJICKATY).
OTH aKCHOMBI TaKXK€ MOTYT 3aKPEIUISATbCS HOpMaMU HECKOJIBKUX OTpaciieid, HO B
CUJIy CBOETO DJIEMEHTAPHOI'O XapakTepa CTaryca MpUHILMIA [IPaBa HA B OJHOM U3

ATUX OTpaciiell OHU HE MPHUOOPETAIOT.
ITo orpacneBol NpUHAICKHOCTH MOKHO BBIJICIUTD:

- MaTCpUAJIBbHO-IIPABOBLIC AKCHUOMBI (((HCJ'IB3$I OBITh BUHOBHBIM 0O¢€3 BHUHBI»,

«BCC paBHBI IICPC 3aKOHOM U CYI[OM»);

- IPOIIECCYATTbHO-TIPABOBBIC aKCHOMBI («KaX bl UCK OTpaHUYEH MpeaeiaMu
ONPENIEICHHOTO BPEMEHW»; «PEIICHUE CyJa HE JOJDKHO 3aTparuBarh TEX, KTO HE

y4acTBOBAJI B JIETIEN).
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B 3aBucumMocTH OT (QOpMBI 3aKperuieHHs MPaBOBBIX AKCHOM IOCIIETHUE
MOTYT OBITh pa3/ieJIeHbl Ha TPU BUJIA:

- 3aKpEIUICHHBIE  HEMOCPEICTBEHHO (B  BHJIE  CAMOCTOSITEIBLHOTO
HOPMATHUBHO-TIPABOBOTO MPEINUCAHUS);

- BRIBOJMMBIE U3 COAEP KaHUs MPABOBBIX HOPM;

- HE TOJIYYMBIINE 3aKPEIUICHUS B 3aKOHO/IATEIIbCTRE.

[IpaBoBasi mpe3yMILMs OINPEAETseTCS B OTEYECTBEHHOM HAayKe Kak
3aKpEIJICHHOE B MPaBOBOM HOpPME MPEAIOIO0KEHUE O HAJIUYMH WIM OTCYTCTBUU
OTpEJICICHHBIX IOPUINYECKUX (PAKTOB, OCHOBAHHOE HA CBS3M MEXKIYy HUMHU H
(dhakTaMu HATUYHBIMH U TIOJITBEPKACHHOE MPEANIECTBYIOIIUM OIBITOM.

[TpuHSTO TOBOPUTH O CIECAYIONMIUX MPU3HAKAX MPABOBBIX MPE3YMIMITUH.

1. IIpe3ymmmus - 3To BepoATHOE mpeanojoxenue. [Io cBoeir mpupojae oHa
OCHOBaHa Ha CBsI3M SBIEHUM B (OpME CTATUCTHUYECKONM 3aKOHOMEPHOCTH U
SBJISIETCA UHAYKTUBHBIM YMO3aKIIIOUEHHUEM, KOTOpOE MPUOINKAET K UCTUHE, HO HE
rapaHTUPYET €€ IOCTUKEHHUE.

2. Tlpe3ymmuust - MpaBOBOE MOJIOKEHUE, KOTOPOE B 00513aTEIILHOM MOPSIIKE
JIOJIKHO OBITh 3aKPEIJIEHO B TEKCTE HOPMATUBHOTO AKTA.

3. Ilpe3ymmnius yka3blBaeT HA HAJIUYME WM OTCYTCTBHUE OOCTOSITEILCTB,
MMEIOIIUX IOPUINYECKOE 3HAUYCHHUE, BIICKYIIUX HOPUAMYECKHUE MOCIEACTBUS, T.C.
3aKpEIUIsSIeT OMpeieNIEHHbIE FOPUANYECKHUE (PAKTHI.

4. Tlpesymmuusi peryaupyer oOOIECTBEHHbIE OTHOIICHUS, TaK Kak
MpeAnojaraeT HeoOXOAMMOCTh TPHU3HAHUS COOTBETCTBYIOIIMX OOCTOSITEIHCTB
YCTaHOBJICHHBIMU 0€3 CIIeIIMANIbHBIX IOKA3aTeNIbCTB.

5. Ilpe3ymnuus BASETCS IOPUANYECKUM NPEANONIOKEHUEM, T.€. JEUCTBYET
MOCTOJIBKY, TIOCKOJIbKY HE JJOKa3aHO (HE YCTaHOBJIEHO) WHOE.

OOmienpu3HaHHON SBIAETCS KJIacCU(UKAIIUS TMPABOBBIX MPE3yMIIUN B
3aBUCUMOCTH OT MacimTaba aeictBusi. [lo 3ToMy KpUTEpHUIO BBIICISIOTCS:
oO0IIIenpaBoOBbIC; MEXKOTPACIIEBBIC; OTPACIICBHIE.

[TepByro rpymnmy o0pa3yroT MPE3yMIIUH, JEUCTBYIOIUE BO BCEX OTPACAX

mpaBa. Tak, B. K. babGaeB Bkiro4aeT B HMX YHCIO CIEIYIONIUE: TPE3yMIIITUSI
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UCTUHHOCTH M II€JIECOOOPa3HOCTH  MPABOBBIX  HOPM, MPE3yMITLHS
MPaBOCYOBEKTHOCTH JIMI], BCTYMAIOUIMX B IPABOOTHOIICHUS, IPE3YMITIIUS
JTOOPOIOPSOUHOCTH rpaKJaHNHA; MPE3yMITLUS 3HAHUS 3aKOHA.
OOmienpu3HaHHBIM MOXKHO CUHMTaTh M OOIIEMPABOBON XapakTep IPE3yMITIIUU
HEBUHOBHOCTH.

Btopas rpynma BKIOYaeT MOpPEe3yMIIIHUH, XapaKTEpHbIE I HECKOJbKHUX
oTpaciiei, Hampumep, JIsI BCEX MPOIeCcCyadbHbIX (TIPE3YMIIIHUS HCTUHHOCTH
CyZIeOHOTO pelIeHus 1 Ap.).

[TpumepaMu OTpacCiIEBBIX MPE3YMIIUN SBJISIOTCS: MIPE3YMIIIMS OTIIOBCTBA U
MPE3YMIIUsI PABEHCTBA JOJM HMYLIECTBA CYNPYrOoB - B CEMEHHOM IIPaBeE;
NpE3yMMIUsl CMEPTH  Jula, O€3BECTHO  OTCYTCTBYIOIIETO B  TEUYEHUE
ONPENIECICHHOTO BpPEMEHU M TMPE3YyMMIUs BUHBI - B TPAXKIAHCKOM MPABE;
MPE3YMIIUsl 0TKa3a OT MCKOBBIX TPEOOBAHWW JIUIA, ABAXIbl HE SBUBILIETOCS Ha
cyneOHOe  3acelaHue, W  MOPEe3yMIUs  JOCTOBEPHOCTH  JI0KA3aTEJIbCTB,
MPU3HABAEMbIX O0EMMHU CTOPOHAMU - B TPAXKIAHCKOM ITpoliecce;  T.I1.

B 3aBucumMocTH OT 0TpacieBoil IPUHANICKHOCTH BBIICIISIIOT:

- MaTepUaIbHO-IIPABOBBIE MPE3YMIILINH, KOTOPbIE 3aKPEILIAIOTCI HOPMaMH
MAaTEPUAJIBLHOTO TpaBa M CIYKaT OCHOBAHUEM pEIIEHUS Jejia MO CYIIECTBY
(mpe3yMmIus aBTOPCTBA, MPE3YMMIMs BUHBI NPUUYUHUTENS Bpela, MPe3yMIIIus
MOTEHIMAIBHOM  HSKOJIOTHYECKOM OIACHOCTH IUIAHUPYEMOW  XO3SMCTBEHHOM
JEeATEeIIbHOCTH);

- MPOLIECCYaTIbHO-TIPABOBBIC MPE3YMIIMHU, 3HAUEHUE KOTOPBIX 3aKITH0YACTCS
B PETryJUMpPOBaHUU TOpSAKA TNPUMEHEHHUS] HOPM MaTepUaJbHOTO MpaBa
(Ipe3yMIKs UCTUHHOCTU CYJIEOHOTO PEIICHUs, TPE3YMITIHUS 0TKa3a OT MCKOBBIX
TpeOOBaHMI JTUIIA, IBAXK/IBI HE SBUBIIETOCS Ha CyJIeOHOE 3acelaHue, MPE3yMIIIUs
HEBUHOBHOCTH).

[Io cmoco0y HOPMAaTHBHOTO 3aKpEIUICHHS TIPaBOBbIC MPE3YyMIMIMU B
JuTEepaType NPUHSTO JIEIUTh Ha:

- TpsiMbIe, T.€. CPOPMYJIUPOBAHHBIE B BHUJE OTACIBHOTO HOPMATUBHO-

IIPaBOBOI0 MPEANMCAHUS,
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- KOCBEHHBIE, T.€. CJIOBECHO HE 3aKPEIUICHHBIE B CTaTh¢ HOPMATUBHOIO aKTa,
HO BBIBOAUMBIC U3 COAEPKaHUs IIPABOBBIX HOPM IIPU UX TOJKOBAHUMU.
IIPABOBBIE NPE3YMILNHN JEIATCS Ha:
- OIIPOBEPKUMBIE, T.€. 00S13aTENIBHO MPEANONATraAIOIUE UCKITIOUEHNUS;
- HEONPOBEP)KUMbBIE, KOTOPBIE HE MOT'YT OBITh ONIPOBEPIHYTHI HA NPHU KaKUX

00CTOATENBCTBAX.

4.1Opuanyeckue GUKINH, OPUINYECKHE KOHCTPYKIMHU

[IpaBoBass (uKIMS - HECYIIECTBYIOIIEE IOJIOKEHHE, MPU3HAHHOE
3aKOHOJATEIbCTBOM  CYLIECTBYKOUIMM M CTaBllee B CWIYy  3TOTO
00111e00513aTeTBbHBIM. 2’

Cpenqn uX TNPU3HAKOB B JIMTEPAaType TPAJAMLMOHHO  BBIIEISIOTCS
CIEAYIOLIHE:

-  OOBEKTOM  peryjaupoBaHMs NpPaBOBOM  (UKIMU  SBISAIOTCS  Te€
OOCTOATENBCTBA,  KOTOpPbIE  HAaXOIATCS B  COCTOSIHUM  HEBOCIIOJIHHUMOM
HEU3BECTHOCTH;

- 9TUM OOCTOSITENILCTBAM IpPHUIAETCS 3HaYeHHE ropuandeckux (axrtos. [Ipu
3TOM camMHM Mo cebe (UKIUU IOpUANYECKUMHU (DaKTaMu HE SIBISIOTCS, a JIMIIb
3aMEIIA0T opUAUYecKre (aKThl B TEX clydasx, KOTJa JAMHAMHKA MPaBOBBIX
OTHOUIECHUH OKUJIAeT HAMN4YUs (pakTa, a peasibHasi IeUCTBUTEIILHOCTD B 9TOM CBS3H
JOMyCKaeT Mpooe;

- GUKLINUM UMEIOT HaMEPEeHHO Je(hOpMHUPYIOIINN XapaKTep, KOTOPbII MOXKET
3aKJIH0YaThCS:

- B UICKYCCTBEHHOM YIOJ00JICHUH WM IPUPABHUBAHUU JIPYT K IPYTYy TaKUX
MNOHATUA U OOCTOSITENILCTB, KOTOPBHIE B JEUCTBUTEIBHOCTH PA3JIMYHBI WM JIaXkKe
MPOTHUBOIIOIOKHBI;

- B IPU3HAHUU PEATbHBIMHU HECYIIECTBYIOMIUX O0CTOSATENBCTB U OTPULIAHUN

CYIIIECTBYIOIIUX (HAPUMeEp, 3alliCh YCHIHOBUTEIEH POIUTEISIMU peOeHKA);

227 Teopus rocynapcTsa U npasa : yue6nuk s By3os / B. K. Ba6aes [u ap.] ; mox pepaxnueii B. K. Babaesa. — 5-¢
u31., nepepad. u mom. — Mocksa : Uzngarensctso FOpaiir. 2024,
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- B IPU3HAHUU CYIIECTBYIOIIMMH OOCTOSITENLCTB U CUTYAIMil 0 TOTO, KaK
OHM CTaJiM CYIIECTBOBATh HA CAaMOM JI€JI€, WU BO3HUKIIM MO3XKE, YEM ITO OBLIO B
JEHCTBUTENHFHOCTU (M3MEHEHUE IaThl POKIACHHS YCHIHOBJICHHOTO peOeHKa);

- (QuKIMS UMEeT HUMIICPATUBHBIN (HEOCHOPUMBIN) Xapakrep, T.e. HE
pPELyCMaTpUBAaET BO3MOXKHOCTh MOSBJICHHUS TaKHX CHUTyallUid, KOTOpbIE HE
OXBAaTBIBAIOTCS] YCTAHOBJIEHHBIM €10 IIPABUIIOM.

[To cdepe cymiecTBOBaHUS (PUKIIUU MOXKHO Pa3IEIUTh HA:

- TEOPETHYECKHE, T.€. TaKHE, KOTOpbIE, SBISAACH 4YacThlO IPABOBOM
JIOKTPUHBI, HE BBICTYNAIOT CAaMOCTOSITEIBHBIMU perynaropamMu. Tak, B KauecTBe
IPaBOBbIX (UKLUUN B JUTEpaType TPAJAWLMOHHO PAacCMATPUBAIOTCA KOHCTPYKIUH
IOPUMYECKOTO  JIMIA, TOCYJapcTBa M  HEKOTOpble Jpyrue  KaTeropuu
(«OectenecHble  BELIW»,  «IKCTEPPUTOPHAIBHOCTB»,  «OOpaTHas  cujiay,
«Oe3HaINYHBIE JIEHBI U, «0e310KyMEHTapHbIe LICHHBIE Oymarm»,
«IPEACTAaBUTENLCTBO»). HezaBucuMo OT (hakTa 3aKperieHHs B HOPMATHBHOM
TEKCTEe, TaKue (PUKIUU YCIOBHO MOYXHO Ha3BaTh MOHATHUIHBIMHU, TaK KaK OHU HE
YCTaHaBJIMBAIOT MMPABUJI, a MPEIOJIATal0T HAJTUYUE TONYIIEHHUS B CAMOM IOHSATHUY;

- HOpPMaTHUBHbIE (DUKIIMM - 3TO MPABOBBIC MOJIOKEHUS, 3aKPEIJICHHBIE B
TEKCTE 3aKOHA B BUJIE OTAEJIbHBIX PETYISATUBHBIX Mpeanucanuii. UMeHHo o0 3Tux
MIPaBOBBIX BEJICHUSIX MPUHATO FOBOPUTH, KK O CPEJCTBAX IOPUIUUECKON TEXHUKH,
cHelM(PUUECKUX MPABOBBIX pEryjisATOpax, IM[O3TOMY HMEHHO OHHU OynIyT
MOABEPrHYTHI JadbHEUIIeH Ki1acCuDUKAIIUH.

ITo oTpacieBoil TPUHALIECKHOCTH

1. MarepuanbHo-TipaBoBble (UKIMU. WX 11€Jh COCTOUT B TOM, YTOOBI
00ecreynuTh HOPMaJIbHOE pa3BUTHE OOIECTBEHHBIX OTHOLIECHUW, MPEOJ0NETh
COCTOSIHME HEOIPE/IEIICHHOCTH, HEBOCIIOJIHUMOCTH TE€X WJIM MHBIX (PaKTOB JIHOO
uHpopmanuu o HHX. Takue (QUKUMM, T[JIABHBIM 00pa3oM, OTpaxaroT
COJIEP>KaTENIbHYI0 CTOPOHY MPABOBBIX OTHOIICHUIA.

a) IPaKJaHCKO-TIPABOBBIE bukmn: «MECTOM YKUTEIbCTBA
HECOBEPILECHHOJIETHUX, HE JOCTUTIUX 14 NeT, uiu rpaxaaH, HaXOIALIUXCS MO

OMEKOM, MPU3HAETCA MECTO JKUTEJIbCTBA UX 3aKOHHBIX MpeJICTaBUTENEH» (. 2 CT.
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20 TK P®); «iHeM cMepTd IpakJaHUHA, OOBSIBICHHOTO YMEPIIUM, CYUMAEMCs
JIEHb BCTYIUICHHS B 3aKOHHYIO CUJTYy pElIeHUs Cy1a 00 OOBSBICHUU €0 YMEPIIHM)
(m. 3 ct. 45 TK P®D); 228

0) YroJIOBHO-IIPABOBbIE (PUKIIMU: «JTUIO0, OCBOOOXKIIEHHOE OT HaKa3aHUS,
cuutaercss HecyauMbiM» (4. 2, 6 cr. 86 YK PO®); «uo ocBoboxmaercs OT
YTOJIOBHOW OTBETCTBEHHOCTH, €CJIM CO JTHS COBEPIICHUS MPECTYIICHUS UCTEKIIM. ..
cpoku...» (4. 1 c1. 78 YK P®D); 229

B) aIMUHUCTPATUBHO-TIPABOBHIC bukImu: «HE SABJISIETCS
aIMUHUCTPATUBHBIM MPABOHAPYILICHUEM MPUYUHEHHUE JIUIIOM Bpela OXpaHsIEMbIM
3aKOHOM HWHTEpEcaM B COCTOSHUM KpailHed HeoOxomumocTu...» (c1. 2.7 KoAll
PCD), 230

r) GUKIUM B TPYJAOBOM IpaBE. «AHHYJIUPOBAHHBIN TPYIOBON JOTOBOP
cuuTaerca HeszakmoueHHbIM» (cT. 61 TK P®); «rpymoBoil poroBop, He
0(OpMJIEHHBIN B MUCBMEHHOU (hopMme, cuumaemcs 3aKIIOYEHHBIM, €CIIH paOOTHUK
NPUCTYNUJI K paboTe ¢ BeloMa WIM IO MOPY4YeHHIO paboTomarenss WM €ro
npencrasurens» (ct. 67 TK PD); %3¢

1) GUKIIUU B CEMEHHOM IpaBe: «B CIIy4yae POKJEHHUs peOeHKa y MaTepH, HEe
cocTosIIIeH B Opake, MpU OTCYTCTBUM COBMECTHOTO 3asiBJICHUS POAUTENCH WU TIPU
OTCYTCTBUU PEIIEHUs Cy/1a 00 YCTAaHOBJICHUH OTIIOBCTBA (paMuiivs OTila peOCHKa B
KHHUTE 3alUCH POXICHUN 3anucviéaemcs 1o (GaMUIMU MaTepu, UM U OTUYECTBO
oTLA - 10 ee yKazanuo» (4. 3 c1. 5-Cemelinoro kogekca PD); 232

e) ¢uknuM B HAJOTOBOM TIpaBe. «TpeOoBaHME 00 yrjiaTe Hajora
HaIpaBJISIETCSl HAJOTOIIATENBIIMKY U HAJIOTOBOMY ar€HTY 3aKa3HbIM MHUChbMOM I10
noyTe W cuumaemcsi TOJYYEHHBIM [0 HWCTEUEHMM IIECTH JHEH C JaThl

HaIpaBsJIeHus 3aKa3HOoro nuckMay (1. 5, 9 cr. 69 Hanorosoro xoxekca P®).2%

228 T'pasxmanckuii kogexc Poccuiickoii ®enepanun (dacts nepsas) ot 30.11.1994 Ne 51-®3. C3 PD. 1994, Ne32. Cr.
3301.

229 yronosHslit koneke Poccuiickoit ®enepanum ot 13.12.1996 Ne 63-®3. C3 PdD. 1996. Ne25. Cr. 2954.

230 Konekc Poccwuiickoit ®esepanuu 00 aJMUHHCTPATHBHBIX MpaBOHApylleHusx : DepepanbHbii 3akoH ot 30
nekadps 2001 . Ne195-®3. C3 PD. 2002. Nel (wacts 1). Cr. 1.

231 Tpynosoii kogekc Poccuiickoit @emepanun ot 30.12.2001 Ne 197-®3. C3 Pd. 2002. Nel (uacts 1). Cr. 3.

232 Cemeiinblii koeke Poccuiickoit ®enepauuu ot 29.12.1995 Ne 223-®3. C3 PD. 1996. Nel. Cr. 16.

233 Hanorossiit konekc Poccuiickoii ®eneparun ot 31.07.1998 r. Ne 146-P3. C3 P®. 1998 . Ne 31. Cr. 3824,
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2. IlponeccyanbHO-TipaBOBble  (DUKIMK  TPHU3BAHBI  IPEOJIOJIEBATh
poliecCyalbHYI0 HEIUCIUIUIMHUPOBAHHOCTh CTOPOH, COKpAIllaTh XOJ U 00beM
IIPOU3BOJCTBA IO JEIIy, SKOHOMUTH IOPUJIMYECKHE CpPEICTBA M CHUJIbl CYJEH,
cMSr4aTh TMpoleccyanbHble (GopMalbHOCTH. be3 mporeccyanbHbIX  (GUKIHIMA
NPaBUIBHOE M CIPABEIJIMBOE PACCMOTPEHUE U PA3PEIICHHE JIeJa 4acTO OBIBAET
HEBO3MOKHBIM.

a) TpaXxJAaHCKO-TIPOLECCyalIbHbIE (PUKIUU: «IIPU OTCYTCTBHHM COOOIICHUS O
IepeMeHe ajJipeca JMIA, YYacTBYIOLIETO B Jele, CyAeOHas MOBECTKAa HIM HHOE
Cyle0HOEe M3BEIIEHHUE IOCHUIAIOTCS MO MOCIEAHEMY HM3BECTHOMY CYIy MECTY
KUTEIHCTBA WJIM MECTY HaXOXKJICHUS ajapecara W Ccuumaromcsi JTOCTaBICHHBIMH,
XO0Ts OBl ajpecar Mo 3TOMY ajJipecy 0oJiee HE MPOKUBAET WIH HE HAXOJUTCS» (CT.
118 T'TIK P®);

0) aHAJIOTMYHBIA XapakTep HOCAT apOUTpaKHO-TMpolecCyaabHble (UKIUU:
«MpU OTCYTCTBUU COOOIIEHHUS 00 W3MEHEHHUM ajJpeca KOMUU CYJIeOHBIX aKTOB
HANpaBJIAIOTCA IO TOCJIETHEMY H3BECTHOMY apOUTpa)kHOMY CYyIy aJpecy H
CUMTAIOTCS JIOCTABJICHHBIMHU, XOTs OBl ajgpecaT MO 3TOMYy ajpecy Ooliee He
HAXOJIUTCS WK He npoxkuBae™ (4. 1 ct. 124 ATIK P®D);

B) YrOJIOBHO-TIPOIIECCYaibHbIE (DUKIUU: «YTOJOBHOE JEJI0 HE MOXKET OBbITh
BO30YXK/IEHO, a BO30Y>KJIEHHOE YTOJOBHOE JAEJIO MOJICKUT MPEKPALICHUIO... B

cllydae MCTEYECHHS CPOKOB JABHOCTH YTOJIOBHOTO MpecieaoBaHus» (4. 3 cT. 24

VIIK PO).

FOpuouueckasn xoncmpykyus - 310 pazpaboTaHHasi JOKTPUHOW U MPUHATAS
IOPUIMYECKUM HAay4YHBIM COOOIIECTBOM HJ€albHAas MOJIENb, MO3BOJISIOLIAS
TEOPETUYECKH OCMBICIIHTh, HOPMATHUBHO 3aKpENUTh, OOHAPYKUTh B IPABOBOM
TEKCTE M B  pEAIbHBIX  IOPUIMYECKUX  OTHOLICHUAX  3aKOHOMEPHYIO,
IIOCJIEIOBATENBHYO, JIOTUYHYIO B3aUMOCBS3b CTPYKTYPHBIX 3JIEMEHTOB Pa3JIMYHBIX
[IPABOBBbIX SABJIEHUUA. B KaxIod MOPUAUYECKON KOHCTPYKLMU OpPraHUYECKU

COYUCTAIOTCA ABA HavdaJa: JOKTPUHAIIBHOC U ITPAKTUYCCKOC, ITO3TOMY KOHCTPYKIHA
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NO3BOJIIET HE TOJBKO OCMBICIHTh MPABOBYKD JEHCTBUTENBHOCTh, HO U
LIeJICHANPABJICHHO, PAllMOHAIBLHO BO3JEHCTBOBATh Ha Hee. 23

K Hanbosiee 3HAUMMBIM NPU3HAKAM FOPUINYECKON KOHCTPYKIIMH OTHOCSTCS
CIEAYIOIIHE.

KOpunnueckass KOHCTpyKuMst - 3T0 Mojenab. Kak wuaeanbHas MoJEb
IOpUINYECKasi KOHCTPYKIHKS BBICTYIIAET B BUE CUCTEMBI MO3HABATEIBHBIX 00pa30B
(MOHATUH, CYXACHUW, YMO3aKIIOUEHUH) U CIOYKUT (OPMOM  OTpaKeHHS
0OBEKTHUBHON pEaTbHOCTH.

HOpunuyeckass KOHCTpYKIMS CO37aeTcsl B pe3yibTaTe a0cTpakuuu. byayuun
UJeaIbHOM MOJIENbIO, OHA SIBJISIET COOON HE caMM OOIIECTBEHHbIE OTHOUICHUS WIIN
MIPaBOBbIE MHCTUTYT, a JHIIb UX YIPOILIEHHBIN, rpyObiii o0pa3. C AMHAMUYECKOM
TOYKH 3pEHMs KOHCTPYKLMS PpPACCMaTpPUBACTCA KaK MBICIUTEIBHBINA IPOLECC
(koHCTpyHpoBanue abOcrpakimuu). Co  CTaTHYECKOW TOYKH 3PEHUS  OHA
MpEACTABISIET COOOW  pe3ynbTaT 3TOro  mpouecca (CKOHCTPYHPOBAHHYIO
abCTpaKIuIo).

B 1nmHamMu4eckoM acnekTe HOPUANYECKAss KOHCTPYKLMS BBICTYHAET Kak
ocobast  mpoueaypa  IOPUAWYECKOTO  MBIIUICHUS, TPUEM  MPAKTUUYECKON
NEATEIIBHOCTH FOPHUCTA. DTOT IMPUEM 3aKIIOYAETCSd B CO3JaHWM HA MaTepualie
HEYIOPSJOYCHHBIX MNPEANMCAaHUNA TO3UTHBHOIO IIpaBa CTPYKTYpbl TOHSATHUU,
IIO3BOJIAIOIIMX PALMOHAJIBHO OPraHU30BaTh 3AJI0KEHHBIE B HEM pPEryJIATUBHBIC
CBOKCTBA.

IOpuanueckass KOHCTPYKIMS NpeanoJiaraeT crneuu(puyeckoe JIOTHYECKOe
IIOCTPOCHUE HOPMATUBHOI'O MaTepHasa.

IOpuanueckast KOHCTPYKIUS OTPAXKAET BHYTPEHHIOKO CTPYKTYpPY IPAaBOBOTO
SBJICHUS, @ HE MIPOCTO OTAEJIbHBIE €ro CBOMCTBA. Mojaenupyemble 001ECTBEHHbIE
OTHOILLIEHUS] PACCMATPUBAKOTCA IPU OTOM KAaK CIOKHBIC SIBJICHUS, WMEIOIIUE
ONPENIEIICHHOE CUCTEMHO-CTPYKTYPHOE CTPOEHUE.

IOpunnyeckass KOHCTPYKLIMSI HMMEET KOHBEHLHOHAJIBHYIO  IPHUPOAY.

KoHBEHIIMOHAIBHOCTh  IOPUJIMUECKUX KOHCTPYKIIMUA OOyCJIOBJI€HA, C OJHOMU

234 Mopososa JI.A. Teopus rocynapcTsa u npasa : yueonuk — Mocksa — 2024. — 464 c.



369
CTOPOHBI, MX WJA€aIbHOW MNPUPOAOH («BBIMBIIUIEHHOCTBIO»), @ C JpYyrou -
OOIIENPU3HAHHOCThIO KOHCTPYKIIMM B paMKax Hay4HOro coooumectBa. MIMeHHO
MO3TOMY KaKJas IOpUAMYECKas KOHCTPYKIMS HMEET COOCTBEHHYIO HCTOPHIO,
pa3BHUBaeTCA [0 MEPE Pa3BUTHsI IPABOBOW HAYKHU U NMPAKTUKH.

IOpuanueckne  KOHCTpyKUMH  (UKCHPYIOT  HauOojiee  YCTOMYHMBEIE,
ONpENENSIONME YEepThl W BJIEMEHThl 1paBa © 3TUM  OOECIEYUBAIOT
IIPEEMCTBEHHOCTb M HENPEPBIBHOCTh €r0 HMCCIEAOBAHUSA, YIIyOJeHHE 3HAHUH O
HeM. OHHU «COCTaBIIIOT SAPO NPABOBOrO 3HAHUSA U TPAHCIHMPYIOTCA YEPE3 AIOXHU,
COXpaHss CBOIO IIEHHOCTh HE3aBHUCUMO OT (PMIIOCO(PCKUX KApTUH MUPA, STUUECKUX
UMIIEPATUBOB U HAYUYHBIX ITapaJUTM.

FOpuandeckass KOHCTPYKIMS BBICTyHaeT Kak HauOosiee CcTaOuibHas
(«HaACcoLMAaNbHAS U, B 3TOM CMBICIIE, «KYJIbTYpHas») €IMHULA IPaBa U METO/]] €T0
uccienoBaHus. B CTpykType IOpHINYECKONM TEXHUKH OHA BBINONHIET (DYHKIIUU
Ba)KHEUIIETO JOKTPUHAIILHOTO CPE/ICTBA.

Cpenu CyniecTBYIOIIMX B HAyKe OCHOBaHMM KJIACCU(PUKALUU FOPUTUIECKUX
KOHCTPYKIUH HEOOX0IUMO OOpaTUTh BHUMAHHE Ha CIEAYIOIIHE.

[To cepe nelicTBUA BBLACIAIOT ABA BUA IOPUAMUECKUX KOHCTPYKITHIA:

- YHHMBEpCaJbHbIE (OOILENPABOBbIE), MUMEIOLIME 3HAYEHWE JUIsl TpaBa B
LEJIOM U MO3TOMY M3y4aeMble, B YaCTHOCTH, OOILEl Teoprel mpasa;

- OTpAacJIeBblE, HMMEIOIIME OTPACIEBOE 3HAYCHHE W HW3Y4YaeMbIE TOJBKO
OTpacEBbIMHU IOPUINYECKUMHU HAYKaMHU.

Tak, ropuaudeckass KOHCTPYKIMSI COCTaBa MPaBOHAPYLIEHUsI, HECOMHEHHO,
uMeeT oOluieTeopeTnyeckoe 3HadeHue. KOHCTpYKIMM K€ OTHENbHBIX COCTaBOB
NPECTYIUICHUH,  aJAMUHUCTPATUBHBIX  IPOCTYIKOB,  T'PaXKIAHCKO-TIPABOBBIX
JENUKTOB, JUCUUIUIMHAPHBIX TPAaBOHAPYILIEHUN  SIBJISIIOTCS  OTPACIEBBIMU.
IOpunnyeckas KOHCTPYKIMSL JIoroBopa - oOmienpaBoBas (HECMOTpsS Ha
3aKpeMICHUE €€ TPakJIaHCKUM 3aKOHOJATEIbCTBOM), & KOHCTPYKIMHU Pa3TUYHBIX
MEXIYHAapOIHO-TIPABOBBIX WJIM TPYIOBBIX JOTOBOPOB - OTPACIIEBBIE.

B 3aBucumocté 0T (OpMBI CYIIECTBOBaHUS BBIACISIIOT JBa BHJA

IOPUANYECKUX KOHCTPYKLIHM:
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-HOPMATUBHBIE;

- TEOPETUUECKHE.

C TOukM 3peHHUS TPOUCXOXKICHHUS TMPAKTUYECKH BCE OPUIMUECKHE
KOHCTPYKIMM MOTYT OBITh IpPHU3HAHbl TEOpEeTUYECKMMH. YacTb KOHCTPYKUUMN
3aKpervIsieTcss B~ HOPMATUBHO-TIPABOBBIX  MPEANUCAHUSX  JEHCTBYIOIIETO
3aKOHO/JATENhCTBA  (COCTAaBBl  PA3IMYHBIX  MPECTYIUICHUH,  KOHCTPYKLHUHU
IPa)/1aHCKO-TIPAaBOBbIX JOTOBOPOB) WJIM B APYTUX HMCTOYHMKAaxX mpasa. Jlpyras
YacTh OCTAeTCsl B TEKCTaX HAay4HBIX padOT, YTO HE YMEHBIIACT €€ 3HAYCHHs IS
3aKOHOJATEIbCTBA U IOPUANYECKON MpakTuku. HopmaTuBHBIE (3aKOHOJATEIIBHBIE)
KOHCTPYKLUMHU TPU 3TOM PACCMATPHUBAIOTCS KaK pe3yJbTaTbl KOHCTPYHUpPOBaHUS,
co3JaHHble Ha 0a3e IOPUAUYECKUX KOHCTPYKIMH. PakTUyecku MOJ00HbIE
oOpa3oBaHMsI MPEACTAIOT KaK SBJICHUS, UMEIOIIME COBEPILIEHHO MHYIO MPHUPONY,
4eM I0pUANYECKUE (TEOPETUUECKUE) KOHCTPYKIIHMH.

I[lo  otpacieBo  NPUHAMIECKHOCTH  IOPUAMYECKAE  KOHCTPYKIIUHU
IpyHIHUPYIOTCS CAEAYIOLUM 00pa3oM:

- COOCTBEHHBIE (OTpaCiEBhIC);

- 3aMMCTBOBaHHbIE W3 JAPYroil orpaciu (Kak MpaBWJIO, IPU MOCPENCTBE

o0111e# Teopuu npana).

[To BpeMeHU CyIIECTBOBaHMS M CTENIEHH PACIPOCTPAHEHHOCTH MOTYT OBIThH
BbIJIEJICHBI TPU PA3HOBUIHOCTH IOPUIUUYECKUX KOHCTPYKIUH:

- TpaguIHMOHHBIE  (OOINEM3BECTHBIE, TPUHATHIE W  MPU3HAHHBIC
IOPUJIMYECKUM COOOIIIECTBOM);

- UHHOBAallMOHHBIE (pa3paboTaHHbIE TEOPHEH M MOJYYUBLINE HOPMATHUBHOE
3aKperyieHre, HO He TPOBEPEHHBIE TIOKA MPAKTUKOK);

- DKCIIEPUMEHTAJIbHBIE (IIOJYUMBIIUE 3aKPEIUICHUE JIUIIb JJIs1 IPOBEPKU UX
3¢ (PeKTUBHOCTHU U pa3pabOTaHHOCTH).

[To xputepuro B3aWMOACWUCTBUS JJIEMEHTOB IOPHUAWYECKHE KOHCTPYKITUH
MOTYT OBITH pa3zielieHbl Ha JBa BUJA:

- craTudeckue. VX aMeMeHThl aHATU3UPYIOTCS B CTATHUECKUX B3aUMOCBSI3SIX

(cocTaB rpak1IaHCKO-TIPABOBOM CJIETIKH);
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- JMHaMUYECKHe, KOTOpbIe MCCIENYIOTCS B OUHAMHMKE OOpa3yIOUIMX HX

AIIEMEHTOB (KOHCTPYKIIHSI IPHOCTAHOBIICHUS ICKOBOI TaBHOCTH).

[To cTenmeHn afAeKBaTHOCTU OTPAKEHUSI MPABOBBIX SIBICHUN KOHCTPYKIIHH
1es1eco00pa3Ho MOJAENIUTh Ha:

- peasbHbIe,

- (puKkTHBHBIE.

[lo ypoBHIO cOBepIICHCTBA, WJIM CTENEHH HAay4YHOH pa3paboTaHHOCTH
KOHCTPYKIUHU CPEIN HUX MOXKHO BBIJCIUTH:

- COBEpIICHHBIE (KaUeCTBEHHbIE, HAYYHO OOOCHOBAHHBIE);

- HECOBEPIICHHbIE (HETIOIHbIE, 1e()EKTHBIE).

[Tpu sTOM MOCIEAHNE MOTYT UMETh (pakTHUecKue (CBS3aHHBIE C HEMOJHBIM
A100 HeaJleKBaTHBIM OTPaKEHUEM CBOMCTB M 3JIEMEHTOB MOJEIUPYEMOIO
oObekTa) auOO JIOTMYEeCKUEe (HampuMmep, MPOTUBOPEYUBOCTh, H3OBITOYHAS

CIIOXHOCTb H T.J.) J1€(EKTHI.
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